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PEEFACE 


To  the  two  former  Essays,  on  '  The  English  Village 
Community  '  and  *  The  Tribal  System  in  Wales, '  is  now 
at  last  added  in  this  volume  a  third  on  '  Tribal  Custom 
in  Anglo-Saxon  Law.' 

In  the  first  Essay  an  attempt  was  made  to  approach 
the  early  Anglo-Saxon  evidence  from  the  point  of  view 
of  the  Manorial  system,  and  mainly  by  tracing  back  its 
connection  w^ith  the  open  field  system  of  agriculture — 
the  shell,  so  to  speak,  in  which  it  had  all  along  appa- 
rently lived. 

The  object  of  this  third  Essay  in  the  trilogy  is  to 
approach  the  Anglo-Saxon  laws  from  the  point  of  view 
of  tribal  custom. 

As  a  preliminary  to  this  attempt,  a  detailed  study  of 
Cymric  tribal  custom  was  made  in  the  intermediate 
Essay  in  the  belief  that  the  knowledge  so  gained  might 
be  used  as  a  clue  to  the  understanding  of  survivals  of 
tribal  custom  in  the  laws  of  the  tribes  most  nearly  allied 
to  the  invaders  of  Britain,  and  lastly  in  the  Anglo-Saxon 
laws  themselves. 

The  interval  which  has  elapsed  between  the  publica- 
tion of  the  three  Essays  has  made  it  necessary  to  make 
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each  of  tlii'in.  to  soiiu' i*.\lriii,  iiKlcp.ndrnt  nnd  complete 

in  itself. 

It  thus  luH'onies  necessary  In  this  voluiiii'  hiiclly  to 
repi»at,  as  well  as  furtlirr  to  develop,  wlml  was  icariicd 
of  Cymric  tribal  custom  in  the  j)rcvious  volume,  espe- 
cially as  regards  the  *gwely,'  or  family  unit  (►f  tiihal 
society,  and  as  regards  the  methods  of  payment  of  the 
galanas,  or  deatli-iine  for  liomieide  in  lieu  of  the  blood- 
feud  between  kindreds. 

The  deatii-tine  or  werijeld  of  the  Continental  tribes 
forms  so  important  a  test  of  the  position  of  classes  in 
tribal  societv  that  it  became  necessary  to  ascertain  at 
the  outset  what  were  the  currencies  in  which  tlie  wer- 
gelds  were  stated  and  paid.  A  brief  explanation  of 
the.se  will  be  found  in  the  first  cliapter. 

Then  follows  the  summary  of  the  Cymric  evidence. 
And  as  some  of  the  points  connected  with  the  payment 
of  wergelds  can  only  be  rightly  understood  vvlien  re- 
garded from  the  i)oint  of  view  of  the  blood-feud  foi* 
which  the  wergeld  was  a  substitute,  the  Cymric  evidence 
is  followed  by  a  brief  examination  of  the  rules  of  the 
feud  incidentally  revealed  in  '  Beowulf.' 

A  chapter  on  Tiish  or  Goidelic  tribal  custom  com- 
pletes the  preliminary  evidence. 

The  in(|uiry  into  the  tribal  custom  of  the  Continen- 
tal tribes  as  revealed  in  tlieii-  laws  is  proceeded  with  in 
the  following  order  : — 

First  the  Burgundian  and  Wisigothic  law^s  are  briefly 
e.xamined,  as  showing  most  clearly  the  disintegration  of 
tribal  custom  caused  by  early  contact  with  Eoman  and 
Christian  influences. 

^  9 
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Next  are  examined  the  traces  of  tribal  caistoni  in  the 
laws  of  the  Salic  and  Ripuarian  Franks  and  of  the  tribes 
conquered  by  the  Merovingian  Kings.  Separate  con- 
sideration is  then  i>iven  to  the  laws  of  the  tribes 
conquered  by  Charlemagne. 

The  earliest  Norse  and  Scanian  laws  next  claim  a 
full  share  of  attention ;  foi",  although  much  later  in  date 
than  the  others,  they  exhibit  earlier  conditions  of  tribal 
custom. 

Lastly,  after  a  short  chapter  on  tribal  custom  in  the 
ancient  laws  of  Scotland  and  the  '  leges  inter  Brettos  et 
Scotos,'  attention  is  turned  to  the  Anglo-Saxon  laws,  and 
they  are  approached  from  the  tribal  point  of  view  and 
the  vantage-ground  afforded  by  the  previous  study  of 
the  tribal  customs  of  the  Continental  tribes. 

That  by  this  method  of  study  some  fresh  light  may 
have  been  thrown  on  the  conditions  of  early  Anglo- 
Saxon  society  I  think  the  readei*  will  admit.  And 
imperfectly  as  the  work  has  been  done,  the  bringing 
of  Anglo-Saxon  evidence  moi'e  into  line  with  the 
Continental  evidence  will,  1  think,  be  accepted  as  a 
permanent  gain. 

After  all,  we  are  but  trying  to  advance  a  step 
or  two  further,  as  regards  some  particular  points, 
the  general  intention  of  the  masterly  contributions  of 
Dr.  Konrad  von  Maurer,  made  nearly  half  a  century  ago 
to  the  Kritische  UeberschaUy  w^hich  I  think  have  hardly 
been  sufficiently  kept  in  view  by  English  historical 
students. 

How  far  the  evidence  contained  in  this  P]ssay  may 
be  found  on  full  consideration  to  modify  previous  views 
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of  olliers  or  my  own  llu'  ivadrr  will  be  left  to  judge, 
I  have  tried  throughout  to  bring  an  (»[)eii  mind  to  the 
inquiry  from  a  fresli  point  of  view,  with  but  little  re- 
gard to  foregone  conclusions.  Any  new  facts  elicited  w^ill 
lind  their  proper  place  without  disj)la(ing  those  already 
known,  however  much  they  may  ultimately  modify  the 
conchisions  provisionally  drawn  from  the  latter. 

Tlie  metliod  of  inquiry  from  tiie  known  to  the  un- 
known is  essentially  a  tentative  metlmd.  It  necessarily 
leads  to  results  which,  if  isolated,  easily  mislead  and 
may  be  still  more  easily  misapprehended.  But  correc- 
tion comes  with  perseverance  in  the  same  method  from 
other  points  of  view,  whilst  in  the  intermediate  stages  of 
such  an  inquiry  the  student  has  to  learn  to  be  content 
sometimes  with  a  provisional  restatement  of  a  problems 
rather  than  a  premature  solution. 

It  would  be  absurd  to  pretend  that,  w^ere  it  necessary 
to  rewrite  the  Essay  on  'The  English  Village  Community' 
after  an  interval  of  nearly  twenty  years,  modification  of 
many  points  might  not  be  needful.  But  as  further  edi- 
tions were  called  for,  it  seemed  best  to  leave  it  as  it  was,  a 
link  in  a  chain  of  inquiry  which  has  not  yet  come  to  an 
end.  Other  links  have  been  added  by  far  more  com- 
petent inquirers,  and  these  have  generously  given  it  a 
place  in  the  chain  from  which  it  would  indeed  be  un- 
grateful in  me  to  wish  to  unlink  it.  But  I  venture  to 
hope  that  the  addition  of  this  third  Essay  wull  be  ac- 
cepted not  only  as  a  further  contribution  to  the  under- 
standing of  a  difficult  subject,  but  also  as  evidence  that 
kindly  criticism  of  the  formei-  volumes  has  not  been 
thrown  awav. 
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For  constant  help  in  the  preparation  of  this  volume 
I  am  indebted  to  my  son,  whose  essay  on  'The  Structure 
of  Greek  Tribal  Society'  really  ought  to  form  one  of  this 
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for  help  as  regards  the  Irish  and  Welsh  chapters;  and 
to  Mr.  Craigie  for  careful  revision  of  the  text  and  trans- 
lations of  the  passages  quoted  from  the  early  Norse  lav^s. 
To  Prof.  LiEBERMANNandMr.W.  H.  Stevenson,  for  help 
in  the  reading  of  some  difficult  passages  in  the  Kentish 
laws,  I  am  especially  indebted.  I  regret  very  much  that 
I  have  not  had  the  help  which  Prof.  Liebermann's  notes 
to  his  text  of  the  Anglo-Saxon  laws  would  have  been. 
To  Mr.  F.  G.  Hill,  of  the  British  Museum,  I  owe  very 
much  in  connection  with  the  study  of  the  currencies 
used  in  the  various  laws.  Finally,  I  cannot  too  warmly 
express  my  gratitude  especially  to  Prof.  Vinogradoff, 
Prof.  Maitland,  andMr.W.  J.  Corbett,  amongst  others, 
for  the  help  and  encouragement  which  only  fellow- 
workers  can  give  to  the  otherwise  solitary  student. 


The  Hermitage,  Hitchin  : 
January  1,  1902. 
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CHAPTER   I. 

THE   CUBBENCY  IN   WHICH   WEBGELDS   WEBE 
BECKONED  AND  PAID, 


I.    COJSNECTION   BETWEEN   THE    WERGELD    OF    100   HEAD 
OF   CATTLE   AND    THE    MINA   OF    100    GOLD   STATERS. 

The   inquiry   pursued   in   this   volume  partakes  so  The  cur- 
much  of  the  character  of  a  study  of  the  wergelds  of  in  which 
the  various  tribes  of  North-western  Europe  that  it  were  pafa. 
becomes   necessary   as   briefly   as   possible    to    call 
attention  at  the  outset  to  the  currencies  in  which 
they  were  reckoned  and  paid. 

The  Cymric  galanas  or  death  fine  was  reckoned  Cows, 
in  cows,  and  the  cows  were  equated  with  silver. 

The  Irish  '  eric '  of  the  Brehon  laws  was  stated  in  Female 
cumhals  or  female  slaves,  and  lesser  payments  in  cows 
and  heifers,  and  these  were  all  equated  with  silver. 

The  Anglo-Saxon  wergelds  were  stated,  with  per-  silver, 
haps  one  exception,  in  silver  scillings. 

The  wergelds  of  the  Scandinavian  tribes  were 
generally  stated  in  their  laws  in  silver  marks,  ores, 
and  ortugs,  with  the  equivalent  in  gold  at  a  ratio 
of  1:8,  and  also  in  cows. 

Those  of  the  Continental  German  tribes  were 
generally  stated  in  gold  solidi,  but  the  statements 
were  sometimes  supplemented  by  clauses  describing 
the   value    of  the    animals,    whether  oxen  or  cows, 


Gold 
sohdi. 
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li  The  Currencies  of  the  Tribes. 

ill    wliich    the    payments    were,    in    ])ractice,    still 

evidently  made,  at  the  date  of  tlie  laws. 

Barij  Professor  Ridgeway  ^  hassliown  that  the  equation 

JJJJJJij^     between  rattle  and  gold  may  go  back  a  long  way 

«•***•  »°<*   into  the  past  of  Eastern  tradition.     The    result  of 

two.  *  1  1         Ml'  •  1 

his  careful  mquiry  was  the  brilliant  suggestion  that 
the  ox — the  most  usual  unit  of  payment  in  agricul- 
tural countries — was  very  early  and  very  generally 
equated  in  Assyrian,  Babylonian,  Persian,  and  Greek 
usage  with  the  gold  stater  or  didrachma. 

The  stater  was  reckoned  in  Greek  usage  as  of 
192  wheat -grains.-  It  was  divided  into  6  diobols  of 
32  wheat-irrains.  And  througrhout  the  East  the 
usual  multiples  of  the  stater  were  the  light  mina  of 
fjO  staters  and  the  heavy  mina  of  100  staters  or 
19,200  wheat-grains.^ 


Greek 

tUter  the 
ox-unit. 


'  Origin  of  Currency  and 
Weight  Standards,  Camb.  U. 
Press,  1892. 

-  For  convenience  I  adhere 
throughout  to  reckoning  in  ivheat- 
grains.  Professor  Eidgeway  in- 
forms me  tliat  three  barleycorns 
were  equated  with  four  wheat- 
grains,  and  that  a  passage  in  Theo- 
phrastus  shows  that  in  the  fourth 
century  B.C.  12  barleycorns  =  obol 
and  12  obols  -^  the  stater.  The 
Greek  diobol  =  therefore  24  barley- 
corns, i.e.  32  wheat-grains,  and  the 
stater  =  144  barleycorns,  i.e.  192 
wheat-grains.  The  reader  will 
understand  that  as  Piomans,  Celts, 
.'Vnglo  -  Saxons,  and  Normans 
reckoned  in  wheat-grains,  there 
will  be  great  convenience  in 
adhering  throughout  to  wheat- 
grains  in  this  inquiry.  And  further 


the  theoretic  building  up  of 
weights  in  wheat  -  grains  was 
preserved  traditionally  more 
easily  than  the  actual  standards 
of  weight. 

^  The  range  of  the  variation 
in  the  actual  weight  of  the  stater 
as  a  coin  (without  necessarily 
implying  variation  in  the  theoretic 
weight  in  wheat-grains)  is  given 
by  metrologists  as  follows  : 

G  rammes 

Babylonian      .         .  8*18 

Croesus    .         .         .  8-18 

Darius     .         .         .  8'36  to  8-41 

Attic        .         .         .  8-64  to  8-73 
Philip  of  Macedon 
and  Alexander  the 

Great  .         .         .  8-73 
The  Greek  cities  on 

the  Black  Sea     .  9*06. 


W erg  elds  in  Cattle  and  Gold.  3 

Now  if  the  gold  stater  of  192  wheat-grains  is  to 
be  recognised  as  the  ox-unit  in  traditional  equations 
between  cattle  and  gold,  another  very  important 
recognition  suggests  itself. 

Wergelds    being    first    paid    in    cattle,    it    was  Normal 
natural   that  a  round  number  of  cattle  should  be  ^f^ioo 
chosen,  and  instances  are  not  wanting  in  the  Eastern  ^^^^^ 
world   suggesting  that  '  a  hundred  head  of  cattle  ' 
was  a  customary  normal  wergeld   of    wide   preva- 
lence. 

Among  the  Arabs  to  this  day  Professor  Eobert- 

son  Smith  states  ^  that  the  camel  is  the  unit  of  pay- 
ment, and  that,  in  a  feud  between  two  Meccan  tribes, 
the  manslayer  has  the  alternative  of  paying  100 
camels  or  bringing  50  of  his  kin  to  take  oath  of 
purgation,  or  lastly  of  abiding  the  blood-feud. 

According  to  the  laws  of  Manu,  if  one  of  the 
highest  of  the  twice-born  Brahman  class  slew  one  of 
the  Warrior  class  involuntarily,  he  might  cleanse  him- 
self by  paying  to  the  Brahmans  or  priests  1000  cows 
and  a  bull.  If  he  slew  one  of  the  agricultural  or 
trading  class,  the  payment  was  100  cows  and  a  bull. 
If  he  slew  one  of  the  servile  class,  the  payment  was 
10  cows  and  a  bull.^ 

In  this  case  100  cows  seem  to  have  been  the 
normal  wergeld,  and  the  wergelds  of  those  of  higher 
or  lower  caste  or  rank  seem  to  have  been  multiples 
or  fractions  of  it. 

In  Homer  there  are  indications  of  the  same  thing. 
Lycaon  was  sold   as  a  captive    for    100    oxen   and 


^  Kinship  Sc.  in  Arabia,  p.  58. 

^  Ordinances  of  Manu,  xi.  pp.  128-131. 
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reiU'emed  as  a  rhieftain's  son  for  oOO  oxen — being 
apparently  valued  at  a  threefold  wertreld  on  account 
of  his  recQtrnised  princely  rank. 

Iliftd,  XXI.  80.  *  And  at  t)iat  time  he  sold  him  into  well-peopled 
I>emno«,  sending  him  on  shipboard,  and  the  son  of  Jason  gave  a 
price  for  him  and  thenco  a  giiest-friend  freed  him  with  a  great 
imnsom.  Ketionof  Imbros,  and  sent  him  to  goodly  Arisbe  ;  whence 
flying  ftocretly  he  came  to  liis  father's  house  (at  Troy).  Eleven 
days  he  rejoiced  among  his  friends  after  he  was  come  from  Lemnos, 
bui  on  the  twelfth  once  more  God  brought  him  into  the  hands  of 
Achilles  again. 

71.  *Then  Lykaon  besought  him  ....  At  thy  table  first  I 
tasted  meal  of  Demeter  on  the  day  when  thou  didst  take  me 
captive  in  the  well-ordered  orchard,  and  didst  sell  me  away  from 
my  father  (Priam)  and  my  friends  mito  goodly  Lemnos,  and  1 
fctchfd  ihec  the  j)ricc  of  an  hundred  oxen.  And  now  I  have 
been  ransomed /or  thrice  that,  and  this  is  my  twelfth  mom  since 
I  came  to  Ilios  after  much  pain.' 

Now  if  a  herd  of  100  head  of  cattle  had  come  to 
be  a  common  normal  wer^-eld  in  the  Eastern  world, 
and  if  the  gold  stater  had  come  to  be  regarded  as 
the  ox-unit,  it  follows  that  the  heavy  gold  mina  of 
100  staters  would  easily  come  to  be  adopted  as  a 
common  equivalent  for  the  wergeld  of  100  head  of 
cattle. 

Nor  are  we  without  examples  which  show  that 
this  connection  of  the  wergeld  with  the  gold  mina 
was  not  altogether  foreign  to  traditional  modes  of 
thought. 

In  the  laws  of  Gortyn^  a  man  whose  life  was 
forfeit  for  crime  might  be  redeemed  by  his  kindred 
for  J  00  staters,  i.e.  the  heavy  gold  mina. 

The  ransom  of  prisoners  between  certain  Greek 


*  Sections  8  and  11. 
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tribes  or  states  according  to  Herodotus  was  two  minas, 
i.e.  one  heavy  mina.^ 

There  is  a  curious  instance  in  the  Mosaic  law  of 
the  connection  of  somethino-  Hke  a  werg^eld  with  the 
mina  of  silver.  In  the  last  chapter  of  Leviticus  the 
price  to  be  paid  for  the  redemption  of  a  man  dedi- 
cated by  a  vow  to  the  service  of  the  Sanctuary  was 
50  shekels  of  silver :  that  is,  the  light  mina  of  silver. 


II.  THE  SAME  EQUATION  REPEATED  BETWEEN  THE  WER- 
GELDS  OF  WESTERN  TRIBES  AND  200  GOLD  SOLIDI 
OF   CONSTANTINE. 

Following  the   same   thread   of  suggestion   and  The  gold 
turning  from  the  Eastern  to  the  Western  world,  we  constan- 
pass  at  a  leap  from  the  Eastern  gold  stater  of  192  ^^^^^ 
wheat-grains  to  the  gold  solidus  of  Constantine,  of  ^^^^q^- 
exactly  half  that  number. 

Up  to  the  time  of  Constantine  there  had  been 
confusion  in  the  currency  of  the  Eoman  Empire.  It 
had  been  mainly  a  silver  currency.  Few  gold  coins 
were  in  general  circulation,  and  these  were  of  various 
standards.  But  at  last  the  gold  solidus  of  Constan- 
tine placed  the  world  in  possession  of  a  fixed  gold 
standard  acknowledged  all  over  Europe  and  re- 
maining unchanged  till  the  fall  of  the  Eastern  Empire. 

The  importance  of  this  fact  is  obvious.  For  our 
knowledge  of  most  of  the  wergelds  of  the  tribes 
conquered  by  the  Merovingian  Franks  and  later  on 
by  Charlemagne  is  dependent  upon  it,  inasmuch  as 
the  laws  in  which  the  customs  of  these  tribes  were  in 

^  Herod,  v.  c.  77  and  vi.  c.  79. 
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some  sense  codifu'd,  alnio.-t  always  desrTil)e  the 
werjjelds  in  ;/old  solidi. 

The  gold  solidus  of  Constaiitine  was  fixed  by  him 
at  Y*2  of  the  Koman  pound  or  ,1  of  the  Eoman  ounce. 

The  Roman  pound  (oriLnnally  used  for  copper)  was 
built  up  from  the  scripulum  according  to  the  duo- 
decimal system  of  the  As,  thus  : 

Scripuliun  24  wheat-grains  =  1*135  grammes 

Uncia(of24)      576  „  =27-25 

Libra  (of  288)  6912  „  =  327' 

The  sohdus  of  Constantine  therefore  contained  96 
wheat-grains  of  gold,  exactly  the  same  number  as  the 
lOastern  drachma,  and  half  that  of  the  stater  or 
didrachma.  At  the  same  time  smaller  coins — thirds 
of  the  solidus,  called  trientes  or  tremisses — were  issued 
in  great  numbers,  and  these  tremisses  contained  32 
wheat-grains  of  gold,  exactly  the  same  number  as  the 
Greek  diohol. 

So  that,  in  wheat-grains,  the  very  prevalent  state- 
ment of  the  wergeld  of  the  full  freeman  in  the  laws 
of  various  tribes  as  200  gold  solidi  was  in  fact  the 
same  thing  as  a  statement  that  the  wergeld  was  a 
heai-y  [jold  mina,  for  200  solidi  of  96  wheat-grains 
contained  exactly  the  same  number  of  wheat-grains 
as  did  the  heavy  mina  of  ancient  Eastern  usance — viz. 
19,200.  In  other  words,  so  persistent  seems  to  have 
been  the  traditional  connection  of  the  wergeld  with 
the  gold  mina  that  Eoman  monetary  usage  was 
overruled,  and  instead  of  reckoning  in  Eoman  drach- 
mas, ounces,  and  pounds,  the  wergelds  were  reckoned 
once  more,  or  perhaps  we  should  say  continued  to  be 
reckoned,  in  what  was  really  the  heavy  gold  7nina  of 
200  solidi. 
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Further  than  this,  in  the  laws  of  some  of  the  tribes,  And  was 
as  we  shall   find,  the  double  solidus  or  stater   still  equivalent 
retained  its  position  as  the  gold  equivalent  of  the  ox,  ^^^l^ 
so  that  the  typical  wergeld  of  200  gold  solidi  in  these 
cases  was  actually,  like  the  mina,  the  gold  equivalent 
of  100  oxen. 

Even  where  variations  are  found  from  this  preva- 
lent equation  we  shall  still  sometimes  find  the  prin- 
ciple preserved,  some  other  animal  being  substituted 
for  the  ox,  and  sometimes  the  long  hundred  of  120 
being  substituted  for  the  decimal  hundred. 

If  this  had  been  the  whole  truth  the  matter  would  The 

s  ti  fL  n  Q  9.  r  Q 

be  simple.     But  the  fact  is  that,  although  the  wergeld  weight  of 
of  200  solidi  of  Constantine  was  the  exact  equivalent  Lrain^^^^ 
of  the  heavy  gold  mina  reckoned  in  wheat-grains,  there  varied. 
were  differences  in  the  standard  weight  of  the  wheat- 
grain.     As  already  meniioned,  the  actual  weights  of 
Eastern  and  Greek  staters  were  not   exactly  alike, 
and  the  Eoman  standard,  in  actual  weight,  was  higher 
than  the  Eastern  and  Greek  standards. 

The  latest  authorities,  Hultsch  and  Lehmann,^ 
on  the  evidence  of  inscribed  weights,  describe  what 
may  for  convenience  be  called  the  Eastern  gold  mina 
— i.e.  the  heavy  gold  mina  of  Assyrian  and  Baby- 
lonian metrology — as  weighing  818  grammes,  or  100 
staters  of  8*18  grammes.  They  tell  us  also  that  there 
was  a  commercial  mina  of  1 20  of  the  same  staters.  This 
commercial  mina  therefore  weighed  982  grammes,  and 


^  The  latest  results  of  metro-  [  Mr.  F.  G.  Hill,  of  the  British 
logical  research  are  most  con-  ,  Museum,  has  recently  issued  an 
veniently  stated  by  Hultsch  in  t  excellent  hand-book  of  the  Greek 
his  Die  Gewichtc  des  AltertUuvis  and  Roman  coins  containing  infor- 
nach  ihrem  Zusammenhavge  mation  on  these  points. 
dargestelU,   Leipzig,   1898.     And  ' 
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inetmlogisis  liave  inforred  that  the  Roiuaii  ])Oun(I  was 
derived  from  this  commercial  mina  ])ciiiix  in  fact. 
exactly  one  third  of  its  weicrlit,  ov  M'JT  irrammes. 

Now,  as  the  commercial  miiia  coiitaiiu^d  1*J0 
staters  of  8*18  grammes,  it  is  ol)vious  that  the 
Roman  pound,  beinir  one  third  of  it,  ought  to  have 
been  divided,  had  Eastern  reckoning  been  followed, 
not,  as  Constantine  divided  it,  into  36  staters  of  9-08 
grammes,  but  rather  into  40  staters  of  8*18  grammes. 

In  other  words,  had  Constantine,  instead  of  fol- 
h  'wing  the  Roman  system  of  division,  followed  the 
Elastem  system  and  divided  the  Roman  pound  into  40 
staters  of  8*18  grammes  in  weight,  his  double  solidus, 
wliilst  containing  192  Eastern  wheat-grains,  w^ould 
have  contained  only  172*8  Roman  wheat-grains.  As 
a  matter  of  fact  the  Eastern  stater  of  8 '18  grammes, 
if  put  in  the  Roman  scales  of  Constantine,  would  have 
weighed  only  172'8  wheat-grains  of  Roman  standard, 
and  the  tremisses  28'8  wheat-orains.  The  Roman 
jx)und  would  have  contained  240  of  such  tremisses, 
and  the  ounce  20  of  them. 

This  is  not  the  place  to  enter  more  deeply  into 
the  metrological  question,  but  its  interest  in  this 
inquiry  lies  in  the  fact  that  in  Western  Europe, 
in  spite  of  Roman  conquests  and  Roman  influence, 
and  in  spite  of  the  general  knowledge  and  prevalence 
of  the  gold  solidi  and  tremisses  of  the  Empire,  there 
seems  to  have  been  a  remarkable  tendency,  con- 
sciously or  unconsciously,  to  revert  to  the  Eastern 
standard  by  dividing  the  Roman  pound  into  40  staters, 
SO  solidi,  and  240  tremisses. 

The  ancient  Gallic  gold  coinage,  extending  from 
the  valley  of  the  Danube  across  Gaul  into  Britain, 
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was  apparently  of  this  ancient  Eastern  standard.  And 
Caesar  himself,  after  his  conquest  of  Gaul,  reverted 
to  it  when  he  issued  c^old  staters  of  one  fortieth  of 
the  Eoman  pound. ^  Finally  we  shall  find,  in  our  next 
section,  the  Merovingian  Franks,  consciously  or  un- 
consciously, doing  the  same. 


III.    THE    FRANKISH    CURRENCY. 

Most  of  the  laws  of  the  Continental  tribes  seem  The  early 
to  have  had  their  origin  in  the  necessity  to  commit  of  the  ^'^ 
into  writing  what  remained   of  local   custom  after  ^^^^^ 
Frankish  conquest.  goi<i- 

Broadly  speaking  they  belong  to  two  periods — 
the  earlier  one  that  of  the  conquests  of  the  Mero- 
vingian Franks,  and  the  later  one  that  of  the  conquests 
of  Charlemagne. 

It  becomes  necessary,  therefore,  to  distinguish 
between  the  coinage  and  currency  of  the  two 
periods.^ 

When  we  turn  from  the  Imperial  currency  of 
gold  solidi  and  tremisses  to  that  of  the  Frankish 
princes,  we  find  them  using  a  peculiar  system  of 
monetary  reckoning,  founded  upon  the  metrical 
system  already  alluded  to,  of  20  tremisses  or  pence 
to  the  ounce  and  240  to  the  pound. 

At  first  the  Merovingian  kings  seem  to  have  used  At  first  of 
or  copied  the  Imperial  solidi  and  tremisses.  But  soMrand 
before  long  they  issued  an  abundant  gold  currency  *^^°"sses  -, 


^  The  relation  of  the  ancient  j  upon  here. 

Gallic  gold  currency  to  the  subject  {         -  For  the   authorities  for  the 

of  wcrgelds  is  interesting  and  im-  1  following     short    statement     sec 

portant,  but   cannot   be  enlarged  '  infra,  Chap.  VII.  s.  1. 
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oi  \\\v\v  own,  consisting  almost  entirely  of  treniisses. 
And  these  tremissos  were  reduced  in  weight  by  the 
division  of  the  Roman  pound  of  G912  wheat-grains 
into  240  treniisses  of  7>\,  of  the  ounce,  i.e.  28*8 
instead  of  32  wheat -grains.  The  abundant  currency 
of  these  lighter  gold  treniisses  continued  till  nearly 
the  close  of  the  Merovingian  period.  And  how 
abundant  this  gold  currency  was,  is  show^n  by  the  fact 
that  nearly  10,000  examples  are  recorded  in  the 
catalogues  of  ^lerovingian  coins  in  public  and  private 
collections. 

But  towards  the  close  of  the  Merovingian  period 
came  one  of  those  strange  monetary  changes,  so 
difficult  to  account  for,  which  before  long  put  an  end 
altogether  to  the  issue  of  these  gold  tremisses. 

All  through  the  Merovingian  period  payments 
had  no  doubt  been  made  in  silver  as  well  as  in  irold, 
]jy  weight,  and  during  the  later  part  of  the  period 
silver  tremisses  were  issued  of  the  same  weight  as  the 
gold.  And  thus  gradually,  at  first  concurrently  w^ith 
the  gold  tremisses  and  at  last  driving  them  out,  came 
into  use  a  silver  currency  of  20  pence  to  the  ounce 
and  240  to  the  Eoman  pound. 

With  this  silver  currency  and  the  following  of 
this  weight  system  came  in  apparently  the  method 
of  silver  monetary  reckoning,  so  familiar  to  us,  of 
dividing  the  pound  of  240  pence  into  20  solidi  or 
shillings  of  12  pence — the  pound  being  still  the 
Eoman  pound  of  6912  wheat-grains.  This  silver 
solidus  was,  however,  only  one  of  account  and  was 
never  issued  as  a  coin. 

Finally,  just  before  Charlemagne  assumed  the  title 
of  Emperor  another  change  was  made  by  the  issue 
of  his  nova  moneta. 
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The    silver   currency  had  by  this    time   become  His  pound 

predominant,  and  in  the  capitularies  the  silver  solidus  gjiver 

of  12  pence  had  already  come  into  use.    Charlemagne,  q^S'^^^^ 

in  issuing  the  nova  moneta.  made  no  alteration  in  the  wheat- 

.  ,        grains, 

method  of  reckoning,  except  that   he  brought    the  and  silver 
weight  of  the  silver  tremissis  or  penny  back  again  to  of  account 
the  Imperial  standard  of  32  wheat-grains,  thus  making  ^^^^^ 
his  pound  of  240  of  the  new  pence  7680  wheat-grains 
instead  of  6912  and  the  ounce  640  instead  of  576. 

At  the  same  time  we  shall  find  that  he  tried,  by 
making  his  nova  moneta  legal  tender,  to  force  the  new 
silver  solidus  of  12  pence  into  use  as  equivalent,  in 
payments,  for  the  gold  solidus  of  three  gold  tremisses, 
which  up  to  that  time  had  been  the  solidus  of  the 
Salic  laws. 

This  involved  the  altogether  impossible  ratio  of  Made  legal 
1 :  4  between  the  two  metals  instead  of  the  Imperial  a^rafio  of 
ratio  of  1:12.  i:4with 

gold. 

In  considering  the  wergelds  of  the  laws  belonging 
to  this  period,  we  shall  find  plenty  of  evidence  of  the 
confusion  resulting  from  this  remarkable  experiment, 
made  more  apparent  by  the  fact  that  the  ratio  of 
1 :  12  was  restored  by  one  of  Charlemagne's  suc- 
cessors. 

It  has  been  necessary  to  trouble  the  reader  with 
this  brief  statement  of  somewhat  complicated  facts, 
because  it  would  be  impossible  to  understand  the 
wergelds  of  the  various  Continental  tribes  if  they 
were  not  borne  in  mind. 

For  the  understanding  of  these  wergelds  the 
points  to  be  considered  will  be  : — 

(1)  As  regards  the  laws,  the  recensions  of  which 
date  from  Merovingian  times,  it  will  be  necessary  to 


12 


7%^  CuiTmnes  of  the  Tribes. 


ask  whether  the  solidi  and  tremisses  were  of  Imperial 
or  of  Meroviii^qan  standard. 

(2)  As  regards  the  later  hiws,  the  recensions  of 
which  date  from  the  conquests  of  Charlemagne,  we 
shall  have  to  consider  whether  the  wergelds  are 
stateii  in  gold  solidi  and  tremisses,  or  in  the  silver 
solidi  and  pence  of  the  uora  inoneta  of  Charlemagne. 
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IV.    THK    NORMAN    .\ND    ANGLO-SAXOX    CURRENCY. 

Working  back  from  the  known  to  the  unknown, 
the  facts  relating  to  the  Norman  and  Anglo-Saxon 
currency,  speaking  generally,  confirm  what  has 
already  been  said  of  the  Frankish  currency,  and 
become  intelligible  when  the  two  currencies  are 
considered  together. 

In  the  first  place,  the  Norman  and  Anglo-Saxon 
pound  at  the  time  of  the  Norman  conquest  was 
the  pound  of  7680  wheat-grains  of  silver  or  240 
silver  pence  of  32  wheat-grains,  like  that  of  the  nova 
inoneta  of  Charlemagne,  and  the  Normans,  like  the 
Franks,  divided  it  for  monetary  purposes  into  20 
shillings  of  12  pence. 

At  the  same  time  the  Normans  recognised  that 
the  Mercians  had  all  aloncr  reckoned  in  silver  scillinofs 
of  4  pence,  and  the  men  of  Wessex  in  scillings  of 
5  pence. 

If  we  examine  the  actual  coinage  of  the  Anglo- 
Saxons  we  find  that,  like  that  of  the  Franks,  it  may 
be  divided  into  two  periods.  The  earlier  one 
corresponded  to  the  Merovingian  period  during 
which  the  penny  or  sceatt  of  Mercia  and  Wessex  was 
of  28' 8  wheat-grains,  like  the  silver  tremisses  or  pence 
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across  the  Channel.^  The  later  period  commenced 
when  OfFa  in  Mercia,  followed  by  Alfred  in  Wessex, 
abandoned  the  '  sceatt '  and  issued  pence  like  those 
of  the  nova  moneta  of  Charlemagne  of  32  wheat- 
grains. 

So  marked  is  the  distinction  between  the  silver 
pence  of  the  two  periods  in  type  and  weight  that  they 
are  known  by  numismatists  as  the  '  Sceatt  series ' 
and  the  '  Penny  series.' 

Finally,  just  as,  in  the  case  of  the  Frankish 
currency,  the  pound  of  240  sceatts  was  the  Eoman 
pound  of  6912  wheat-grains,  so  the  pound  of  240  of 
the  later  pence  was  the  pound  of  the  nova  moneta  of 
7680  wheat-grains,  which  in  England  after  the 
Conquest  became  the  standard  or  Tower  pound. 

At  the  same  time  it  must  be  remembered  that 
the  identity  or  difference  in  these  cases  is  in  the 
reckoning  in  wheat-grains,  and  that  there  was  room 
for  some  variation  in  the  actual  weight  of  the  coins. 

V.    THE    MINAS    WHICH    SURVIVED    IN    USE    SIDE    BY    SIDE 
WITH   THE    EOMAN    POUND. 

According  to  the  writers  of  the  Merovingian  and 
later  period  collected  by  Hultsch,^  the  Eoman  pound 
was  not  the  only  standard  of  weight  which  was""  in 
customary  use  in  Europe. 

We   have   seen    that    the    commonly   prevalent  The  gold 
wergeld  of  200  gold  solidi  was  in  fact  the  same  thing,  ?oo  goui 

solidi. 


^  Besides  these  silver  tremisses 
some  silver  scripula  were  issued, 
but  it  is  with  the  sceatts  mainly 
that  we  have  to  do.  In  connec- 
tion with  the  next  section,  how- 


ever, the  fact  that  the  scripulum 
was  current  as  a  coin  is  worth 
notice. 

^  Metrologicorum  Scriptoruvi 
BeUquiae  (Lipsiae,  1866). 
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ill  wheat -<zrains,  as  the  heavy  Eastern  and  Greek 
^'old  mina  of  19,200  wheat-<rrains.  Hut  besides 
this,  there  were  two  other  niinas  of  interest  to  this 
inquiry  which  seem  to  have  been  more  or  less 
locally  in  use,  and  more  or  less  connected  with  the 
wer^'elds. 

It  seems  that  the  lioman  pound  of  12  ounces  was 

not  the  only  pound  in  use  in  Italy.     A  still  older 

Roman  pound  of  10  Eoman  ounces  or  5760  wheat- 

tjrains  seems  to  have  existed,^  which  was  in  fact  a 

The  mina   pound  of  240  scHpula  of  24  wheat-grains.     And  two 

of'^Iio*       o^  these  pounds  made  what  was  called  the  mina  Italica 

•cripuift      qI"  20  Roman  ounces.     This  mina  Italica   survived 

wheat-       into  Meroviugiau  times.      It  contamed  480  Roman 

«o  Roman  scripula,  and   according   to    authorities    quoted   by 

Hultsch  -  the  scripulum  was  so  far  a  common  unit  in 

Gaid  as  to  have  earned  the  name  of  the  denarius 

GalliciLs.      The  number  of  Roman  wheat-grains  in 

the  mina  Italica  was  11,520.     Its   weight  w^as  545 


ounc«s. 


grammes. 


In  the  Merovingian  formulse  and  in  the  early 
charters  of  St.  Gall  there  are  constant  references  to 
lines  of  so  many  libro3  of  gold  and  so  many  pondera 
of  silver,  from  which  the  inference  may  be  drawn 
that  the  pondus  of  silver  was  a  different  weight  from 
the  libra  of  gold.  Whether  the  older  Roman  pound 
or  half-mina-Italica  was  the  '  pondus '  or  not,  the 
fact  that  it  consisted  of  240  scripula  may  possibly 
have  made  it  a  precedent  for  the  monetary  mode  of 
reckoning  of  240  pence  to  the  pound,  adopted  by  the 
Franks  and  Anglo-Saxons. 


*  Hultsch,  Die  Gewichte  des  AUertJiums^  pp.  53  and  203. 
^  Metr.  Script,  ii.  131-139. 
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This  mina  Italica  has  also  a  Celtic  interest. 
It  is  curious  to  note  that  whilst  so  late  as  the 
tenth  century  the  Cymric  galanas  or  wergeld  was 
paid  in  cows,  the  cow  was  equated  with  a  monetary 
reckoning  in  scores  of  pence,  or  uncice  argenti,  of 
which  twelve  made  a  pound  of  240  pence.  At  the  same 
time  in  the  Cymric  Codes  there  are  mentioned,  as  we 
shall  find,  two  kinds  of  pence  :  the  legal  pence,  pro- 
bably those  current  at  the  time  in  England  of  32  w.g., 
and  the  curt  pence  or  scripula  of  one  third  less,  viz. 
24  w.g.  Now,  whilst  240  of  the  former  would  equal  the 
pound  oiihenova  moneta  of  Charlemagne,  and  of  later 
Anglo-Saxon  reckoning,  240  of  the  curt  pence  or 
scripula  would  equal  the  older  Eoman  pound  or  half- 
mina-Italica. 

Turning  from  the  Cymric  monetary  system  to  that 
of  the  early  Irish  manuscripts  and  Brehon  laws,  we 
shall  find  that  it  was  based  on  the  Eoman  scripulum 
of  24  wheat-grains,  and  not,  like  the  Anglo-Saxon  and 
Frankish  system,  on  the  tremissis  of  32.  And  we 
shall  find  that  though  thus  based  upon  the  scripulum 
and  the  ounce,  when  payments  were  made  in  gold 
and  silver,  the  reckoning,  instead  of  making  use  of 
the  Eoman  or  any  other  pound,  counted  rather  in 
scores  of  ounces  ;  i.e.  consciously  or  unconsciously,  in 
so  many  of  the  mina  Italica. 

So   much  for   the  mina  Italica  and  its  possible  The  wtna 
Anglo-Saxon  and  Celtic  connections.  lo  Roman 

The    other   mina,  the    mention  of  which  is  im-  2^marks°^ 
portant,  formed  the  probable  basis  of  Scandinavian 
reckoning  in  marks  instead  of  in  pounds. 

The  authorities  collected  by  Hultsch  describe  this 


Scaiidi 
DAvia 
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mina  asof  16  Roman  ounces,  and  as  the  '  iiitna  Attica.^  ^ 
It  is  a  fact  tliat  10  Koman  ounces  did  exactly  equal 
in  weiL'ht  (though  not  in  wheat-grains)  the  liglit 
niina  o{  ')0  Attic  staters  or  100  drachmas.  But 
under  Roman  influence  this  Attic  mina  no  longer  was 
divided  like  a  mina  into  100  drachmas,  but  had 
become  twisted,  as  it  were,  into  16  Roman  ounces  and 
into  96  solidi  of  Constantine. 

In  Northern  Europe,  in  nearly  all  the  systems 
of  reckonincr  which  survived  from  mediaeval  times, 
the  pound  of  12  ounces  was  ignored.  A  pound  of 
TiMmark,  16  ounces  had  taken  its  place.  And  this  pound  or 
^[Ji^f  mina  of  16  ounces  lay,  as  we  shall  find,  at  the  root  of 
the  system  of  the  earliest  Scandinavian  laws,  with  its 
monetary  marks,  ores,  and  ortugs,  for  it  was  the  double 
of  the  mark  of  8  ounces.  The  Eussian  zolotnic  (or 
*  gold  piece '),  on  which  the  weight  s^^stem  of  Russia 
is  based,  was  theoretically  identical  in  wheat-grains 
with  the  Roman  solidus,  and  the  Scandinavian  or  tug 
with  the  double  solidus  or  stater. 

It  is  not  needful  to  dwell  further  upon  these  points 
at  this  moment ;  but  it  will  become  important  to 
recognise  the  Byzantine  or  Eastern  origin  of  the 
mina  of  16  Roman  ounces  when  we  come  to  consider 
the  wergelds  of  Northern  Europe,  and  particularly 
the  equation  between  the  Danish  wergeld  of  8  half- 
marks  of  gold  and  the  silver  wergelds  of  Wessex 
and  Mercia  as  described  in  the  compact  between 
Alfred  and  Guthrum. 

In  that  compact  we  shall  have  to  recognise  not 
only  the  contact  of  two  methods  of  monetary  reckon- 
ing widely  separated  in  origin,  the  one  of  gold  and 

^  Hultsch,  Metr.  Script,  i.  pp.  66  and  87. 
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the  other  of  silver,  but  also  the  clashing  of  two 
traditional  ratios  between  the  two  metals,  viz.  the 
Scandinavian  ratio  of  1:8,  and  the  restored  Imperial 
ratio  of  1:12  followed  by  the  Anglo-Saxons. 


VI.    THE    USE    OF    GOLD   TORQUES   AND    ARMLETS,    &C., 
INSTEAD    OF    COINS. 

Although   the    amounts    of    the    wergelds    are  Wergeids 
generally  stated  in  the  laws  in  gold  or  silver  currency,  cattle  or 
more  or  less  directlv  equated  with  the  cattle  in  which  ^?}^  ^!l 

"      ^        ^         ^  silver  by 

they   were    originally   paid,    it    would    be    a   great  weight. 
mistake  to  imagine    that    the   wergelds    were    often 
paid  actually  in  coin. 

A  moment's  consideration  makes  it  clear  that  a 
wergeld  of  a  hundred  head  of  cattle,  whether  paid  as 
of  old  in  cattle  or  in  gold  or  silver,  was  a  payment 
too  large  to  be  paid  in  coin.  It  was  a  payment  that 
no  ordinary  individual  could  pay  without  the  aid  of 
his  kindred,  and  it  is  hardly  likely  that  so  large  an 
amount  in  actual  coin  could  be  collected  even  from 
the  kindred  of  the  murderer. 

There  is  plenty  of  evidence  to  show  that  large  Gold 

payments  in  gold  and  silver  were  mostly  made  by  &c.^made 

weight,   and  very   often   in   gold    articles — torques,  ^eilain 

armlets,  and  bracelets — made  to  a  certain  weic^ht.        weight 

In  the  Scald's  tale  is  the  well-known  passage : —     in  pay- 
ments. 

He  to  me  a  beag  gave 

On  which  six  hundred  was 

Of  beaten  gold 

Scored  of  sceatts 

In  scillings  reckoned. 

Whether  the  true  meaning  be  six  hundred  sceatts  or 

c 
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An  his- 
torical 
example. 


six  hundred  si'illii^irs,  wo  have  liere  a  beaii'  witli  its 
weight  marked  upon  it. 

Tlie  museums  of  Scandinavia  and  of  Irrhmd — the 
two  poles  of  German  and  Celtic  culture — are  full  of 
these  gold  objects,  and  very  frequently  little  coils  of 
fine  irold  wire  are  wound  round  them  to  raise  their 
weight  to  the  required  standard. 

It  may  be  mentioned,  furtlier,  in  passing,  that 
in  many  early  Anglo-Saxon  cliarters  payments  and 
donations  are  made  in  gold  and  silver  objects,  and 
that  the  weights  of  these  are  sometimes  stated  in  so 
many  mancuses — the  mancus  being  apparently  a 
weight  of  gold  or  silver  of  30  pence,  and  equated  in 
the  later  laws,  in  its  silver  value,  with  the  value  of 
the  ox.* 

It  may  be  worth  while  before  concluding  this 
chapter  to  refer  to  an  historic  example  of  the  use  of 
gold  objects  of  definite  weight,  and  the  adjustment 
of  their  value  in  differing  currencies.  The  incident 
deserves  to  be  noticed,  and  may  be  of  use  in  helping 
to  fix  upon  the  memory  the  difference,  so  often 
alluded  to,  between  the  Eoman  pound  of  6912  wheat- 
grains  and  Charlemagne's  pound  of  7680  wheat- 
grains.  It  belongs  to  the  precise  moment  when 
Charlemagne,  having  issued  his  nova  moneta,  was 
contemplating  his  visit  to  Eome  and  the  assur^ption 
of  the  Imperial  title,  and  it  has  an  historical  interest 
as  showing  that  the  7iova  moneta  was  issued  before 
the  Imperial  title  was  assumed. 

Alcuin,  who  had  long  resided  at  the  Court  of 


^  Athelstan.  vi.  6,  s.  2  and  vi.  3  ;  and  see  Schmid's  Glossary  under 
Geldrechnung. 
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Charlemagne,  was  now  lying  ill  at  Tours.  In  order 
to  consult  liim,  probably  respecting  the  Imperial  title, 
Charlemagne,  with  his  queen  Liutgarda,  proceeded 
to  visit  him  at  Tours.  Liutgarda  was  apparently 
taken  ill  while  there,  and  died  June  4  a.d.  800. 

During  her  illness  Alcuin  sent  a  messenger  to  Aicuin 
Paulinus,  the  Patriarch  of  Aquileia,  with  two  go/l  ^ 
armillce  of  fine  ffold  from  Liutojarda,^  so  that  he  and  ^^'^ceiets 

.  o  '  ^  in  the 

his   priests   might  pray  for  her.     He  stated  in   his  scales  of 
letter  to  Paulinus  that  these  armillse  weighed  '  xxiv.  moneta. 
denarii  less  than  a  full  pound  of  the  7iova  moneta 
of  the  kino'.' 

Alcuin  thus  weighed  the  bracelets  in  the  scales 
of  the  7iova  moneta,  and  they  weighed  twenty-four 
pence  less  than  Charlemagne's  pound  of  7680  wheat- 
grains.  The  interesting  point  is  that  24  pence  of  the 
nova  moneta  (24  x  32  =  768)  deducted  from  the  pound 
of  Charlemagne  left  exactly  6912  wheat-grains. 
So  that  when  Paulinus  weighed  the  gold  bracelets  in 
his  Eoman  scales  he  would  find  they  weighed  exactly 
a  Eoman  pound. ^ 

And    yet,    though   writing   from    Charlemagne's  But  in 
Court,    Alcuin,   when  addressing    his    ecclesiastical  spondence 
friends  in  Ireland,  no  longer  used  the  terms  of  the  Ireland 
Prankish    currency.      It  was    after  all  a  local  one.  "^es 

.  ...  Roman 

Charlemagne's  Empire   had  its  limits,  and   Ireland  weights. 
was  beyond  them.     The  area  of  ecclesiastical  rule  was 
wider    than   both   Empires   put   together.      Alcuin 
writes  that  he  and  his  Imperial  master  had  distributed 
among  the  Irish  monasteries  so  many  sicli  of  silver. 


^  There  can  hardly  have  been  1  Alciiin's  spiritual  charge, 
at  Tours  at  this  moment  any  other  |         -  For  this  incident  see  Alcuini 
Liutgarda  than  the  queen  under  I   Epist.  xxv. 

c  2 
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The  sicfus,  accordinfr  to  the  authorities  collected  by 
HuhschJ  wiis  equal  t(^  twolionian  a rr/cjitei  or  drachmas 
of  silver.  So  that  Alcuin  used  the  di-drachma  or 
stater  of  Roman  reckoniiifr  as  fixed  in  the  time  of 
Nero,  when  corresponding  with  churclies  outside  the 
Em])ire  of  his  Frankish  master. 
Areh.  As    we    proceed  in  our  inquiries  we    shall    find 

Kghtn       another  great  ecclesiastic  (Egbert,  archbishop  of  York 


„  and  brother  of  the  Northumbrian  kin^"^  using  the  same 

*«i«*»t«      Koman  monetary  terms  in  replying  to  the  question 
lo.  a!  of  his  clergy  respecting  the  wergelds  to  be  claimed 

in  taking  their  proper  ])Osition  and  rank  in  the 
Northumbrian  kingdom.  The  answer  was  given  in 
Koman  ar<ientei  and  sicli^  and  not  in  Frankish  solidi, 
or  Anglo-Saxon  scillings,  or  any  other  local  currency. 
In  conclusion,  the  various  currencies  in  which 
wergelds  were  paid  may  at  first  sight  be  perplexing, 
but  the  relevance  of  the  facts  stated  in  this  chapter 
to  a  right  understanding  of  the  wergelds  of  various 
triljes  under  tribal  custom,  and  of  the  amount  of 
the  wergelds  to  a  right  understanding  of  the  con- 
stitution of  tribal  society,  will  become  more  and 
more  apparent  as  the  inquiry  proceeds. 

^  Metr.  Script,  ii.  31,  99,  114,  &c. 


CHAPTEE  II. 

SUMMARY   OF   THE    CYMBIC  EVIDENCE. 


I.    THE    UNIT   OF   CYMRIC   TRIBAL   SOCIETY. 

The  next  step  in  this  inquiry  will  be  to  give  a  brief 
summary  of  the  results  of  the  evidence  contained  in 
the  volume  on  the  '  Tribal  System  in  Wales,'  adding 
at  the  same  time  such  further  details  as  may  be  useful 
in  helping  us  to  realise  the  methods  by  which  tribal 
custom  worked  itself  out  in  practice.^ 

The  chief  fact  revealed  by  the  examination  of  the  The 
Extents  and  Surveys  of  different  parts  of  Wales  made  ^l^^^^ 
after  the  Enolish  conquest,  taken  together  with  the  J^ndhoid- 
Cymric  Codes,  was  that  the  unit  of  society  and  of  the  gweiy. 
land-occupation  under  Cymric  tribal  custom  was  not 
the  individual,  and  not  the  immediate  family,  but  the 
group  of  kindred  known  as  the  '  Wele '  or  '  Gicely' 

Such  and  such  a  Yillata  or  District  is  described 
in  the  surveys  as  in  the  occupation  of  the  gwelys  of 
■so  and  so,  the  Latin  word  used  for  gwely  being 
'  lectus  '  or  bed. 


^  For  the  references  to  the 
Codes  and  Extents,  and  authori- 
ties for  the  statements  in  this  sum- 
mary, the  reader  must  be  referred 
to   the  former   volume.     But  for 


additional  statements  full  refer- 
ences will  be  given.  Where  not 
otherwise  stated,  the  figures  refer 
to  the  two  volumes  of  Ancient 
Laius  of  Wales. 


22  7V/f'  ( 't/mric  Evidence. 

Thec««ij  The  form  of  society  thus  revealed  wtis  jfatnarclHif 
li^Uf  in  the  sense  that  the  common  aiicestoi-  (generally 
r  I.  a;-^  conceived  to  be  the  great-grandfatlier)  during  his  life, 
«^-    ^  and  even  after  his  death,  was  regarded  as  the  head 

(aUmt  And  ^ 

hUde-        of  the  tjicely  or  group  of  his  descendants  for  three 

MTIl  dentil  *.  *  1  ^    •  *-|'ii*r*i 

irenerations.  In  his  name  as  its  head  tins  tamily 
group  occupied  land  and  had  grazing  rights  over 
certain  districts,  sometimes  alone,  more  often  in 
common  with  other  family  groups. 

As  to  what  is  meant  by  land  (nvnership  in  the 
full  modern  sense,  the  question  may  not  have  arisen, 
or  it  might  have  come  in  gradually  sooner  or  later, 
as  agricuhure  came  more  and  more  into  prominence. 
What  property,  strictly  speaking,  the  tribesmen  owned 
consisted  mainly  of  herds  of  cattle. 

Naturally,  therefore,  what  rights  over  land  they 

may  have  had  were  mainly  rights  of  occupation  and 

f^raziuL'  in  certain    districts   for  their  herds.     Their 

agriculture  was  secondary,  and  consisted  of  the  right 

to  plough  up  such  portions  of  the  waste  or  common 

pasture  as  year  l)y  year  might  be  required  for  their 

com    crop.     All  that  need  be  said  at  this  moment 

about  their  agriculture  is  that  it  was  an  open  field 

husbandry,  the  result  of  the  co-ploughing  of  a  common 

plough-team  normally  of  8  oxen,  the  joint  contribution 

of  several  tribesmen. 

The  Returning  to  the  gwely,  we  find  that  when  a  child 

rei.c  ive       ^^'^s  bom  iuto  it,  whether  boy  or  girl,  it  was  formally 

or^catue      acknowledged  by  the  kindred.     It  remained  '  at  the 

'sThe^'""    father's  platter  '  to  a  certain  age  (generally  14),  and 

chief  for     then  the  father  ceased  to  be  responsible.     The  boy 

mainte-      at  14  bccame  the  'man  and  kin  '  of  the  chieftain  of 

°*"''^-        the  family  group,  or  it  might  be  of  the  higher  kindred 


Tlie  Gwely  or  Family  Group.  23 

embracing  several  of  the  gwelj^s.     From  that  moment  The 

the  boy  obtained  by  '  kin  and  descent '  a  tribesman's  SbesLum 

right    of  maintenance.     That  is  to  say,  he  received  gn?on^the 

from  the  cliieftain  his  da,  probably  in  the  form  of  an  chief,  not 

.        .  .  ...  on  his 

allotment  of  cattle,  and  with  it  the  right  to  join  m  the  father, 
co-ploughing  of  the  waste.  He  became  thus  a  tribes- 
man on  his  own  hook,  apart  from  his  father.  So 
that  the  unit  of  society  was  not  simply  the  family  in 
the  modern  sense  of  a  parent  and  his  children,  but  the 
wider  kindred  of  the  gwely  or  the  group  of  related 
gwelys  headed  by  the  chieftain  who  provided 
the  da. 

II.    THE    CONSTITUTION    AND   WORKING   OF   THE 

GWELY. 

Now,  as  the  gwely  was  the  unit  of  land-occupation, 
it  is  worth  while  to  try  to  realise  a  little  further  what 
it  was  and  how  it  worked. 

Viewed  in  its  simplest,  and  perhaps  original  form. 


^  Prof.  Ehys  informs  me  that  rights  the  '  fosterage  of  youths ' 

da  in  Carnarvonshire  local  dialect  &c.  See  Tribal  System  in  Wales, 

still  means  '  cattle,'  while  in  other  p.  169. 

parts  of  Wales  it  has  the  wider  That  the  chieftain  who  gives 

meaning  of  '  goods.'  the  da  was  the  '  chief  of  kindred  ' 

The    allotment    of   cattle   in-  and  not  a  mere  territorial  lord  is 

volved  grazing  rights,  and  often  shown  by  the  fact  that  when  a 

separate  homesteads.  Accordingly  \  stranger  family  have  lived  in  the 

in   the  Denbigh  Extent  we  find  land    till    they    have    formed    a 

that  so  and  so  '  habet   domum '  kindred   by    intermarriage    with 

or  '  non  habet  domum.'  Cymraes,  all  the  members  of  the 

This    dependence    for    main-  family  become  '  man  and  kin  '  to 

tenance    of    the    boy    upon    the  the  chief  of   kindred  of  the  new 

higher  chieftain  is  indirectly  con-  ^  kindred.   Tribal Systemin  Wales, 

firmed    by    the    Extents,    which  \  p.  132. 

mention    among:    the   chieftain's  i 
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it  was  a  family  group  of  four  crenerations,  the  landed 
ritrhts  of  whioli  were  vested  in  tlie  sxreat-grandfather 
as  its  chieftain. 

The  tribesmen,  his  descendants,  had  only  rights 
of  maintenance.  Hy  right  of  '  kin  and  descent ' 
they  had  received  their  d(i  from  the  chieftain.  The 
flocks  and  herds  of  the  chieftain  were  the  common 
stock  out  of  which  the  da  had  been  given,  and  there 
is  reason  to  believe  that  under  earUer  custom,  on  the 
death  of  a  tribesman,  his  da  went  back  into  the 
common  stock  of  the  chieftain. 

At  the  date  of  the  codes  it  did  so  when  the 
tribesman  died  without  issue.  But  in  the  codes  a 
pecuUum  of  private  property  of  which  the  da  was  the 
kernel  is  recognised  and  allowed  to  descend  to  a 
tribesman's  children  instead  of  falling  into  the 
common  stock. 

When  the  great-grandfather  died,  the  chieftain- 
ship, with  the  landed  rights  and  the  herds,  was 
divided  between  his  sons,  who  as  brothers  thus 
became  chiefs  of  sub-gwelys.  But  the  original 
gwely  did  not  then  break  up,  because  there  would 
be  a  right  of  division  per  capita  when  the  brothers 
were  dead  between  first  cousins,  and  when  the  first 
cousins  were  dead  between  second  cousins. 

The  division  between  brothers  was  probably 
originally  made  only  between  those  sons  of  the 
parent  who  were  living  at  his  death.  Like  the  sons 
of  the  surviving  brothers,  the  sons  of  a  deceased 
brother  must  be  content  with  their  da  till  all  the 
brothers  were  dead,  and  in  the  division  between 
first  cousins  they  would  take  their  share  per  capita 
along  with  the  rest. 
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But  at  the  time  of  the  codes,  by  what  Continental 
examples  lead  us  to  regard  as  an  innovation,  the 
orphaned  nephews  were  allowed  in  the  division  to 
succeed  at  once,  side  by  side  with  their  uncles,  to 
the  share  and  position  which  their  father  would  have 
taken  had  he  survived. 

Even  after  this  innovation,  if  a  brother  had  died  The  rights 
without  issite,  his  brothers  as  brothers  did  not  at  pertyofa 
once  succeed  as  co-heirs.  The  share  fell  into  the  dying^^'^ 
common  stock  till  a  division,  and  then  went  to  all  y^^^^^* 

'  ^  issue  fall 

the   co-inheritors   pe7'  capita,   so  that  cousins,    and  into  the 

.  -  -,  .  1        1     •         1  common 

It  might   be  even  second  cousins,  took  their  shares  stock, 
in  it. 

The  introduction  of  succession  by  representa- 
tion to  a  deceased  father's  property  and  privilege 
was,  as  we  shall  see  in  Continental  cases,  a  step 
taken  in  the  direction  of  individual  ownership. 
It  complicated  the  matter  of  the  division  or  devolu- 
tion of  the  chieftainship  in  the  gwely,  but  it  is  a 
point  of  interest  in  connection  with  the  Continental 
evidence. 

A  clear  understanding  of  the  constitution  and 
working  of  the  gwely,  as  a  typical  family  group, 
is  so  important  to  this  inquiry  that  it  is  worth 
while  to  place  before  the  reader  the  passages  in 
codes  upon  which,  taken  together  with  the  surveys, 
the  foregoing  description  of  it  rests. 

The  following  is  the  clause  in  the    Venedotian  clauses  in 
Code   describing    what    took   place   in   the    gwely,  dotian 
under   the    heading    '  The     Law    of    Brothers    for  ^°^®" 
Land  : ' 

Thus,  brothers  are  to  share  land  between  them  :  four  erws  to 
every  tydclyn   [homestead].     Bleddyn,  son  of  Cynvyn,  altered  it 
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to  twelve  orw8  to  the  ticholwr,  ftiul  eiVht  to  the  aillt,  and  four  to 
the  ^OilaooR  ;  yot,  nevertheless,  it  is  most  usual  that  four  cms  he 
in  the  tvildyn.  .  .  . 

If  there  be  no  buiKlinf;s  on  the  land,  tlie  youn«^cst  son  is  to 
divide  all  the  patrimony  (trew  y  tat),  and  the  eldest  is  to  choose, 
and  each  in  seniority'  choose  unto  the  joungest. 

If  there  be  buildinfrs  the  youngest  brother  but  one  is  to  divide 
the  tyddyns,  for  in  that  case  ho  is  the  meter  ;  and  the  youngest  to 
have  his  choice  of  the  tyddyns ;  and  after  that  he  is  to  divide  all 
the  patrimony ;  and  by  seniority  they  are  to  choose  unto  the 
youngest ;  and  that  division  is  to  continue  during  the  lives  of  tlie 
brothers. 

And  after  the  brothers  are  dead,  the  first  cousins  are  to 
equalise  if  they  will  it ;  and  thus  they  are  to  do  :  the  heir  of  the 
youngest  brother  is  to  equalise,  and  the  heir  of  the  eldest  brother 
is  to  choose,  and  so  by  seniority  unto  the  youngest ;  and  that 
distribution  is  to  continue  between  them  during  their  lives. 

And  if  second  cousins  should  dislike  the  distribution  which 
took  place  between  their  parents,  they  also  may  co-equate  in  the 
same  manner  as  the  first  cousins  ;  and  after  that  division  no  one 
is  either  to  distribute  or  to  co-equate.  Tir  gwelyauc  is  to  be 
treated  as  we  have  above  stated.^ 


Clauses 
in  the 
Dinietian 

r  \o. 


In  the  Dimetian  Code  the  same  rules  of  division 
are  stated  as  follows  : 

When  brothers  share  their  patrimony  (tref-eu-tat)  between 
them,  the  youngest  is  to  have  the  principal  tyddyn,  and  all  the 
buildings  of  his  father,  and  eight  erws  of  land,  his  boiler,  his  fuel 
hatchet,  and  his  coulter,  because  a  father  cannot  give  those  three 
to  any  but  the  youngest  son,  and  though  they  should  be  pledged 
they  never  become  forfeited.  Then  let  every  brother  take  a 
homestead  (eissydyn)  with  eight  erws  of  land,  and  the  youngest 
son  is  to  share,  and  they  are  to  choose  in  succession  from  the 
eldest  to  the  youngest. 

Three  times  shall  the  same  patrimony  be  shared  between 
three  grades  of  a  kindred,  first  between  brothers,  the  second  time 
between  cousins,  the  third  time  between  second  cousins,  after 
that  there  is  no  propriate  share  of  land.^ 


'  i.  pp.  167-169  (V.C.  II.  xii.). 


p.  543  (D.C.  II.  xxii.). 
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After  there  shall  have  been  a  sharing  of  land  acquiesced  in 
by  co-inheritors,  no  one  of  them  has  a  claim  on  the  share  of 
the  other,  he  having  issue,  except  for  a  sub-share  wlien  the  time 
for  that  shall  arrive.  Yet  whosoever  shall  not  have  any  issue 
of  his  body,  his  co -inheritors,  laithin  the  three  degrees  of  kin 
from  the  stock,  are  to  be  his  heirs.^ 

Only  by  adhering  very  closely  to  these  texts 
can  the  gwely  be  understood.  They  seem  at  first 
sight  to  refer  to  the  tyddyns  or  homesteads,  but, 
as  we  have  seen,  the  landed  rights  of  grazing  in 
the  villatas  in  which  the  gwelys  were  located  were 
included  also. 

It  would  obviously  be  a  fair  critical  question  to  How  the 
ask,  what  happened  when  the  second  cousins  at  last  ^vorkeT^ 
broke  up  the  gwely  of  their  grandfather  and  divided  ^^^J^j^g 
the  land,  or  let  us  say  the  homesteads  and  the  tribal 
rights  of  grazing  on  the  land,  for  the  last  time  equally 
per  capita  ?     There  might  be  twenty  or  thirty  of  such 
second  cousins.     Did  the  original  gwely  split  up  into 
twenty  or  thirty  new  gwelys  ?     Let  us  try  to  realise 
what  happened  by  carefully  following  the  text,  in  the 
light  of  the  Denbigh  Survey. 

Let  us  take  a  hypothetical  case  in  which  the 
gwely  of  X  is  described  by  the  surveyor  as  holding 
an  undivided  share  of  the  rights  of  pasture,  &c.,  in  a 
particular  villata  or  in  several  villatre ;  and  assume 
that,  according  to  the  record,  the  internal  divisions 
of  the  gwely  followed  the  family  division  of  the 
descendants  of  X,  as  in  the  following  table.  Then, 
applying  the  rules  of  the  clauses  as  to  tir  gwely auc^ 
let  us  see  how  it  would  work  out  in  the  hypothetical 
case  stated. 


^  p.  549,  s.  19  (D.C.  II.  xxiii.). 
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X,  Great-Orftjidfntlier  deceased 


Son  A 

1 

r. 

SonB 
1 
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aJ 
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B* 
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1 
B** 
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G.  Grandson      j 
A"            A"* 
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1 
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1            1 
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Now  let  us  suppose  tliat  X  (^ the  great-grandfather, 
from  whom  the  gwely  is  called  tlie  gwely  of  X)  is 
dead.  While  his  sons  A  and  B  are  alive  they  share 
equally  in  the  grazing  and  other  rights.  When  A  is 
dead  and  so  long  as  B  is  alive  no  change  is  made 
except  that  A's  two  sons  share  equally  their  father's 
right  to  which,  in  the  phrase  of  the  codes,  they  have 
'  ascended.'  B  at  length  dies.  There  are  five  grand- 
sons, first  cousins,  who  have  a  right  to  share  in  the 
rights  of  the  gwely  of  X  per  capita.  There  is  now 
therefore  a  rearrangement  after  which  A's  sons  share 
and  hold  jointly  only  2--jths,  while  B's  three  sons 
liold  jointly  3-5ths.  Equality  per  capita  among 
grandsons  has  now  been  effected.  But  the  gwely 
goes  on.  It  cannot  be  broken  up  because  in  another 
generation  the  great-grandsons  may  require  a  fresh 
division. 

Next  let  us  see  what  happens  when  all  the  grand- 
sons are  dead  and  the  final  division  p)eT  capita  takes 
place.  There  are  nine  great-grandsons.  Is  the 
gwely  of  X  now  to  he  divided  into  nine  new  gwelys  ? 
Certainly  not.  The  grandsons  of  A  are  entitled  to 
3-9ths  only,  and  this  they  divide  per  capita^  being 
first  cousins ;  one  family  takes  l-3rd  and  the  other 
2-3rds.  The  portion  which  has  fallen  to  them  of 
famil}'  rights  in  the  gw^ely  of  X  has  become  a  separate 
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gwely,  called  either  the  gwely  of  A  or,  as  we  some- 
times find  in  the  Denbigh  Survey,  the  '  gwely  of  the 
grandsons  of  A  ' — '  gy'dy  weiryon  A'  The  other  por- 
tion has  become  either  the  gwely  of  B  or  the  gwely 
of  the  grandsons  of  B — 'gicely  weiryon  B.' 

The  grandsons  of  B,  being  first  cousins,  have  of 
course  redivided  their  6-9 ths  equally  per  capita^  and 
the  internal  rights  of  the  gwely  of  the  grandsons  of 
B  are 

B*'*  two  children  have  fths. 

B^'*  three  children  have  fths.  \  of  fths. 

B*^'*  one  son  has  |th. 

They  cannot  break  up  the  gwely  of  '  the  grand- 
sons of  B  '  because  they  are  not  second  cousins.  But 
when  all  of  them  are  dead,  their  children  will  be 
second  cousins  and  may  do  so,  and  then  three  new 
gwelys  will  be  formed  in  the  same  way  as  above,  and 
so  on  for  ever.  The  process  is  continuous  and 
always  within  the  same  rules  of  '  tir  gwely auc' 

This  seems  to  be  the  state  of  things  as  regards 
succession  within  the  gwely  resulting  from  the  rules 
laid  down  in  the  Codes  and  found  at  work  by  the 
surveyors  of  the  Lordship  of  the  Honour  of  Denbigh. 
But  we  must  remember  that,  apart  from  these  rights 
of  succession,  each  tribesman  on  becoming  a  tribes- 
man had  been  the  recipient  of  his  da^  and  so  had  had 
cattle  of  his  own  all  alono-  in  the  common  herd. 

Finally,  the  position  of  females  in  the  gwely  should  The  rights 
not   pass  without  recognition.     They  are  not  men-  ^JthT^^^^ 
tioned  in  the  statements  of  landed  rights  because,  sweiy. 
provision  having  been  made  for  their  maintenance 
independently  of  their  father,  they  were  assumed, 
whilst  claiming  their  '  gwaddol '  or  portion,  to  take 
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this  with  thc'in,  on  inarriauc,  out  of  the  <i[\V('lv.  Tlu'V 
ouL'ht  to  be  married  into  another  gwely,  witliin 
whirh  their  sons  in  due  course  would  receive 
inheritance  and  hmded  riirhts  by  paternity.  Only 
on  failure  of  this  could  their  sons  claim  landed  rights 
by  maternity  in  their  mother's  original  gwely. ^ 

III.  Tin:  LiAHiLiTV  OF  Till-:  widp:r  kindred  for 

GALANAS  IX    CA.Sl-:    OF    HOMICIDE. 

Such  being  the  gwel//,  we  pass  on  to   the  wider 

kiiidred,  embracing  the  descendants  of  seven  (and 

for  some  purposes  nine)  generations  from  a  common 

ancestor. 

The  We  fmd  from  the  Cymric  Codes  that  the  members 

in^Heu^of    ^^  ^^^^  wider  kindred  had  common  responsibilities  in 

biotxi  feud  case   of  a  homicide  causinir  a  blood  feud  between 

between  ^  ..... 

kintireds     kiiidrcds.     A  murder  ivithin  this  wider  kindred  was 

cide.  but     regarded  as  a  family  matter.     The  murderer  w^as  too 

within  the  ^^^^  ^^  blood  to  be  slaiu.     ]^o  atonement  could  be 

kindred,      made  for  so  unnatural  a  crime.     There  was  no  blood 

fine  or  '  galanas  '  within  the  kindred.     The  murderer 

must  be  exiled.     But  a  murder  of  a  member  of  one 

kindred  by  the  member  of  another,  inasmuch  as,  if 

unatoned   for,  it    would  under  tribal   custom   have 

produced  a  blood   feud  between  the  two  kindreds, 

was  the  proper  subject  for  the  substituted  payment 

of  the  blood  fine  or  '  galanas.'     The  galanas  was  thus 

a  payment  from  one  kindred  to  another  in  lieu  of  the 

blood  feud.     But  its  amount  was  divided  in  payment 

on   one    side  and   in  distribution   on   the    other,  in 


'  i.  90  (V.C.  II.  i.)  and  545  (D.C.  II.  xxiii.). 
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Yarying  proportion  according  to  nearness  of  relation- 
ship to  the  murderer  or  the  murdered  person  as  the 
case  might  be.  And  in  these  payments  and  receipts 
all  the  individual  tribesmen  within  the  kindred  who 
had  received  their  da  must  take  their  share  if  needful. 

The  question  who  had  to  pay  and  who  had  to  Payment 
receive  was  moreover  complicated    further   by  the  cdpt^by 
fact  that  it  involved  maternal  relations    as  well  as  ^g^^Tn'^^ 
paternal  relations.     It  has  been  very  properly  pointed  ^^  by 
out   that,   however  it  might   be    as    regards  money  relations, 
payments,  it  is  difficult  to  conceive  how  the  liability 
of  maternal  relations  could  be  worked  in  the  case  of 
actual  blood  feud  and  fighting.     A  man  might  have 
to  fight  for  his  maternal  relations  against  his  paternal 
relations,  or  the  reverse.     In  such  a  case  what  must 
he  do  ?     How  should  he  act  ?     He  might  be  in  an 
impossible  position. 

Light  upon  this  point  and  others  may  be  obtained, 
perhaps,  when  the  evidence  of  '  Beowulf '  is  analysed. 
This  evidence  will  show  that  a  man  may  have  good 
cause  under  tribal  custom  not  to  join  in  some  feuds. 
And  further  it  will  remind  us  that  feuds  often  arose 
in  contravention  of  tribal  usage,  breaking  the  peace 
which  in  theory  the  link  of  marriage  ought  to  have 
secured. 

In  the  meantime  it  would  seem  possible  that  the 
custom  of  a  tribe  might,  for  anything  we  know,  forbid 
marriage  tvithin  the  near  relationships  of  the  gwely, 
and  beyond  the  limits  of  the  wider  kindred.  In  such 
a  case,  paternal  and  maternal  relations  might  all  be 
within  the  kindred,  so  that  properly  speaking  a 
quarrel  between  them  could  not  become  the  subject 
of  a  feud. 


k-^v 


tiu'  wife 
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In  such  matters  it  is  obvious  that  a  good  deal 
must  depend  upon  the  view  taken  of  marriaire  itself 
at  the  particular  staire  of  evolution  in  which  the 
?■  '•  -  society  niiu^ht  be.  And  it  may  as  well  be  said  at 
once  that  we  should  be  ({uite  wrong  were  we  to 
regard  marriage  from  the  Roman  point  of  view,  i.e.  as 
a  transfer  of  the  woman  out  of  the  potestas  of  her 
parents  into  the  potestas  of  the  husband.  The  Cymric 
example,  to  begin  with,  was  quite  different.  The 
marriaire  of  sisters  to  tribesmen  from  whom  their 
sons  could  inherit  tribal  rights  was  a  dut}^  cast  upon 
the  kinsmen  of  the  gwely.^  It  was  thus  an  arrange- 
ment between  two  gwelys — a  link  between  them — 
but  no  transfer.  If  a  wife  were  slam,  her  galanas  or 
death  fine  did  not  go  to  the  husband  and  his  family ; 
it  went  to  her  kindred.^  If  a  wife  should  commit 
murder,  it  was  the  wife's  family  and  not  the  husband's 
on  which  rested  the  payment  of  galanas  for  her 
crime."  If  the  husband  were  killed  the  wife  took  one 
third  of  the  saraad  or  fine  for  insult  and  wounding,  but 
she  took  no  part  of  the  galanas  of  her  husband.* 

These  points  are  in  a  sense  unexpected.     They 
belong  to  a  stage  of  social  life  as  far  removed  from 


^  If  the  sister  was  married  to  i   The  first  is  for  homicide,'  i.  p.  463. 

an   alltud   and   her  son   killed  a  j   But  for  accessories  to  murder  she 

person,  §  of  the  galanas  fell  on  the  |   and  her  husband  pay  her  camlwrw 

mother's  kindred  (V.C.  II.  xxxi.),  \   and  dirwy  (V.C.  II.  i.) ;  and  she 

but  there  was  no  liability  beyond  \   can  claim  spearjpenny  (V.C.  II.  i. ; 

the  gwely  or  second  cousins  (W.L.  G.C.  II.  viii.). 

XIV.  xxi.).  1  V.C.  III.  i. ;  D.C.  II.  i. ;  D.C. 

^  'The  galanas  of  every  female  \   II.  xviii. ;    G.C.  II.  xxix. ;   W.L. 

shall   always  be  to  the  kindred,'  XIV.  xxxiv.     On  separation  hus- 

i.  p.  241  (V.C.  III.  iii.).  band  and  wife  divided  the  cattle 

^  '  Three  cases  wherein  a  wife  and  most  other  things  equally, 

is  to  answer  without  her  husband.  ' 
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Eoman  rules,  or  modern  ones,  as  they  are  from 
the  stage  in  which  a  wife  was  either  purchased  out- 
right or  stolen.  And  yet  we  shall  find  them  in 
principle  more  or  less  clearly  repeated  in  the  varying 
customs  of  some  of  the  tribes  whose  laws  we  are 
about  to  examine. 

IV.    THE    FISCAL    UNIT    FOR   THE    PURPOSE   OF 
FOOD-RENTS   TO   THE    CHIEFTAINS. 

The  structure  of  tribal  society  in  Wales  is   one  The  geo- 
thing.     The  practical  working  of  its  rules  is  another.  ^^{^  Iq^ 
Until  we  can  to  some  extent  realise  its  methods  and  ^^^^  ^'^"*^' 
see  how  its  results  could  be  worked  out  in  everyday 
life,  it  must  remain  to  some  extent  vague  and  mys- 
terious.    The  nearer  we  get  to  its  core,  the  greater 
its  value  as  an  instrument  in  further  research. 

We  cannot,  therefore,  afford  to  disregard  any 
hints  that  the  Codes  and  surveys  may  give  us, 
attention  to  which  would  help  us  to  realise  its  methods 
or  ways  of  working. 

The  Denbigh  Extent,  as  already  said,  enables  us  Districts 
to  realise  that,  on  the  Enghsh  conquest,  the  lordship  ^iJl^L. 
of  Denbigh  was  divided  into  grazing  districts  which 
had  become  the  units  of  tribal  food-rents,  and  which 
were  adopted  for  purposes  of  future  taxation.  These 
districts  were  called  by  the  scribes  villatce,  and  were 
occupied  by  gwelys  of  tribesmen  and  sometimes  also 
by  gwelys  of  non-tribesmen.  Their  homesteads  or 
huts  were  occupied  in  severalty.  Their  grazino- 
rights  were  undivided  common  rights,  and  within 
each  gwely  the  rights  of  families  and  individuals 
were  also  undivided  common  rights. 

Further,  the  Denbigh  Extent  shows  how  easy  it 
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w:ts  to  shift  the  whole  body  of  tribesmen  of  this  or 
that  gwely,  with  its  herds,  from  one  district  to  another, 
according  to  convenience  or  the  needs  of  population, 
without  distur])ing  the  complex  rights  within  the 
*rwelv.  Tlie  families  and  individuals  carried  their 
rights,  inter  si\  with  tliem  wherever  they  and  their 
herds  might  go,  and  were  liable  to  pay  the  dues 
required  from  wliatever  villata  for  the  time  being 
might  be  occupied  by  them. 

Even  the  homesteads  of  the  tribesmen  seem  to 
have  been  temporary,  in  the  light  of  the  descrip- 
tion given  by  Giraldus  Cambrensis.  They  could 
carry  their  hearth-stones  with  them  wherever  they 
went,  so  that  the  result  seems  to  be  that  the  groups 
of  kindreds  could  always  have  been  easily  shifted 
about,  as  they  were  in  fact  after  the  English  con- 
quest, from  one  district  or  '  villata '  to  another. 
The  geographical  divisions  thus  became  the  per- 
manent fiscal  units  in  tribal  arrangements.  Both 
in  the  surveys  and  in  the  Codes  we  find  the 
.  villata  or  district,  and  not  the  family  group,  the  fixed 
unit  for  tribal  food-rents  to  the  chieftain,  and  for 
taxation  after  the  English  conquest. 
The  The  survevs  so  far  a^^ree  with  the  Codes.     The 

*  tref '  or  .  "  ^ 

'  maenoi '  vUlata  of  the  surveys  was  the  taxable  unit,  and  in 
^^unc^  ^  some  cases  still  paid  the  tunc  pound  (or  205.)  in  lieu 
pound.'  Qf  |.j^g  chieftain's  food-rents.  In  other  cases  escheats 
and  other  causes  had  varied  the  amount.  In  the 
Codes  of  South  Wales  the  unit  for  the  tunc  pound 
was  the  tref,  and  in  the  Venedotian  Code  of  North 
Wales  the  maenoi  of  four  trefs. 

Now,  as  in  the   surveys   the   family   groups    or 
gwelys   were   located   so    as   to   occupy    sometimes 
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several  villata3,  and  sometimes  undivided  shares  in 
villat£e  along  with  others,  so,  if  we  may  take  the 
villata  of  the  surveys  as  equivalent  to  the  tref  or 
maenol  of  the  Codes,  we  must  expect  to  find  that  the 
kindreds  of  tribesmen  at  the  period  of  the  Codes 
were  scattered  in  the  same  way  over  the  trefs  and 
maenols.  And,  as  the  maenol  was  a  group  of  trefs, 
the  tref  is  the  unit  of  tribal  occupation  as  to  which 
a  clear  understanding  is  most  necessary.  In  this, 
however,  we  may  be,  after  all,  only  partly  successful. 

The  word  tref,  though  generally  used  for  a  home- 
stead or  hamlet,  seems  from  its  other  meanings  to 
involve  the  idea  of  a  group. 

There  were  cases  in  which  a  disputed  matter  of 
fact  had  to  be  established  upon  the  evidence  of  men  The  tref 
of  the  gorvotref  i.e.  by  men  of  the  groups  outside  the  'randhs.' 
tref  in  which  the  question  in  dispute  arose. ^   And  this 
gorvotref  wsis  not  merely  the  next  adjoining  tref  or 
trefs,  but  it  consisted  of  those  randirs  or  divisions  of 
neighbouring  trefs  of  uchelwrs,  or  tribesmen,  whose 
boundaries  touched  the  tref  in  which  the  disputed 
facts  arose.     Neighbouring  randirs  of  taeog  trefs,  i.e. 
the  trefs  of  non-tribesmen,  were  excluded,  presumably 
because  the  testimony  of  taeogs  in  matters  relating 
to  tribesmen  was  not  relied  on.     But  this  compound 
of  the  word  tref  implies  that  its  general  sense  was  a 
group  of  homesteads.     That,  in  general,   trefs   had 
defined  boundaries,  is  clear  from  the  fact  that  it  was 
an  offence  to  break  them,  and  this  applied  also  to  the 
randirs  or  divisions  of  the  tref.- 


^  ii.  pp.  281-2  (W.L.  IX.  xxviii.),  740  (W.L.  XIV.  xlvii.) 
2  i.  p.  765  (G.C.  II.  xxxii.)  ;  ii.  p.  269  (W.L.  IX.  xxiv.). 
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Not 
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Speakin^^  tlien,  of  the  irroiip  generally  known  as 
a  tref,  we  must  regard  it,  not  only  as  a  taxable 
area,  but  also  as  the  natural  group  known  every- 
where as  a  trefcjordd,  i.e.  the  natural  group  of  the 
homesteads  of  relatives  or  neighbours  acting  together 
as  a  single  connnunity  as  regards  their  cattle  and 
their  ploughing. 

The  typical  lawful  trefyordd  is  thus  described  : — 

This  is  the  complement  of  a  lawful  trefgordd  :  nine  houses 
and  one  plougli  and  one  oven  (odyn)  and  one  churn  {gordd)  and 
one  cat  and  one  cock  and  one  bull  and  one  herdsman.^ 

There  is  another  passage  which  mentions  the 
nine  buildings  in  the  tref. 

These  persons  do  not  forfeit  life  .  .  . 

The  necessitous  for  the  theft  of  food  after  he  has  traversed 
three  trevs,  and  nine  houses  in  each  trev,  without  obtaining  a  gift 
though  asked  for.- 

So,  in  case  of  fire  from  negligence  in  a  tref,  the 
liolder  of  the  house  in  which  it  arose  was  to  pay  for 
the  damage  to  the  next  houses  on  each  side  if  they 
took  fire.'^  And  again  no  indemnity  was  to  be  paid 
to  the  owners  in  a  trefgordd  for  damages  from  the 
fire  of  a  smithy  if  covered  with  shingles  or  tiles  or 
sods,  nor  from  the  fire  of  a  bath,  provided  alw^ays  that 
the  smithy  and  the  bath  were  at  least  seven  fathoms 
from  the  other  houses  in  the  trefgordd.^ 

The  description  above  quoted  of  the  normal 
trefgordd  suggests  that  the  herd  under  the  one 
herdsman  did  not  belong  to  one  person  or  home- 
stead, but  to  many;  and  so  far  it  seems  to  be 
consistent   with    the    surveys    which   represent   the 

•  ii.  p.  693  (W.L.  XIV.  xxxiii.).    ^  j^  pp^  259  (V.C.  III.  iii.),  447 
2  ii.  p.  531  (W.L.  XIII.  ii.).    (D.C.  II.  viii.). 
-  i.  p.  415  (D.C.  II.  ii.). 
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villato3  as  occupied  by  the  cattle  of  several  family 
groups  who  had  grazing  rights  therein. 

And  this,  too,  accords  with  what  the  Denbigh 
Extent  tells  us  of  the  individual  tribesmen,  viz. 
that  only  some  of  them  had  homesteads.  So-and-so 
'  habet  domum '  or  '  non  habet  domum.'  ^  The  young- 
tribesman  with  his  da  thus  may  have  joined  in  a 
common  homestead  with  some  one  else — probably 
with  his  parents  or  near  relatives. 

Distinguishing,  then,  the  tref  as  a  taxable  area 
from  the  trefo'ordd,  and  still  confinino-  attention  to 
the  trefgordd  as  a  cluster  of  homesteads  united  for 
the  practical  purpose  of  occupation,  let  us  recur  to 
the  things  which  bound  the  trefgordd  into  one  group, 
viz.  the  one  plough,  the  one  oven,  the  one  churn,  the 
one  bull,  and  the  one  herdsman. 

Here  are  the  two  elements  combined  of  pastoral 
and  agricultural  co-operation,  and  the  trefgordd  is 
the  local  and  physical  unit  of  this  co-operation. 

Taking  first  the  pastoral  element,  the  trefgordd  The  unit 
was  a  working  unit  of  co-operative  dairy-farming,  operative 
The  cattle  of  several  households  or  individuals  were  f^^^i^^ 
put  together  in  a  common  herd  with  a  common  bull 
and  under  the  care  of  a  common  herdsman  (bugeil)  The 
and  his  dog.     It  may  be  regarded  as  a  group  of  the  herdsman 
homesteads  of  the  persons  in  charge  of  such  a  herd,  ^^^  ^^^ 
and  the  tribesmen  of  a  gwely  may  have  cattle  in  the 
herds  of  more  than  one  trefgordd. 

Three  things  were  '  ornamental '  to  a  trefgordd, 
'  a  book,  a  teacher  versed  in  song,  and  a  smith  (gov) 
in  his  smithy ; '   but  a  trefgordd  herdsman  was  an 

^  Tribal  System  in  Wales,  App.  p.  59,  &c. 
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Mndispensable' of  tlie  houlrev,^  and,  wlien  engaged 
witli  lii.s  herd  in  summer  on  the  mountain,  his  '  three 
'  indispensables  '  were  *  a  bothy,  liis  herdsman's  dog, 
and  a  knife ; '  and  the  three  indispensables  of  liis 
botliy  were  a  roof-tree,  roof-supporting  forks,  and 
wattHng,  and  he  was  at  liberty  to  cut  them  in  any  wild 
wood  he  pleased." 

So  far,  then,  as  tlie  pastoral  element  was  concerned, 
the  trefgordd  was  occupied  by  a  little  group  of  tribes- 
men engaged  in  dairy-farming  having  charge  of  cattle 
in  a  common  herd,  with  a  common  bull,  and  under 
the  care  of  a  common  herdsman  and  his  dog. 
The  herd  Custom,  grown  out  of  traditional  experience  of 

what  a  single  herdsman  and  his  dog  could  manage, 
had  determined,  it  seems,  the  size  of  the  normal  herd. 
Thus  in  the  Gwentian  Code  ^  we  are  told  that  '  a 
legal  herd  of  cattle  is  24  kine.'  And  custom  tena- 
ciously adhered  to  tribal  rules  in  such  matters. 

Thus  in  the  Denbigh  Extent  it  is  mentioned  that 
the  whole  villata  of  Arquedelok  was  in  manu  domini 
by  reason  of  escheats  and  exchanges,  and  that  a 
portion  of  it  was  let  cid  jirmam  to  nine  firmarii,  each 
of  whom  held  for  a  term  of  years  31  acres,  with  one 
bull  and  24  cows,  paying  per  annum  735.  4c?.,  and  ren- 
dering to  the  lord  at  the  end  of  his  term  the  said 
bull  and  cows  or  their  price,  together  with  the  land 
and  a  house  built  thereon.'^  Here,  even  in  a  case  in 
which  Henry  de  Lacy  was  introducing  into  Wales 
holdings  and  herds  in  severalty,  and  very  possibly 
introducing  English  tenants,  he  adhered  to  the  Welsh 

1  The  principal  tref  as  cor-  ^  jj  p^  553  (^  l,  xIII.  ii.). 

trastedwith  siunmer  bothy  on  the  ^  i.  p.  795  (G.C.  II.  xl.). 

mountains.  ^  Fol.  280. 
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tribal  rule  of  the  one  bull  and  24  cows  to  the  herd. 
So  also  m  the  survey  of  St.  David's,  under  the  head 
Glaston  in  Breconshire,  the  number  24  of  (jrossa 
animalia  is  spoken  of  as  the  usual  number  ah  antiqua 
consuetudine,  and  in  the  arrangement  of  common 
pasture  one  great  animal  is  said  to  count  as  equal  to 
twelve  sheep. 

The  normal  herd  of  the  trefgordd  was  then  24 
cows,  or  their  equivalent  in  bullocks  and  sheep. 

During  the  summer  months  the  herdsman  living 
out  on  the  mountains  was  responsible  with  his  dog 
for  the  cattle  of  the  trefgordd.  And  his  dog  was 
worth  as  much  as  a  cow  or  an  ox,  if  it  was  one  that 
'  will  go  before  the  herd  in  the  morning  and  behind 
them  in  the  evening,  and  make  three  turns  round 
them  in  the  night.'  ^ 

Having  no  cattle  of  his  own  in  the  herd,  the  herds- 
man's testimony  as  to  whose  cattle  were  injured,  and 
as  to  whose  cattle  had'  done  the  injury,  was  held, 
when  such  cases  arose,  to  be  sufficient  to  make  the 
owner  responsible,  while  as  regards  injuries  done  by 
the  cattle  of  one  trefgordd  to  those  of  another  there  was 
joint  responsibility.^  There  is  common  sense  in  such 
rules  to  begin  with,  and  then,  having  grown  into  cus- 
tom, they  become  perpetuated  when  custom  is  codified. 

The  trefgordd  possessed  further  a  common  churn. 
This  implies  that  the  milk  of  the  cows  was  thrown  The 
altogether  into  this  one  churn  as  in  Swiss  mountain  churn. 
communes  now.     One  of  the  dues  from  a  taeog  trev, 
i.e.  a  group  of  non-trihesmen,  was  a  cheese  made  from 


'   i.  pp.  283  (V.C.  III.  xiv.),  499  (D.C.  II.  xiv.). 
2  i.  pp.  Ill  (V.C.  II.  iv.),  459  (D.C.  II.  viii.),  745  (G.C.  II.  xxviii.)  ; 
ii.  p.  257  (W.L.  IX.  xviii.). 
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a  day's*  luilkiiiu-  of  all  tlie  cows  in  the  herd.  So  that 
we  note  in  passing  that  tlie  taeog-tref,  i.e.  of  non- 
tribesmen,  also  had  its  herd  and  was  in  fact  a  tref- 
L'ordd.' 

In  wintt-r  the  cattle  came  down  into  the  lowlands 
and  grazed  on  the  pastures  near  the  tyddyns  or 
homesteads  of  the  tref,  and  as  each  of  these  had  its 
corn  and  cattle-yard,-  we  may  conclude  that  each 
owner  penned  in  his  own  cattle  at  night  during  the 
winter  months  or  joined  with  some  other  tribesmen 
who  had  a  homestead  in  doing  so.  The  rules  as  to 
the  divisions  of  the  tyddyns  probably  referred  to  these 
winter  homesteads  so  held  in  quasi-severalty. 

We  need  not  dwell  upon  the  common  oven. 
Every  hamlet  in  Brittany  possesses  its  common  oven 
to  this  day,  often  in  the  middle  of  the  village  green. 
Nor  need  we  more  than  mention  the  common  plough, 
to  the  team  of  which  the  tribesmen  contributed  oxen 
for  the  cyvai'  or  common  ploughing  of  the  portion  of 
the  waste  agreed  upon  for  each  year's  corn  crop. 

The  attempt  to  realise  what  this  practical  unit — 
the  trefgordd — was,  will  not  be  thrown  away  if  it 
should  help  us  to  understand  how  easily  it  lent  itself 
to  the  arrangement  of  the  chieftain's  food-rents  or 
tribute  in  after-times  of  taxation.  Granted  that 
some  such  system  of  trefgordds  or  clusters  of 
trefgordds  pretty  generally  prevailed,  having  grown 
up  as  a  matter  of  convenience  in  a  grazing  com- 
munity, it  is  obvious  how  easily  it  might  become  the 
unit  of  tribute  or  taxation.     Just  as  in  the  Domes- 


'  i.  pp.  201  (V.C.  II.  xxvii.),  535  (D.C.  II.  xix.). 
2  ii.  p.  493  (W.L.  XIII.  ii.). 
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day  Survey  the  number  of  ploughs  affords  sucli  a  unit, 

so  in  a  tribal  community  a  district  might  easily  be 

fiscally   estimated   at  so   many  herds,    or   so   many 

churns,  or  so  many  ploughs.     All  these  would  mean 

so  many  trefgordds.     And  whatever  the  relations  of 

the  trefgordd  to  the  villata  of  the  surveys  might  be, 

and  however  much  or  often  the  actual  residents,  with 

their  herds,  might  be  shifted   from  one  district   to 

another,  the  district,  as  in  the  Denbigh  Extent,  would 

remain  the  permanent  unit  for  payments. 

In  the  early  stages  of  tribal  life,  when  the  chief-  The 

tain  of  the  tribe  moved  from  one  district  to  another  ^nlus 

and  received  his  food-rents  in  the  actual  form  of  '  the  '^^^f^^^- 

After- 
night's  entertainment,'  each  customary  place  of  en-  wards 

campment  in  his  annual  progress  would  become  the  muted 
centre  at  which  the  food-rents  would  be  paid  and  money 
services  rendered  for  as  many  nights'  entertainment  P^yi^ents. 
as  his  accustomed  stay  in  the  place.     In  later  stages, 
when  the  chieftain's  dues  were  commuted  into  money, 
the  '  tunc  pound '  in  lieu  of  food-rents  easily  became, 
as  we  find  it  in  the  surveys,  a  charge  on  the  district 
rather   than   on    the  shiftino'   tribesmen   and    their 
herds. 

And  when  the  power  of  the  chieftain  had  grown  with 
time,  and  instead  of  '  nights'  entertainments'  obtained 
in  the  primitive  way  by  the  actual  movement  of  him- 
self and  his  retinue  from  place  to  place,  the  food-rents 
or  the  tunc  pounds  in  lieu  of  them  were  delivered  at 
his  palace,  he  would  become  the  recipient  of  a 
regular  revenue.  And  out  of  this  revenue  it  would 
become  easy  for  him  to  reward  a  follower  or  endow 
a  church  by  the  transfer  of  so  many  food-rents  or 
tunc  pounds  in  lieu  of  them,  or  the  revenue    from 
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sucli  and  sucli  a  district,  or  of  so  many  of  its  tref- 
^'ordds,  without  disturbin<r  the  internal  working-  of 
the  system  or  tlie  daily  life  of  the  tribesmen  and 
their  herds.  When  Beowulf  returns  to  his  chieftain 
after  his  ex})k)it  and  is  rewarded  by  the  gift  of  a 
palace  and  so  many  '  thousands,'  we  naturally  ask  of 
what,  and  how  it  could  be  done.  We  may  not  be 
able  to  say  off-hand  what  the  unit  was,  but  we 
get  from  the  Welsh  example  some  rough  idea  of  what 
tribal  tribute  and  income  were,  and  how  these  could 
be  readily  feathered  and  transferred. 


V.    THE    METHOD   OP   PAYMENT   OF   GALANAS    BETWEEN 

KINDREDS. 

Postponing  for  a  while  the  consideration  of  the 
position  of  the  various  classes  of  non-tribesmen,  but 
still  keeping  in  view  the  fact  that  in  considerable 
numbers  they  were  practically  sharers  with  the  tribes- 
men in  the  rights  of  grazing  and  occupation  of  land, 
we  are  now  in  the  position  to  realise  to  some  extent 
what  happened  when  a  murder  had  taken  place. 
No  If  it  was  of  some  one  within  the  kindred,  there 

for  murder  "^^'^s,  as  we  have  Said,  no  slaying  of  the  murderer. 
k7ndred^^  Whether  it  were  a  parricide  or  a  fratricide,  or  the 
murder   of  a   near  kinsman,  under  Cymric  custom 
there  was  no  galanas,  nothing  but   execration  and 
ignominious  exile. 
The  blood         But  if  a  tribesman  of  one  kindred  were  killed  by 
therefore    ^  tribesman  of  another  kindred,  then  it  was  a  serious 
g^°g^^         matter  of  blood  feud  between  the  kindreds,  or  of  the 
between     payment   of  the  blood  fine.     The  tribal  conscience 

kindreds.      ^     " 

demanded  vengeance  or  composition. 
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It  sometimes  happened  that  the  murderer  had  fled  The  slayer 
to  a  church  for  safety,  taking  his  cattle  with  him.  church  ^ 
For   the    clergy   or   monks    at  the  place  of  refuge  ^attie^^'^ 
had  a  herd  of  cattle  of  their  own,  and  with  them 
the  murderer's  cattle  were  allowed  to  wander  and 
graze   so   long   as    they   returned    nightly    to    the 
refuge.^ 

There  he  remained  presumably  till  the  kindred  of 
the  murdered   tribesman,  through   negotiation   and 
arrangement  of  the  chiefs  of  the  kindreds,  had  agreed 
to  accept  the  payment  of  the  galanas,  if  it  were  the 
case  of  an  uchelwr  or  full  tribesman,  of  126  cows,  six  cows 
Six  cows,  as  we  shall  see  hereafter,  were  saraad  for  saraad 
the  insult,  and   120    cows  galanas  for  the  murder,  ormsuit. 
The  saraad  was  paid  first — six  cows  or  other  cattle 
to  the  same  value  belonging  to  the  murderer  were 
driven  from  the  herd  in  payment. 

The  murderer's  life  was  then  safe,  and  presumably 
he  might  return  with  his  cattle  to  his  place. 

Within  a  fortnight,  the  tribesmen  of  the  murderer's 
kindred  met  to  apportion  the  payment  of  the  rest. 
They  came  from  trefgordds  far  and  near,  from  the 
territories  sometimes  of  various  higher  territorial 
chieftains  within  whose  districts  they  had  grazing 
rights. 

The  collected  tribesmen  having  apportioned  the  120  cows 
payment,  fortnight  after  fortnight  instalments  must  nfghtiy 
be  paid  till  the  whole  number  in  value  of  120  cows  J^^enfs  for 

was  completed.^  galanas. 

But  by  whom  was  the  payment  to  be  made  ?^ 


1  i.  p.  141  (V.C.  IT.  X.).  I   see   Venedotian   Code,  i.   p.   223 

2  i.  p.  229  (V.C.  III.  i.).  I   (III.  i.),  &c.  ;  inn^i  Dimetian  Code, 
^  For  the  following  statements  '  i.  p.  407  (II.  i.),  «S:c. 
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The  Forty  cows  must  first  be  found  by  tlie  murderer, 

siAvefs       jjj^  father,  mother,  brothers,  and  sisters  with  liiiu.     They 
(Mniiypay  doubtless  hel])ed  one  another,  but  theoretically,  in 

40  ooire.  ^  ^ 

cue  or  other  of  the  common  herds,  there  must 
have  been  cattle  belonging  to  the  murderer,  his 
father,  mother,  brothers,  and  sisters,  or  how  could 
they  have  paid  their  shares?  There  was  nothing 
unreal  in  this  liability  of  each  to  pay  a  share,  for 
had  the  murderer  been  slain  each  one  of  them  would 
have  received,  instead  of  having  to  pay,  a  share  in 
40  cows. 

The  murderer  himself  had  to  pay  a  third  of  the 

40  cows  if  he  had  them.     His   father  and  mother 

between  them  paid  the  next  third,  and  the  brothers 

and   sisters  the  remaining  third,  the  sisters  paying 

half  what   the  brothers   did.^      The   herds  of  many 

a  trefgordd  must  be  thinned  before   this    could  be 

done. 

The  other         The   remainder   of  the  galanas,    viz.    80    cows, 

^[^g       fell  on   the  kindred,  to  the  seventh  degree  or  fifth 

kindred,     cousins.     The    paternal   relations   had   to   find  two 

thirds  of  it  and  the  maternal  one  third,  and  these 

kindreds  embraced  the  descendants  from  the  oreat- 

grandparents    of  the    great-grandparents    on    both 

sides. 

In  the  first  fortnight  the  kindred  on  the  father's 
side  had  to  find  half  what  was  due  from  them.  In 
the  second  fortnight  they  had  to  find  the  other  half. 


'  Sisters  paid  for  their  possible      the  sisters  did  not  pay  (V.C.  II.  i.). 
children,   and   if   these    children      That   the   daughter  after   twelve 

were  of  age  they  paid  instead  of  i  was  independent  of  her  father  with 
their  mothers.    After  the  age  at      da  of  her  own,  see  V.C.  II.  xxx. 


which  they  could  not  have  children, 


Payment  of  Galanas.  45 

and  in  the  third  fortnight  the  maternal  kindred  had 
to  find  their  share,  till  so  at  last  the  full  tale  of  the 
120  cows  was  paid.  The  oath  of  peace  from  the 
kindreds  of  the  murdered  man  could  then  be  given, 
and  the  murderer  and  his  kinsmen  be  at  peace. ^ 

But   what   happened  if  the  murderer  could  not  The 
find  the  cattle  for  his  third  of  the  40  cows  which  he  righrof 
and  his  immediate  family  had  to  find  ?     He  had  yet  '  ^^T^^^ , 
a  right,  as  a  member  of  the  greater  kindred,  to  claim 
in  aid  a  '  spear  penny  '  from  all  those  male  kinsmen 
descended  from  a  common  ancestor  on  his  father's 
side  two  steps  further  back,  i.e.  still  more  distantly 
related  to  him  than  those  included  in  the  kindred  to 
the  seventh  degree  who  had  already  paid  their  share. 
Even  if  the  slayer  were  a  woman,  she  had  the  same 
right  of  spear  penny  from  the  men  of  her  kindred  to 
help  her  to  make  her  payment.^ 

So  this  attempt  to  realise  what  was  involved  in  The 
the  payment  of  an  ordinary  case  of  galanas  brings  us  of  the 
back  to  the  recognition  of  the  double  aspect  of  the  kin-  aM^[ndi- 
dred  in  the  structure  of  tribal  society — its  solidarity  7.^^!^fi 
and  joint  responsibility,  on  the  one  hand,  as  against  within  it. 
outsiders,   the  whole  kindred   being   responsible   in 
the   last  resort ;    on  the  other  hand  the  individual 
responsibility  of  its  members,  graduated  according 
to  nearness  of  relationship,  for  the  crimes  of  their 
relative. 

In  Cymric  tribal  society  this  was  made  possible 
by  the  broad  fact  that  both  males  and  females  in  the 
group  of  kindred,  on  both  paternal  and  maternal  sides, 
liable  to  pay,  had  cattle  of  their  own  in  the  common 


i.  p.  229  (V.C.  III.  i.).  ""  i.  p.  103  (V.C.  II.  i.). 
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Each  had 
his  dii  or 
cattle  for 
miiintc- 
nance  and 
&o  could 
contribute 
to  the 
payment. 


herd,  (^atli  having-  received  his  or  her  da  lor  nuiiute- 
iiance  by  ritdit  of  kin  and  descent  from  tlie  common 
ancestor  or  chieftain  of  the  kindred.  The  two  things 
snrely  hang  together.  And  therefore,  if  we  find  in 
the  hiws  of  otlier  tribes  somewhat  similar  niles 
regarding  the  payment  of  wergelds,  it  probably  will  be 
worth  while  to  inquire  further  whether  the  corre- 
sponding structure  of  tribal  society,  or  something 
more  or  less  equivalent  to  it,  may  not  be  present  also. 


The 

galanas 

and  the 
saraad 
distinct 
thinrrs. 


VI.    THE    AMOUNT    OF   THE    CYMRIC    GALANAS. 

In  all  the  Welsh  Codes  the  galanas,  as  already 
mentioned,  is  described  in  a  peculiar  form.  It  is  a 
combination  of  two  items,  viz.  the  saraad,  or  payment 
for  insult,  and  the  galanas  proper. 

Thus  the  galanas  of  the  innate  boneddig,  or  young 
tribesman,  accepted  by  the  kindred  as  a  tribesman  of 
nine  descents  of  Cymric  blood,  is  described  as  '  three 
kine  and  three  score  kine,'  that  of  the  uclielwr  or  hreyr 
as  '  six  kine  and  six  score  kine.' 

The  explanation  of  this  is  obtained  from  the 
following  passage : — 

\Vhat  is  the  galanas  of  the  breyr  without  office  ?  Six  kine 
and  six  score  kine.  The  six  score  kine  is  the  galanas  and  the 
six  kine  is  for  saraad  of  the  corpse.^ 

So  also  in  the  Gwentian  Code  : — 

When  a  married  man  shall  be  murdered  his  saraad  is  first 
paid  and  then  his  galanas,  for  the  wife  has  the  third  of  the  saraad, 
and  she  has  no  part  of  the  galanas.'-^ 


1  ii.  p.  693  (W.L.  XIV.  xxxiv.). 


i.  p.  747  (II.  xxix.). 
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So  also  in  the  Veneclotian  Code  : — 

No  one  is  killed  without  being  first  subjected  to  saraad.  If  a 
man  be  married,  let  a  third  of  the  man's  saraad  be  given  to  his 
wife  and  let  the  two  shares  be  placed  with  the  galanas,  and  after 
that  let  the  galanas  be  divided  into  three  shares  and  let  the  third 
share  go  to  the  lord  as  exacting  third.'^ 

The   reason  why  the    wife   has  a   share   in   the  xhemfe 
saraad  and   not   in   the   galanas   has   already   been  th^sata^d 
explained.     She  suffers  from  the  personal  affront  or  ?^  ^^^  , 

^  ^  ^  ^  husband, 

insult  to  her  slain  husband  and  shares  in  the  saraad.  not  in  the 
But  she  has  no  blood  relationship  with  her  husband, 
and  only  the  husband's  kindred  are  therefore  entitled 
to    share  in  the  galanas,  as  her  husband's  kindred 
alone  would  have  been  concerned  in  the  feud. 

The  saraad  and  the  galanas  were  therefore  sepa- 
rate things  and  subject  to  separate  rules,  though 
both  payable  on  the  murder  of  a  tribesman.  The 
galanas  proper  is  what  must  be  regarded  in  any 
comparison  with  Continental  wergelds. 

The  real  galanas  of  the  uchelwr  or  breyr,  apart  That  of 
from   the    saraad,  was    120   cows,  and  that   of  the  'uchelwr' 
young  innate  boneddig  who  had  received  his  da  but  "^^^v^^^^ ' 
had  no  family  was  60  cows.     In  one  of  the  Codes  young 
his  galanas  when  married  is  said  to  be  80  cows.  go  cows. 

Now  in  what  currency  was  the  galanas  paid? 
Formerly,  according  to  the  Codes,  all  payments  were 
made  in  cattle,  and  the  galanas  proper  was  reckoned 
in  scores  of  cows. 

But  of  what  cow  ?  How  was  the  normal  cow  for 
practical  purposes  to  be  defined  ?  It  is  a  ques- 
tion worth  answering,  because  we  may  probably  take 
the  Cymric  method,  of  valuing  the  cow  as  a  unit  of 


1  i.  p.  231  (V.C.  III.  i.). 
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currency  in  cattle,  as  at  any  rate  suggestive  of  the 
metliods  generally  adopted  by  other  tribes. 
Dcscrip-  According  to  the  Venedotian  Code  the  cow  was 

normal       o^  ^i^H  uomial  value  when  in  full  milk  and  until  her 
fifth  calf. 

And  if  there  be  any  dispute  concerning  her  milk,  she  is  to  be 
taken  on  the  9th  day  of  May  to  a  luxuriant  place  wherein  no  animal 
has  been  before  her,  and  the  owner  is  to  milk  her  without  leaving 
any  for  the  calf,  and  put  the  milk  in  the  measure  vessel,  and  if  it 
be  full  twice  a  day  that  is  sufficient ;  and  if  it  be  not,  the  deficiency 
is  to  be  compensated  by  oatmeal  until  the  feast  of  St.  Curie, 
thence  until  the  feast  of  St.  Michael  by  barley  meal,  and  from 
thence  until  the  calendar  of  winter  by  rye  meal. 

Others  say  that  the  worth  of  the  milk  deficient  in  the  measure 
is  to  be  returned  to  the  possessor  of  the  cow ;  if  half  the  milk  be 
deficient,  half  the  worth ;  if  a  third  of  the  milk,  a  third  of  the 
worth  ;  and  that  is  the  best  mode.' 

Then  the  milk  measure  is  described  thus : — 

The  measure  for  her  milk  is,  three  thumbs  at  the  bottom,  six 
in  the  middle  of  the  vessel,  and  nine  at  the  top,  and  nine  in  its 
height  diagonally  (enyhyd  en  amrescoeu),  and  the  thumb  whereby 
the  vessel  is  to  be  measured  (in  case  of  dispute)  is  the  breadth 
of  the  judge's  thumb. 

In  the  Dimetian  Code  substantially  the  same  rules 
are  given,  except  that  the  measure  of  the  cow's 
milking  is  smaller. 

The  measure  of  a  vessel  for  a  cow's  milk  is  nine  thumbs  at  its 
edge,  and  three  at  the  bottom,  and  seven  diagonally  from  the  off- 
side groove  to  the  near-side  edge  in  height.^ 

The  only  difference  is  between  the  seven  and  the 
nine  thumbs  of  diagonal  measurement.  Possibly 
there  may  be  some  error  in  the  figures,  and  the 
measure  may  have  been  the  same  in  both  Codes. 

Keturning  to  the  galanas ;  although  it  was 
reckoned  in  the  Codes  in  scores  of  cows,   a   fixed 

'  i.  p.  271  (III.  vi.).  2  i^  p,  565  (jj^  ^xvi.). 
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equation  had  already  been  made  between  cows  and 
silver. 

The  normal  cow  was  equated  in  the  Codes  with  The  cow 
'  three  scores  of  silver.'  And  in  the  Latin  version  of  as  three 
the  Dimetian  Code  the  '  score  of  silver  '  is  translated  '  f  ^i'^^l 

01  ounces 

by  '  uncia  argenti.'     The  score  of  silver  at  the  date  of  °^  s^^^^^- 
the  Code  was  therefore  an  ounce  of  silver.     So  that 
the  reckoning  is  the  Frankish  or  Anglo-Saxon  one  of 
twenty  pence  to  the  ounce. 

The  score  of  pence  of  32  wheat-grains  would 
make  the  ounce  of  640  wheat-grains :  that  is,  the 
ounce  of  the  pound  of  240d.,  or  7680  wheat-grains — 
the  pound  in  use  in  England  after  the  time  of  Kings 
Ofia  and  Alfred,  and  at  the  date  of  the  Codes. 

The  galanas  of  the  uchelwr  or  breyr  being  120  The 

IT  1     .  1  T  1  galanas 

cows,  and  the  cow  bemg  reckoned  at  three  scores  or  of  the 
ounces  of  silver,  the  galanas  would  equal  360  scores  so^iblTf 
or  ounces,  or  thirty  pounds  of  silver.  ^^^'^^J-  ^* 

^  -J    ir  a  ratio 

The  ratio  of  gold  to  silver  after  the  temporary  of  i  *•  12 
disturbance  under  Charlemagne  had,  as  we  have  seen,  the  gold 
settled  down  again  to  the  Imperial  ratio  of  1:12.  200*soiidi. 

Now  thirty  pounds  of  7680  wheat-grains  equal 
230,400  wheat-grains,  and  this  number  of  silver 
wheat-grains  divided  by  twelve  equalled  exactty 
19,200  wheat-grains  of  gold.  So  that  this  Celtic 
galanas  of  the  Cymric  uchelwr  or  breyr  of  120  cows, 
like  so  many  Continental  wergelds,  was  apparently 
exactly  equal  to  200  gold  solidi  of  ninety-six  wheat- 
grains,  i.e.  the  heavy  gold  mina  of  Imperial  standard. 
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VI 1.    THK    MKTIIODS    OF   TREATMENT    OF   STRANGERS    OR 
NON-TRIBESMEN. 

Another  point  upon  which  special  inquiry  is 
made  in  this  vohnne  regards  tribal  methods  of 
treatinc:  stram^ers  in  blood  and  slaves. 

There  is  no  subject  requiring  more  careful  in- 
vestigation than  the  combination  of  circumstances 
out  of  which  arose  what  is  roughly  called  serfdom, 
i.e.  the  attachment  of  tenants  to  the  land  rendering 
services  to  a  lord..  I  shall  not  be  suspected  of 
su£r""estinir  that  tribal  customs  and  methods  were 
the  sole  factors  which  produced  serfdom  and  of 
ignoring  the  influences  which  came  from  Eoman 
methods  of  managing  landed  estates,  and  from  Eoman 
law  modified  by  ecclesiastical  usage. 

Indeed,  I  have  insisted  from  the  first  that  while, 
in  the  '  Germania '  of  Tacitus,  the  germs  may  be 
found  of  an  '  embryo  manor,'  both  Eoman  and 
German  elements  probably  combined  in  producing 
the  later  manorial  system  and  serfdom  which  grew 
up  in  what  were  once  the  Eoman  provinces  of  Gaul 
and  the  two  Germanies,  and  even  also  in  Britain.^ 
But  I  think  that  in  Cymric  tribal  custom  we  may 
find  a  fresh  clue  worth  following  in  the  attempt 
to  gather  from  Continental  evidence  the  methods 
likely  to  be  used  by  conquering  German  or  Anglo- 
Saxon  tribes  in  the  treatment  of  strangers  in  blood.^ 

In  Welsh  tribal  custom  alltuds  or  strangers  and 


^  English  Village  Community, 
c.  ix. 

^  For     details  and  references 


to  the  Codes  I  must  refer  the 
reader  to  Chap.  V.  of  The  Tribal 
System  in  Wales. 
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their  descendants  (not  necessarily  otherwise  unfree  After  four 
persons)  having  some  special  circumstances  in  their  fkms 'on 
favour,  being  allowed  to  settle  within  the  district  of  [hey'^"*^ 
a  greater  or  lesser  chieftain  upon  land  which,  in  a  'become 
sense,  may  have  been  his  demesne  land,  were  free  to  (jichcc  and 
remove  and    settle  under  another   chieftain,   unless  recog- 
and  until  they  had  remained   on  the  same  land  or  klf-^Xed! 
under  the  same  lordship  for  four  generations.     But 
thereafter    the    great-grandchildren   of  the    original 
settlers  became  adscripti  glehce.     And  this  fixture  to 
the  land,  or  rather  to  the  lordship,  was  apparently 
not  looked  upon  as  in  any  way  a  degradation  in  rank, 
but  on  the  contrary  a  step  in  advance  towards   the 
recognition  of  tribal  rights.     The  great-grandson  of 
the    stranger    did    not    indeed    become   a   Cymric 
tribesman,  but  he  gained  the  recognition  of  his  status 
as  the  founder  of  a  kindred  of  his  own,  the  members 
of  which  in  after-generations  would,  as  kinsmen,  be 
able  to  swear  for  and  defend  one  another. 

This  being  so  in  the  case  of  free  strangers  coming 
into  the  country,  the  next  question  is  what  was  the 
position  of  the  semi-servile  class,  the  aillts  and  taeogs 
of  the  Codes,  who  and  whose  ancestors  for  many 
generations  had  been  born  upon  the  land  in  a  semi- 
servile  condition? 

The  fixture  to  the  land  of  the  aillt  or  taeog  was  Their 
not   the   special   mark   so   much    of  a  semi-servile  jncrea 


increase 


condition  as  of  his  icant  of  recognised  kindred.,  and  ^^l^^^^^i  of 
under  the  local  custom  of  South  Wales  it  seems  that  kindred, 
he  too,  like  the  alltud,  could  sometimes  arrive  at  the 
recognition  of  kindred,  without  indeed  becoming  a 
Cymric  tribesman,  at  the  end  of  four  generations  of 
residence  under  the  chieftain  of  the  land  ;  and  even 

E  2 
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to  further  recognition  of  it,  involving  a  still  better 
position  as  to  rights,  at  the  mnth  generation.  The 
ninth  man  in  Sonth  Wales  seems  according  to  local 
custom  in  some  districts  to  have,  at  last,  climbed  the 
highest  rung  of  the  ladder,  and  to  have  attained  the 
right  to  claim  the  status  of  a  Cymric  tribesman. 

This  curious  rise  under  Cymric  custom,  by  steps  of 
four  generations,  up  the  ladder  towards  the  recogni- 
tion of  tribal  rights,  seems  to  have  a  suggestive 
correspondence  with  the  reverse  process  under 
manorial  usage  of  proving  the  serfdom  of  a  nativus 
by  showing  that  the  great-grandfather  was  a  nativus 
on  the  lord's  land,  the  manorial  rule  being  that 
settlement  on  servile  land  for  four  generations  made 
the  posterity  of  an  original  settler  into  nativi} 
Want  of  Once  more  let  us  try  to  realise  what  this  meant, 

the  key       ^^^^  wliat  was  the  position   of  these    Cymric  non- 
to  their      tribesmen  in  re^'ard  to  their  settlement  on  land. 

position.  o 

If  under  the  guidance  of  the  Codes  we  turn  to 
the  extents  and  surveys,  we  find  them  living,  in 
some  cases,  not  mixed  up  with  the  tribesmen,  but  in 
separate  groups,  or  trefs,  or  trefgordds.  There  may 
be  here  and  there  exceptional  alltuds  or  strangers  of 
a  higher  class  growing  up,  by  the  gradual  process  of 
intermarriage  for  four  generations  with  tribeswomen, 
into  the  status  of  tribesmen.  But  the  mass  of  the 
stranger  class  were  aillts  and  taeogs  living  in  separate 
taeog  trefs^  though,  according  to  the  surveys,  sharing, 
often  in  common,  certain  rights  of  grazing  over 
certain  districts  with  gwelys  of  tribesmen.  Now 
these  groups  of  taeogs  and  aillts  were,  according  to 
the  Codes,  as  we  have  seen,  of  two  classes,  and  we 

'  See  infra,  p.  319. 
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recognise  tlie  same  two  classes  wlien  we  find  in  the 
surveys  not  only  groups  of  taeogs  in  taeog-trefs  but 
also  gwelys  of  non-tribesmen. 

The  normal  group  of  the  taeog-tref  differed  from 
the  free  tref  in  the  fact  that  in  it  no  family  rights 
were  recognised.  All  the  members  of  it  shared  in  its 
rights  and  payments  equally  'per  capita^  and  not  per 
stirpes.  They  were  all  liable  as  a  body,  few  or  many, 
for  the  whole  amount  of  the  dues  to  the  chieftains. 
During  their  fathers'  lifetime  sons  shared  pari  passu 
and  equally  with  their  parents,  and  other  members 
of  the  group,  in  the  pasture  and  common  ploughing, 
except  youngest  sons,  who  remained  with  their 
fathers. 

In  the  gwelys,  on  the  other  hand,  as  in  the  gwelys 
of  tribesmen,  there  was  recognition  of  family  or  blood 
relationships,  and  a  patriarchal  element. 

There  were  thus  under  Cymric  tribal  custom 
various  subordinate  orrades  or  classes.  Beo^innina'  at 
the  bottom  of  the  ladder  were  : — 

(1)  The  slaves  who  could  be  bought  and  sold, 
and  who  were  reckoned  as  worth  one  pound  of  silver. 

(2)  The  taeogs  and  aillts  or  permanent  nativi, 
born  non- tribesmen,  without  recoo-nised  familv  rio'hts. 

(3)  Non-tribesmen  growing  or  having  grown  in 
four  generations  into  gwelys  of  non-tribesmen  with 
recognised  family  rights. 

(4)  Strangers  of  exceptional  position  who,  having 
married  into  the  tribe,  had  become  tribesmen  in  the 
fourth  generation  by  repeated  intermarriage. 

And  once  more  the  fact  should  never  be  lost  sight 
of,  that  the  gradual  growth  into  tribal  or  quasi-tribal 
rights   was   not   a   growth   into    exactly   what  in  a 
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man  who 
ha^  no 
protection 
but  from 
his  lord 
till  a  kin- 
dred has 
grown  up 
around 
him. 


modem  ^ense  would  be  called  individual  freedom. 
It  was  accompanied  by  the  growth  of  ties  which 
bound  the  family  to  the  chieftain,  till  at  the  moment 
that  at  the  fourth  generation  the  recognition  ol 
rijjhts  of  kindred  was  attained,  the  family  found 
itself,  as  we  have  seen,  so  closely  tied  to  the  chieftain 
and  the  land  that  the  newly  recognised  gwely  had 
become  (idscnjytus  (jlebce. 

Finallv,  the  tribal  logic  of  the  case  was  probably 
something  like  this  : — 

The  free  tribesman  is  the  man  who  belongs  to  a. 
kindred  who  can  protect  him  by  oath  and  by  sword. 
Until  a  stranger  has  kinsmen  who  can  do  this  he  is 
an  odd  or  kinless  man,  protected  only  by  his  lord. 
If  he  be  killed  his  galanas  goes  to  his  lord  ;  he  has  no 
recoirnised  kin  to  receive  it.  If,  on  the  other  hand, 
he  is  charged  with  slaying  another,  he  has  no  kin  to 
swear  to  his  innocence,  the  oath  of  a  non-tribesman 
not  being  held  good  as  against  a  tribesman.  If 
guilty,  he  has  no  kin  bound  to  fight  in  the  feud  for 
him,  or  to  help  him  to  pay  a  galanas  for  his  crime. 
So  that  even  when  at  the  fourth  generation  the 
descendant  of  the  alltud  becomes  the  founder  of  a 
gwely  he  has  gained  only  half  the  status  of  a  tribesman. 
It  is  not  till  the  fourth  generation  of  descendants  in 
the  gwely,  i.e.  the  seventh  generation  from  the  original 
settler,  that  a  complete  kindred  has  grown  up.  It 
is  not  till  then  that  the  descendant  of  the  original 
alltud  is  surrounded  by  a  full  group  of  relatives, 
born  in  his  great-grandfather's  gwely,  whose  oaths 
can  be  taken  and  who  can  protect  him  by  oath  and 
sword  or  in  payment  of  galanas.  All  this  time  the 
alltud  family  have  been  more  or  less  dependent  on 
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the  protection  of  the  chieftain,  and  rights  and 
obligations  are  apt  to  be  correlative. 

The  object  of  this  essay  is  to  inquire  how  far,  in 
the  case  of  other  tribes,  evidence  may  be  found  of 
the  working  of  somewhat  similar  tribal  instincts, 
resulting  in  customary  rules  more  or  less  like  those 
of  the  Cymry,  so  that  at  last,  turning  attention  to 
the  Anglo-Saxon  laws,  we  may  be  able  all  the  more 
fully  to  recognise  and  appreciate  in  them  the  traits 
of  tribal  custom,  which  among  other  factors  went 
to  the  making  of  Anglo-Saxon  England. 

In  the  meantime,  for  future  reference,  the  following 
list  of  the  galanas  of  various  classes  will  be  found 
convenient : — 

mu      t,-  £    J!  1  •   J     J  iQn^^  _  ( In  Gwent  and  Dimetia 

The  chief  of  kindred        .        .        .  180  cows ^     ^,^       -,,  .  ^      m    i-^/x 

(    540,  and  his  family  1 80 

The  uchelwr 120  „ 

Man  with  family  without  office       .  80  „ 

The  innate  boneddig  unmarried      .  60  „ 

The  alltiid  of  the  brenhin  or  chief  .  60  „ 

The  alltud  of  uchelwr s    .         .        .  30  „ 

Bondman         .         .  lib.  of  silver  or  4  „ 

Bondman  from  beyond  sea     .        .  6  ,, 


lt:Ud? 


CHAPTER  III. 

TEE  EVIDENCE   OF  BEOWULF  ON  TBIBAL   CUSTOM 
REGULATING  FEUDS  <&c. 

\vhat  The  object  of  the  short  study,  in  this  chapter,  of 
'rr^of^  Beowulf,  is  to  learn  what  incidental  information  it 
^Uood  j^^j^y  (^^yg  Qf  tribal  usage  regarding  the  hlood  feud, 
especially  on  points  which,  in  the  case  of  the  substi- 
tuted wergeld,  present  doubt  and  difficulty.^ 

Allusion  has  already  been  made  to  some  of  these 
points.  Did  the  rule  excluding  galanas  or  blood-fine 
within  the  kindred  extend  beyond  the  gwely  to  the 
greater  kindred  ?  What  happened  to  a  tribesman  in 
a  feud  between  his  paternal  and  maternal  kindreds  ? 
Did  he  abstain  from  taking  sides,  or  did  a  marriage 
so  far  unite  two  families  or  kindreds  as  to  make  them 
one  for  the  purpose  of  blood-fine  or  feud,  so  as  to 
prevent  the  feud  or  blood-fine  from  arising  ? 

These  are  questions  upon  which  we  want  light 
from  the  point  of  view  of  Welsh  tribal  custom,  and 
upon  which  we  approach  Beowulf  for  light,  with 
eyes  open  also  to  other  matters  of  tribal  usage  as 
they  may  turn  up. 

Beowulf  for  the  present  purpose  may  be  taken  as 

'  In  the  quotation  of  passages  from  Beoiuulflha.vQ  mostly  followed 
Professor  Earle's  translations. 
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an  Anglian  or  Northumbrian  recension  of  a  story  An  8th 
founded  upon  Scandinavian  tradition,  and  designed  stoiy  of 
for  use  or  recital  at  some  8th  century  royal  court —  ^i^^^^ 
possibly,  if  Professor  Earle's  suggestion  be  correct, 
that  of  King  Offa. 

The  western  horizon  of  the  story  extends  to  the 
Frisian  shores,  but  the  scene  seems  chiefly  to  lie  in 
the  Baltic. 

The  plot  involves  tribal  relations  between  a 
chieftain  of  the  Danes  possibly  of  Zealand,  and 
two  Swedish  chieftains.  The  two  latter  concern  us 
most,  and  they  seem  to  be  the  chiefs  of  two  kindreds 
— Geats  and  Swedes — Beowulf  himself  being  the  link 
between  them,  his  mother  having  married  from  one 
into  the  other  kindred.  This  marriage  at  any  rate 
was  one  between  two  kindreds. 

There  is  no  apparent  effort  on  the  part  of  the 
poet  to  enlighten  the  reader  or  those  who  heard  him 
either  upon  the  pedigrees  of  the  persons  mentioned 
in  his  story  or  upon  the  rules  of  Scandinavian  tribal 
custom.  But  it  happens  that,  by  incidental  hints 
dropped  in  the  telling  of  the  tale,  the  pedigree  of 
each  of  the  kindreds  involved  can  be  fairly  made 
out,  and  has  already  been  made  out  by  translators 
and  critics. 

And   as   the  storv   involves   a   homicide   within  involving 
Beowulf  s  maternal  kindred,  and  fighting  and  blood-  feuds 
shed  between  the  kindreds  in  spite  of  the  marriage  Beowuffs 
link,  and   as   it   deals    also   with   outside   feuds,   it  patemai 

and 

happens   to   present    remarkable   opportunities    for  maternal 
studying    the    action   of   tribal    custom   in   various 


cases. 


The   evidence   it   gives   is   made   all    the   more 
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valua])le  Ijy  its  being  an  Anglian  version  of  Scandi- 
navian traditions,  inasmuch  as  the  poet,  or  his 
Anglian  interpreter,  assumes  throughout  that  the 
laws  of  the  game,  under  Scandinavian  tribal  custom, 
were  too  well  known  to  need  explanation  to  his 
Anglian  audience.  So  that  by  inference  it  would 
seem  that  the  customs  of  Baltic  chieftains  were  familiar 
at  the  court  of  Offa,  and  not  very  far  removed  from 
those  of  Anglian  tradition. 
ih.  The  poet   introduces  us  first  to  a  tribe  of  Gar- 

"  -^   '°^*  Danes  and  the  clan  or  kindred  of  Scyldings.     Scyld 
the  son  of  Scef  is  the  ancestor  of  the  Scyldings.     He 
is  an  Adeliniif  who  has  torn  their  meadthrones  from 
many  tribes  (maBgdum)    and  in  true  tribal   fashion 
compelled  them  to  pay  tribute.     Surrounded  in  his 
old  age  by  numerous  descendants  and  other  gesiths 
who  have  resorted  to  him,  the  chieftain  has  become  a 
great  hero  in  his  tribe  (maBgdh). 
The  burial         A  graphic  description  of  the  burial  of  Scyld  in 
by  his        his  ships  by  his  gesiths  is  a  fitting  introduction  to 
^^^   ^'     the  poem.     Let  us  mark  in  passing  that  the  w^ord 
mgegd  evidently  may  mean  a  much  wider  kindred 
than  the  near  family  of  a  great-grandfather's  descend- 
ants   (the    Welsh    gwely).       One    masgd    conquers 
another  and  makes  it  pay  tribute. 

Again  the  word  gesith  evidently  includes,  with 
members  of  the  near  kin,  such  others,  not  necessarily 
blood  relations,  as  may  have  joined  the  warrior  band 
of  the  hero.  They  may  or  may  not  have  been 
adopted  into  his  kindred  in  becoming  his  men,  but 
this  extension  of  comradeship  or  kinship,  as  the  case 
may  be,  to  these  gesiths  adds  to  the  greatness  and 
power  of  his  msegd. 
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The  opening  episode  of   the  burial  of  Scyld  is 

followed  by  a  few  Hues  which  reveal  somethiug  of 

the    pedigree    of    his     desceudant    Hrothgar     the 

Scvldiug.     The  pedigree  of  Hrothgar,  in  true  tribal 

Hroihgar    fashiou,  uiakes  Scyld  his  great-grandfather.     He  is 

^^d^n    'Hrothgar  the  Scylding,'  may  we  not  say,  because 

of  ScyKL     gcyltl  was  his  grcat-graudfathcr,  just  as  Oisc  being 

the  ureat-ixrandfather  of  Ethelbert  the  Kentish  kinii^s 

were  called  Oiscings,  and  as  in  the  Welsh  surveys  the 

gwelys  still  bear  the  great-grandfather's  name  though 

he  be  long  dead,  because  the  gwely  hangs  together 

till  the  fourth  generation. 

So  far  as  it  goes  here  is  at  least  an  indication  that 
the  nearer  kindred  (or  gwely)  might  be  much  the 
same  thing  both  in  Celtic  and  Teutonic  tribes. 

But  Hrothgar  is  not  described  only  as  chieftain 
of  his  nearer  kindred.  Success  in  arms  had  made 
him  head  of  many  winemdgas  (blood  friends)  and 
he  was  surrounded  by  a  mighty  mago-dright  (band 
of  kin).  He  had  built  himself  a  famous  folk-stede^ 
or  hall,  called  '  Heort,'  and  all  had  gone  well 
with  him  till  the  monster  Grendel  came  upon  the 
scene. 

The  deliverer  from  the  monster  was  Beowulf, 
the  hero  of  the  story.  He  comes  from  another 
kindred,  that  of  the  Scylfings,  whose  pedigree,  not 
fully  given,  seems  to  have  been  something  like  the 
following. 

Scylf  was  the  common  ancestor  of  the  Swedes  or 
Scylfings.  The  tribe  was  divided  into  two  families 
in  the  elder  of  which  descended  the  chieftainship  of 
the  Scylfings  (2382). 
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'      Ongentheow       / 
who  presumably 
(1)  Links  not  stated  J     married  Elan,     J     Onela      { 

I  sister  of  Hrothgar  j  J  Eanmund 

the  Scylding  (62)         Ohthere 


i* 


,  Eadgils 


Second  family  of  W^gmundings. 

(2)    W-EGMUND 


rEcGTHEOW\ 

J  who  fled  to  I  —  Beowulf 
\  I     •Hrothgar] 

r  WlHSTAN         —   WiGLAF 


At  any  rate  the  Scylfings  seem  to  be  divided  into  Beowulf 
two    families    whose  common    ancestor   was    Scylf.  grandson 
But   both  Beowulf  and   Wiglaf  are   spoken   of   as  mund^aiid 
Wwqmundinqs   (2608    and   2815).      The   headship    of  soaW^g- 

ty  *y       \  /  -L  mundmg. 

the  Scylfings  had  passed  into  the  older  of  the  two 
families  (2384),  and  this  probably  is  the  reason  why 
Beowulf  is  never  called  Beowulf  the  Scylfing. 

The  reason  why  Beowulf  appeared  as  the  natural 
helper  of  Hrothgar  from  the  monster  Grendel  was 
that  his  father  Ecgtheow  owed  a  debt  of  gratitude  to 
Hrothgar.  '  Fighting  out  a  mighty  feud,'  Ecgtheow 
had  killed  Heatholaf  the  Wylfing  (46o),  thereby 
raising  another  feud.  Wherefore  his  own  people  (463) 
fearing  invasion,  had  caused  him  to  flee  over  sea, 
thereby  seemingly  wiping  their  hands  of  him.  He 
seems  to  have  fled  to  Hrothgar  just  as  the  latter  had 
become  chieftain  of  the  Scyldings  on  his  brother 
Heorogar  s  death.  Hrothgar  compounded  the  feud 
with  money  (47o),  sending  to  the  Wylfings  over  sea 
'  ancient  treasures.'  Whereupon  Ecgtheow  swore 
oath  to  Hrothgar  and  presumably  became  his  '  man.' 
And  Beowulf  now,  '  at  honour's  call,'  had  come  to 
fight  the  monster,  thereby  confirming  the  friendship 
between  Geats  and  Gar-Danes,  requiting  what 
Hrothgar  had  done  for  his  father  (459). 
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a  thane 
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Tlie  details  of  the  fight  need  not  detain  us.  But 
the  fact  is  important  that  Beowulf  comes  to  the 
rescue  not  as  a  Scylling  or  as  representing  his 
paternal  kindred,  but  as  the  thane  of  his  maternal 
uncle  Hygelac,  the  chieftain  of  his  mother's  kindred. 

He  approaches  Hrothgar  with  a  band  of  fifteen 
chosen  warriors.  When  asked  from  whence  they 
came  they  said  they  were  Geats,  Hygelac's  liearth- 
geneats  (26o).  And  the  meaning  of  the  word  is 
illustrated  further  when  the  warriors  accustomed  to 
sleep  in  Hrothgar's  hall  are  spoken  of  as  Hrothgar's 
hearthgeneats  (l58l,  and  see  260  and  2419).  When 
brought  into  the  hall  Beowulf  himself  calls  his  band 
Hygelac's  heod-geneats  (344)  (table  geneats),  and  to 
Hrothgar  he  calls  himself  '  m^eg  and  mago-thegn,' 
literally  '  kin  and  son  thane  '  of  Hygelac  (408). 

The  daring  deed  accomplished,  Beowulf  s  success 
is  rewarded  by  many  golden  and  other  gifts  from 
Hrothgar,  and  it  is  significant  that  on  his  return  he 
lavs  all  these  at  the  feet  of  his  maternal  uncle 
Hygelac,  his  lieofodmagus — chief  of  kin — whose  man 
and  kin  he  owns  himself  to  be.  His  position  in 
Hygelac's  kindred  thus  demands  careful  study. 

This  seems  to  be  the  pedigree. 

(1)         Herebeald 
killed  by  Haethcyn 


(2) 

Hrethel 

who  had  three  sons  j  (3) 

and  one  daughter      \ 

thus : 

(4) 


H^THCYN 

Hygelac 
m.  Hygd. 

A  SISTER 

Beowulf's 
mother 


'  (1)        A  DAUGHTER 

who  married  Eofor 
(2)         Heardred 
Hygelac's  only  son. 

Beowulf 
Hygelac's  sister's  son. 


Beowulf  is  made  to  say  that,  when  seven  winters 
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old,  Hrethel  had  received  him  from  his  father  Ecgtheow 
and  had  kept  him  as  his  own  child  (2420).  '  Eemem- 
bering  kinship  '  (sippe  gemunde),  the  old  chieftain 
held  him  in  no  less  regard  than  his  own  three  sons, 
Herebeald,  Hgethcyn,  and  Hygelac.  But  Hrethel's  old 
age  was  full  of  trouble.  The  worst  tragedy  that  Homicide 
came  upon  him  was  the  death  of  his  eldest  son  Here-  family  un^ 
beald,  killed  by  his  second  son  apparently  by  accident,  '^^enged. 

Haethcyn  by  arrow  from  hornbow  brought  him  (Herebeald) 
down,  his  near  kinsman.  He  missed  the  target  and  shot  his 
brother.     (2440) 

Here,  then,  was  an  apparently  accidental  homicide 
within  the  family.     How  was  it  regarded  ? 

One  brother  killed  the  other  with  bloody  dart.  That  was  a 
wrong  past  compensation.  .  .  .  Any  way  and  every  way  it  was 
inevitable  that  the  Etheling  must  quit  life  unavenged.     (2445) 

The  poet  likens  the  father's  grief  to  that  of  '  an 
old  ceorle '  who  should  see  his  young  son  ride  on  the 
gallows-tree  and  can  do  nothing  but  wait  while  his 
son  thus  hangs,  food  for  the  ravens,  as  he  cannot 
bring  him  help  (2450). 

So  did  the  crowned  chief  of  the  Stormfolk,  in  memory  ci 
Herebeald,  carry  about  a  tumult  of  heart-sorrow.  He  could  not 
possibly  requite  the  feud  upon  the  man-slayer,  neverthemore 
could  he  pursue  the  warrior  with  hostile  deeds  though  not  beloved 
by  him.  He  then,  with  the  sorrow  wherewith  that  wound  had 
stricken  him,  let  go  life's  jo3's  and  chose  the  light  of  God.  (2464.) 

Thus  incidentally  is  revealed  by  the  poet  the  depth 
of  the  tribal  feeling  that  homicide  can  only  be  atoned 
for  by  avengement  and  feud,  making  it  a  hard 
struggle  against  nature  for  a  father  to  withhold 
revenge  upon  a  son  for  even  accidental  fratricide. 
As  with  the  Cymry,  it  seems  that  there  could  be  no 
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maternal 

kindred. 

He  takes 

no  part 
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feud  or  c(.)niposiiii)U  within  the  family.  Xor  in  the 
case  of  accidental  homicide  was  there  apparently  in 
the  poet's  mind  the  necessity  of  flight  or  outlawry, 
however  great  the  craving  for  avengement.  It  is 
also  significant  that  Hn^thcyn,  the  slayer,  is  made  to 
join  with  his  brother  Hygelac  in  the  next  warfare 
after  Hrethel's  death  (2474).  The  accidental  slayer 
remains  a  tribesman. 

This  next  warf^ire  was  a  quarrel — '  provocation 
and  reprisal ' — between  Swedes  and  Geats,  i.e.  between 
the  paternal  and  maternal  kindreds  of  Beowulf.  He 
himself,  it  is  worth  noting,  did  not  engage  in  it.  Onela 
and  Ohthere,  the  sons  of  Ongentheow  (Beowulf's 
paternal  relation  and  chief  of  the  Scylfings  or  Swedes), 
apparently  began  the  quarrel.  They  recklessly  broke 
the  peace  between  the  two  families — Swedes  and 
Geats.  Hrethel  was  no  longer  living.  Beowulf's 
maternal  uncles,  Hasthcyn  and  Hygelac,  fought  on  one 
side,  and  Ongentheow  and  his  two  sons  on  the  other 
(248o).  Hasthcyn  fell  on  one  side  and  Ongentheow 
on  the  other :  the  latter  by  the  hand  of  Eofor — a 
comrade  rather  than  kinsman  of  Hygelac,  for  he  was 
rewarded  by  the  bestowal  of  Hygelac's  daughter. 
The  quarrel  seems  to  have  been  open  fighting, 
possibly  from  the  revival  of  the  old  enmities  and  in 
breach  of  tribal  custom.  Be  this  as  it  may,  Beowulf 
himself  took  no  part  in  the  quarrel  between  his 
maternal  and  paternal  kindreds. 

This  disastrous  and  unnatural  quarrel  left  Hygelac 
the  only  surviving  son  of  Hrethel,  and  so  the  chieftain 
of  Beowulf  s  maternal  kindred. 

All  this  irregular  fighting,  incidentally  mentioned 
by  the  poet,  was  past  before  Beowulf  s  great  enter- 
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prise  against  the  monster  Grendel.  And,  as  we  have 
seen,  it  was  as  the  '  man  and  kin '  of  Hygelac  that 
Beowulf  appeared  at  Hrothgar's  court.  And  it  was 
at  the  feet  of  Hygelac  as  his  chief  of  kin,  and  at  the 
feet  of  Hygd  his  queen,  that  Beowulf  laid  down  his 
treasures  on  his  return  in  safety.  This  exploit  ended, 
Hrothgar  thenceforth  disappears  from  the  poem,  and 
the  poet  confines  himself  to  Beowulfs  nearer 
belongings. 

The  next  event  in  order  of  date  is  a  quarrel  be-  But  in 
tween  Hygelac  and  the  Frisians.     This  time  Beowulf  Frisitms 
fights  for  his  chieftain.     But  Hygelac  is  killed  (2357),  ll^^^f^^ 
and  again  the  result  reveals  interesting  traits  of  tribal  Hygelac, 

^  ^  who  IS 

custom.  killed. 

Beowulf  returns  from  Friesland  to  Hygd  the 
widowed  queen  of  Hygelac.  She  '  offers  him  rings 
and  throne,  not  daring  to  trust  that  her  young  son 
Heardred  would  be  able  to  maintain  the  chieftain- 
ship against  all  stranger  folk.'  Beowulf,  however, 
declines  to  become  hlaford  over  Heardred,  but 
supports  him  in  his  chieftainship  till  he  should  be 
older  (2370). 

Young  Heardred,  however,  is  not  chieftain  long 
(2380).  The  old  lawless  quarrel  between  Beowulfs 
maternal  and  paternal  relations  rises  up  again. 

The  facts,  when  unravelled,  seem  to  be  these: — 
Within  Beowulfs  paternal  kindred  trouble  had  arisen. 
For  some  cause  not  told,  the  grandsons  of  Ongentheow 
(sons  of  Ohthere)  had  been  outlawed.  They  are 
described  as  wrac-maegas  (2380)  and  as  having  cast 
off  allegiance  to  the  chieftain  of  the  Scylfings.  These 
outlawed  kinsmen  of  Beowulfs  paternal  family  came 
to  young  Heardred's  court,  and  whilst  his  guests  ( '  on 
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feorme ' )   the  young  cliieftaiii  fell  by  the  sword  of 
one  of  them  (23v^8). 

It  was  Eanmuiul  by  wliom  this  outrage  was 
committed,  and  once  more  the  crime  remained  ap- 
j)arently  unavenged.  The  slayer  was  allowed  to 
withdraw  in  safety,  leaving  Beowulf  to  succeed  to 
the  chieftainship  of  his  maternal  kindred  (2390). 
Again  we  ask  why  ?  Here  was  a  crime  committed  by 
an  outlawed  paternal  kinsman  of  Beowulf  against  the 
chieftain  of  his  maternal  kindred,  of  whom  he  was 
himself  the  guardian,  and  yet  Beowulf  did  not  avenge 
it !  Was  it  because  of  the  kinship,  or  because  of  the 
outlawry  ?  Whilst  nursing  the  remembrance  of  his 
chieftain's  death,  Beowulf  is  made  to  act  with 
kindness  to  the  other  outlawed  brother  in  his 
desolation,  waiting  for  such  avengement  as  might 
come  at  last  in  the  course  of  things — as  it  did, 
according  to  the  poet,  when  '  wdth  a  band  of  warriors 
over  sea  Eadgils  died  in  cold  and  painful  marches  ' 

(2396). 

Avengement  is  made  to  follow  too  in  the  same 
way  upon  Eanmund  the  murderer.  It  came  from 
Beowulf  s  paternal  uncle,  Weohstan.  But  here  again 
the  poet  is  careful  to  record  that  it  came  not  in 
a  blood  feud,  but  '  in  fair  fight '  wdth  weapon's 
edge  (2612).  And,  as  if  to  emphasise  the  fact  that 
the  outlawed  kinsman  had  forfeited  all  tribal  rights, 
the  poet  adds  that  '  Weohstan  from  his  kindred 
carried  off  the  armour  and  sword  of  Eanmund, 
Onela  (Eanmund's  uncle)  yielding  them  up  to  him 
without  a  word  about  a  feud,  although  he  (Weohstan) 
had  slain  his  brother's  son  '  (2620). 

Evidently  the  poet  means  to  make  it  clear  that 
Onela's  passive  attitude  was  due  to  the  fact  that  his 
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nephew  was  a  lawless  exile,  and  so  no  longer  entitled 
to  protection  from  his  kin  (2612  and  2380). 

The  old  sword  known  among  men  as  the  reHc  of  Eanmund 
(son  of  Ohthere),  whom,  when  a  lawless  exile,  Weohstanhad  slain 
in  fair  fight  with  weapon's  edge ;  and  from  his  kindred  (maguui) 
had  carried  off  the  brown  mottled  helmet,  ringed  byrnie,  and  old 
mysterious  sword  ;  which  Onela  yielded  up  to  him,  his  nephew's 
war-harness,  accoutrement  complete.  Not  a  word  spake  he 
(Onela)  about  the  feud,  although  he  (Weohstan)  had  killed  his 
brother's  son.  He  (AVeohstan)  retained  the  spoils  for  many  a 
year,  bill  and  byrnie,  mitil  when  his  own  boy  (Wiglaf)  was  able 
to  claim  Eorlscip  rank,  like  his  father  before  him,  then  gave  he  to 
him,  before  the  Geats,  armour  mitold  of  every  sort,  after  which  he 
gave  up  life,  ripe  for  the  parting  journey. 

Thus  the  restrained  desire  of  avengement  incident- 
ally is  made  to  find  satisfaction  at  last  as  regards 
both  the  outlawed  sons  of  Ohthere. 

After  these  events  the  elder  branch  of  the  Scyldings 
passes  out  of  the  poet's  interest.  The  only  remaining 
heroes  of  the  tale  are  the  two  WaBgmundings — 
Beowulf  and  Wiglaf. 

A  long  interv^al  had  elapsed  between  Beowulf's 
accession  to  the  chieftainship  of  his  maternal  kindred 
and  the  final  feat  of  daring  which  cost  him  his  life. 
And  it  was  Wiglaf,  his  nearest  paternal  kinsman, 
who  in  the  last  tragedy  came  to  his  aid  bearing  the 
sword  of  the  outlawed  Eanmund.  Beowulf  s  dying 
words  to  Wiglaf  were :  '  Thou  art  the  last  left  of 
our  kindred  (cjomes)  the  W^egmundings.  Fate  has 
swept  into  eternity  all  my  kinsmen  (magas) — eorls 
amonof  men  !     I  must  after  them ! '      As  he  comes  to 


o 


the  rescue,  Wiglaf  remembers  the  honour  done  to 
him  by  Beowulf,  who  had  already  passed  on  to  him 
the  hereditary  right  of  the  chieftainship  of  the 
Waegmundings  (2608). 

Why  had  he  done  this  ?     If  we  might  tentatively 
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use  the  clue  given  by  ancient  Greek  tribal  custom  to 
elucidate  a  Scandinavian  case,  we  should  say  that  on 
failure  of  male  succession  the  '  sister's  son '  of  Hygelac 
had  been  called  back  into  his  mother's   kindred  to 
become  its  chieftain,  leaving  Wiglaf,  his  next  of  kin 
on  his  father's  side,  to  sustain  the  chieftainship  of  his 
B«)wuif      paternal  kindred.     The  right  of  the  maternal  uncle, 
t!Jr's^s^on  •    known   to  have  existed  under  early  Greek  law,  to 
^™^^     claim  his  '  sister's  son  '  if  need  arose,  to  perpetuate 
of  his        the    mother's    paternal  kindred,   suggests    a   similar 
kindred,      explanation  in  Beowulf's  case.     Such  a  right,  found 
as  well  in  the  Laws  of  Manu,  may  possibly  have  been 
inlierent  in  Scandinavian  tribal  custom  also.     Such  a 
suggestion  would  be  at  least  consistent  with  the  fact 
of  Beowulf  s  having  been  brought  up  from  seven 
years  old  in  the  household  of  his  maternal  grand- 
father, and  treated  by  him  as  a  son.     It  would  be  in 
harmony,  too,  with  what  Tacitus  describes  to  have 
been  the  relation  of  the  '  sister's  son '  to  the  avunculus 
amongst  the  German  tribes,  and  the  peculiar  value  of 
the  '  sister's  son '  as  a  hostage.^ 

Some  indirect  confirmation  of  the  probable  truth 
of  such  a  suggestion  may  perhaps  be  also  drawn  from 
the  fact  that  in  Beowulf.,  when  a  man's  father  is  no 
longer  living,  the  poet  sometimes  seems  to  describe 
him  as  his  maternal  uncle's  nephew  instead  of  as  his 
father's  son. 

Heardred,  the  young  son  of  Hygelac  and  Hygd 
his  queen,  after  his  father's  death  is  spoken  of  no 
longer  as  Hygelac's  son,  but  as  the  nephew  of  Her  eric, 
'nefan  Hererices '  (2207).  Now  his  paternal  uncles 
were   Herebeald  and  Haethcyn,  and  it  becomes  an 

^  See  Structure  of  Greek  Tribal  Society,  by  H.  E.  Seebohm,  chap.  ii. 
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almost  necessary  inference  that  Hereric  was  a  mater- 
nal uncle.     Thus : 

H^ERETH  (1929) 

father  of  Hygd 


(Hereric  ?)  Hygd,  in.  Hygelac 

uncle  of  Heardred  (2207)  [ 

Heardred 
nephew  of  Hereric ' 

(•22U7) 

So  also  in  the  case  of  Hygelac  himself.  He  was 
the  son  of  Hrethel.  The  poet  calls  him  son  of 
Hrethel  (i486),  and  again  Hygelac  HretUing  (1924). 
But  after  Hrethel's  death  he  calls  him  '  Hygelac  of 
the  Geats,  nephew  of  Siverting  ['Hygelac  Gedta  nefa 
Swertinges ')  (1204).  Here  again  it  seems  likely  that 
Swerting  was  the  maternal  uncle,  though  the  poet,  as 
in  the  other  case,  does  not  think  it  needful  to  explain 
that  it  was  so.  Otherwise,  why  the  change  of 
epithet  ? 

We  are  here  recording  tribal  customs  as  revealed 
in  Beoiculf^  and  not  seeking  for  their  origin  in  earlier 
stages  of  tribal  life.  We  pass  on,  therefore,  to 
consider  what  light  the  story  throws  on  the  customs 
of  the  Northern  tribes  as  to  marriage. 

It  is  with  the  chieftains'  grade  of  rank  that  we  Tribal 
have  mostly  to  do  in  Beowulf,  and  nothing  is  more  ast?°^ 
strongly  emphasised  by  the  poet  than  the  important  o^arriage 
place  of  marriage  between  two  tribes  or  kindreds  as 
a  link,  recognised,  however,  to  be  a  very  brittle  one, 
binding  them  together  so  as  to  end  or  prevent  the 
recurrence  of  a  feud. 


^  Nefan  cannot  mean  son  or   ;   father  and  his   grandfather   was 
grandson,    for   Hygelac    was   his       Hrethel. 
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Wlien  Beowulf,  after  his  first  exploit  in  aid  of 
Urothgar  against  Grendel,  has  returned  to  his 
maternal  uncle  and  chief  of  kindred  Hygelac,  and  is 
recounting  his  adventures,  the  poet  at  the  first  men- 
tion of  Hrothgar's  queen  makes  him  call   her  the 

*  peace  bond  to  the  people.'  And  in  the  same  breath, 
in  telling  how  in  Hrothgar's  hall  the  daughter  Frea- 
ware  bore  the  ale-flagon,  he  stops  to  tell  how  that 

*  she,  the  young,  the  gold  dight,  was  promised  to  the 

*  gay  son  of  Froda ;  it  having  pleased  the  Friend  of 
'  the  Scylfings  that  he,  through  that  woman,  should 
'  compose  deadly  enmities  and  feuds.'  And  the  poet 
makes  Beowulf  moralise  to  the  effect : — '  Often  and 
'  not  seldom  anywhere  after  deadly  strife,  it  is  but  a 
'  little  while  that  the  baneful  spear  reposes,  good 
'  though  the  bride  may  be  ! ' 

Marriage  It  would  secm  that  Hrothgar  had  been  formerly 

between  ^t  feud  witli  the  Heatliobeards,  that  Froda  had  been 
killed  in  the  feud,  and  that  the  marriage  of  Frea- 
ware  to  Froda's  son,  Ingeld,  was  to  close  the  feud. 
But  Beowulf  repeats  aside  to  Hygelac  that  he  does 
not  think  much  of  the  chances  of  a  long  continuance 
of  peace  betw^een  Scyldings  and  Heathobeards  (2030). 

Well  may  it  mislike  the  ruler  of  the  Heathobeards  and  every 
thane  of  that  people  when  the  lady  goeth  into  hall  with  a  prince 
born  of  Danes,  amidst  the  high  company ;  upon  him  do  glisten 
heirlooms  of  their  ancestors,  ringed  harness,  once  Heathobeardic 
treasure,  while  they  could  keep  the  mastery  of  those  weapons  and 
until  they  in  an  unlucky  moment  led  to  that  buckler  play  their 
dear  comrades  and  their  own  lives.  Then  saith  one  over  the 
beer,  one  who  observes  them  both,  an  old  lance  fighter.  .  .  .  '  Canst 
thou,  my  friend,  recognise  the  blade,  the  precious  steel,  which  thy 
father  carried  into  battle,  wearing  his  helmet  for  the  last  time, 
where  the  Danes  slew  him  ?  .  .  .  and  the  masters  of  the  battle- 
field were  the  fiery  Scyldings  !  Now  here  a  boy  of  one  of  those 
banesmen  walketh  our  hall  .  .  .  wearing  the  treasure  which  by 


kindreds. 
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right  should  have  been  thine  !  '  So  urged  and  egged  on  at  every 
turn  with  galling  words,  at  last  the  moment  comes  that  for  his 
father's  deeds  the  lady's  thane  sleepeth  bloodspattered  after  the 
falchion's  bite,  life-doomed  !  The  other  escapes  alive !  By-and- 
by  the  sworn  oaths  of  the  warriors  on  either  side  will  be  broken, 
when  in  Ingeld'smind  rankle  war  purposes,  and  care  has  lessened 
his  domestic  sorrow  I  Therefore  I  deem  not  the  loyalty  of  the 
Heathobeards  nor  the  alliance  with  the  Danes  secure,  or  the 
friendship  firm!  (2033-2069,  slightly  abridged.) 

What  a  consistent  light  this  passage  throws 
incidentally  on  the  quarrels  which,  in  spite  of  the 
Oeats  and  Swedes  being  bound  together  in  friendship 
by  the  marriage  of  Beowulf  s  mother,  broke  out  again 
and  again,  according  to  the  poem,  between  the  two 
kindreds — quarrels  in  which  Beowulf  himself  is 
represented  as  taking  no  part,  presumably  because, 
according  to  tribal  custom,  his  blood  relationship  to 
both  kindreds  was  a  bar  to  his  taking  up  the  feud 
or  assuming  the  part  of  the  avenger !  And  how  the 
whole  story  of  Beowulf  s  paternal  kindred  reveals  the 
melancholy  fact  that,  however  great  the  force  of 
tribal  custom  in  controlling  feuds,  the  wild  human 
nature  of  hot-blooded  tribesmen  was  wont  to  break 
through  restraints  and  often  ended  in  the  outlawry  of 
tribesmen  and  the  breaking  up  of  kindreds  ! 

To  sum  up  the  results  obtained  from  the  study  of  Summary 
tribal  custom  as  incidentally  revealed  in  Beowulf-. —    dence  of 

(1)  There  is  no  feud  within  the  kindred  when  one  ^^^^^"^Z- 
kinsman  slays  another.     However  strong  the  natural 
instinct  for  avengement,  it  must  be  left  to  fate  and 
natural  causes.     Accidental  homicide  does  not  seem 

to  be  followed  even  by  exile.  But  murder  within 
the  kindred  breaks  the  tribal  tie  and  is  followed  by 
outlawry. 

(2)  Marriage  between  two  kindreds  is  a  common 
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thouijh  precarious  means  of  closing  feuds  between 
them.  The  son  of  such  a  marriage  takes  no  part  in 
a  quarrel  between  his  paternal  and  maternal  rela- 
tions. 

(3)  When  a  marriage  takes  place,  the  wife  does 
not  pass  entirely  out  of  her  own  kindred  into  her 
husband's.  Her  own  kindred,  her  father  and  brothers, 
maintain  a  sort  of  guardianship  over  her,  and  the  son 
in  some  sense  belongs  to  both  kindreds.  He  may 
have  to  join  in  his  maternal  kindred's  feuds,  and  he 
may  become  the  chieftain  of  his  maternal  kindred  on 
failure  of  direct  male  succession,  even  though  by  so 
doing  he  may  have  to  relinquish  the  right  of  chief- 
tainship in  his  paternal  kindred  to  another  kinsman. 

Finally,  in  passing  from  the  blood  feuds  to  the 
composition  substituted  for  them,  after  what  we  have 
learned  from  Beowulf  of  tribal  custom,  there  need  be 
no  surprise  that  maternal  as  well  as  paternal  relations 
are  found  to  be  interested  in  them.  We  may  fairly 
judge  that  tribal  custom,  in  the  stage  in  which  we  find 
it  in  Beowulf  and  later  in  the  laws  of  various  tribes, 
would  not  have  been  true  to  itself,  had  this  been 
otherwise. 


CHAPTER   lY. 

TRIBAL    CUSTOM  OF   THE  IRISH   TRIBES. 


I.    THE    EKIC    FINE    OF   THE    BREHON    LAWS. 

Eeturning  now  once   more  to  the   examination   of 
tribal  custom  and  the  structure  of  tribal  society  in 
the  case  of  tribes  belonging  to  the  Celtic  group,  it 
might  be  expected  that  Cymric  customs  would  be  Goideiic 
likely  most  closely  to  accord  with  those  of  the  Celtic  custom 
tribes    of    Ireland,    Brittany,    and    Gaul.      But    it  ^^^^^^ 
must  be  remembered  that  the  Cymry  whose  customs  Cymric, 
are  contained  in  the  Codes,  whatever  their  original 
Continental  position  may  have  been,  are  supposed  to 
have  come  into  Wales  from  the  North,  with  Cunedda 
and  his  sons.     The  Codes  therefore  probably  repre- 
sent the  customs  of  the  Cymry  of  ancient  Cumbria 
north  of  the  Solway  Frith,  rather  than  those  of  the 
Britons,    whether   Goidels    or    Cymry,  dwelling    in 
South  Wales  and  more  or  less  subject  for  genera- 
tions to  Eoman  rule. 

If  the  theory  of  the  emigration  from  Wales  and 
Cornwall  into  Brittany,  as  the  consequence  of  the 
Saxon  invasion,  be  correct,  the  Britons  who  emigrated 
into  Brittany  may  never  have  shared  the  peculiar 
customs  of  the  immigrants  into  Wales  following  upon 
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the  c'c)iu|uests  of  Cunedda  and  his  sons.  They  may 
have  had  more  in  common  with  the  Goidelic  tribes 
of  Sontli  Wales  than  with  the  Cymric  newcomers 
into  Wales. 

These  considerations  may  well  prepare  the  way 
for  the  recognition  of  difl'erences  as  well  as  resem- 
bhmces  between  Cymric  and  Irish  tribal  custom. 

The  system  of  payments  for  homicide  amongst  the 
ancient  tribes  of  Ireland  as  described  in  the  Brehon 
Laws  differed  widely  from  that  of  the  Cymric 
Codes.^ 

In  the  first  place,  the  Brehon  laws  describe  no 
scale  of  galanas  or  wergeld,  directly  varying  with 
the  social  rank  of  the  person  killed.  Gradations 
of  rank  there  were  indeed,  and  numerous  enough. 
But  there  appears  to  have  been  only  one  coirp-dire, 
or  body-fine,  the  same  for  all  ranks,  namely  seven 
cumhals  or  female  slaves — the  equivalent  of  twenty- 
one  cows. 

And  when  this  coirp-dire,  or  price  of  the  body  or 
life  of  a  man,  is  further  examined,  it  is  found  to  con- 
sist of  two  parts  :  (1)  one  cumhal  of  compensation 
(aithgin) ;  (2)  the  six  cumhals  of  the  coirp-dire  proper. 

In  the  tract  '  Of  every  Crime  '  ^  it  is  stated  : — 

If  the  man  who  is  dead  has  a  son,  he  takes  the  cumhal  of 
compensation  alone.     If  not  alive,  his  father  is  to  take  it.     If  not 


'  The  references  in  this  chapter 
are  to  the  four  volumes  of  The 
Ancient  Laws  of  Ireland.  I  re- 
gret very  much  not  to  have  had 
the  advantage  of  vol.  v.  edited 
by  Dr.  Atkinson  and  not  yet  pub- 


lished, but  I  am  greatly  indebted 
to  him  for  his  kind  help  and 
advice  on  manj^  difficult  points. 

^  iv.  p.  259.      This  passage  is 
abridged. 
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alive,  his  brother ;  if  he  be  not  alive,  the  nearest  person  to  him  is 
to  take  it.     And  then  the  coirp-dire  is  divided : 

3  cumhals  to  the  son  and  the  father ; 

1  cumhal  to  the  brother ; 

1  cumhal  to  the  son  and  father  {sic)  ; 

1  to  the  geilfine  from  the  lowest  to  the  uppermost  man  ; 

— so  making  up  the  6  cumhals  of  the  coirp-dire. 

And  in  the  '  Book  of  Aicill '  (p.  537)  are  these 
lines : 

Three  eric  fines  are  counselled  : 

(1)  There  is  paid  full  compensation  ; 

(2)  And  fair  honest  coirp-dire  ; 

(3)  And  honour-price  is  paid. 

Besides  this  coirp-dire,  therefore,  was  the  eneclamiy  The 

■,  .  •  p    .1        r»  •  J     n        eneclann 

honour-price  or  price  oi  the  lace,  t.e,  payment  lor  or  honour- 
insult.     And  this  was  the  payment,  by  no  means  con-  l^^^^^^ 
fined  to  homicide,  which  varied  accordinef  to  rank.       ^j*^^  '^^P^- 

.   '  .  .        ^  The 'eric' 

These  two  things  then — the  coirp-dire  of  seven  cum-  fine  in- 
hals  and  the  honour-price — made  up  together  (with,  both. 
in  some  cases,  exceptional  additions)  the  eric  fine. 

Next  as  to  the  persons  liable  for  its  payment. 

In  the  Corns  Bescna  ^  the  following  statement  is 
made  relating  to  homicide  in  cases  where  the  homicide 
was  one  of  necessity  : — 

The  eric  fine  is  to  be  paid  by  the  slayer's  kindred  (fine),  as 
they  divide  his  property  (cro).  He  (the  slayer)  shall  pay  a 
cumhal  of  restitution  (aithgin)  and  as  much  as  a  son  or  a  father 
of  the  six  cumhals  of  the  dire -fine. 

As  to  crimes  of  non-necessity  : — ^ 

he  himself  is  to  be  given  up  for  it,  with  his  cattle  and  his  land. 

If  he  has  not  enough  to  pay  the  eric  or  is  not  to  The 

T  T  ,       1  "  kindred 

be  caught,  then  of '  near 

it  is  to  be  paid  by  his  son  until  his  cattle  and  his  land  be  spent  ^^^^  liable 

on  it  (or  failing  him)  by  his  father  in  the  same  manner.  for  the 

whole  eric. 

1  iii.  p.  69.  ^  Ibid,  and  iv.  245-248. 
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Lastly,  failing  both  the  son  and  the  father, 

it  is  to  be  p^d  b  v  e«ch  nearect  hearth  (teallach)  to  him  until  all 
they  hare  is  ^>ent,  or  fall  pavment  of  the  crime  is  made  ap 

So  that,  in  the  absence  or  in  default  of  the 
murderer,  at  the  date  of  this  Brehon  tract,  his  family 
and  kindred  were  answerable  for  the  whole  of  the 
eric  in  the  case  of  wilful  murder. 

The  nearest  hearths  or  '  fine  who  bear  the  crimes 
of  each  kinsman  of  their  stock '  were,  accordincr  to  the 
f»^'-    Senchus  Mor  (i.  p.  261) : — 

It  to  third  ^      *^ 

~*^^^  1.  Gril  fine  ; 

2.  Derh  fine ; 

3.  lar  fine ; 

4.  Ind  fine. 

I  think  M.  D'Arbois  de  Jubainville  ^  is  probably 
right  in  explaining  these  four  hearths  or  fines  to  be 
groups  or  grades  of  kindred.  He  divides  them  thus : — 

/  father : 

,_  ...        I   son ; 

The  geu  fine  -  , 

'  j  grandfion; 

^  brotlier. 


(  grandfather; 


uncle ; 


greafr-grand 
great-nnele 
greai-n 
\  aeeond 


(  greai-grandfather  ; 


uzrfine    ,  great-ne^ew; 


eonsicL 


tfuifine 


I  great-gieat-grandbther ; 
^   gi«ai-greai-imc:e : 
.   great-great-n^hew ; 
\  third  eonfiin. 


Whether  this  interpretation  of  the  Brehon  scheme 

"'■  Court  de  Litterature  CeUiqme^  tome  viL      Etude  aur  le  DroU 
Celtijue,  tome  L  p.  186. 
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of  the  divisions  of  the  Irish  fine  or  kindred  be 
correct  in  every  detail  I  shall  not  venture  to  give  an 
opinion,  further  than  to  say  that,  viewed  in  the  light 
of  other  tribal  svstems,  it  seems  to  me  to  be  nearer 
the  mark  than  the  various  other  attempts  to  make 
intelligible  what  after  all  are  very  obscure  passages 
in  the  Brehon  Laws.  The  seventeen  persons  making 
up  the  four  divisions  of  the  fine  or  kindred  must  be 
taken,  I  think,  as  representing  classes  of  relations  and 
not  individuals ;  e.g.  under  the  head  '  first  cousin  ' 
must  be  included  all  '  first  cousins,'  and  so  on 
throughout. 

So  understood,  the  four  hearths  or  groups  of  kin- 
dred Hable  for  the  eric  would  include  the  sixteen  grades 
nearest  of  kin  to  the  criminal.  He  himself,  or  the  chief- 
tain, would  form  the  seventeenth  person  on  the  list. 

The  tract  '  Of  every  Crime '  seems  to  confirm  the 
view  above  taken.  It  states  (iv.  241)  that  'for  the 
crimes  of  every  criminal '  he  himself  was  first  liable. 

If  he  has  absconded  it  goes  upon  his  chattels  ;  living  chattels 
or  dead  chattels. 

The  liability  falls  next  upon  his  father  and  his  The  four 
brother,  but,  according  to  the  commentary,  upon  his  « hearths ' 
son  first,  if  he   have  one.     These   seem   to  be   the  Iro^upsof 
qeilfine  relations  or  nearest  hearth.     And  after  them  kinsmen 

^      '^  ^  m  grades 

it  falls,  according  to  the  text,  upon  his  '  deirbhfine  of  reia- 
relations.'  And  '  if  they  have  absconded  so  that 
they  cannot  be  caught,  his  crime  goes  upon  his  chief.' 
But  before  it  goes  upon  the  chief  the  iarfine  and 
other  fines  come  in,  according  to  the  commentary, 
and  the  chief  is  said  to  be  that  of  the  four  Jines. 

The  reason  why  the  crime  goes  upon  the  deirbhfine  division 
and  the   iarfine  division   here  before  it  goes  upon   the  chief   is 
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because  it  is  one  chief  over  them. 
of  the  four  families  (p.  24H). 


His  chief — i.e.  the  chief 


The  same 

pTOUpS 

both 
received 
and  paid 
eric. 


On  the  whole,  therefore,  according  to  whatever 
rules  of  kinship  a  fine  may  have  been  divided  into 
the  '  four  nearest  fines  or  hearths,'  we  can  hardly  be 
wrong  in  considering  them  not  as  four  artificial 
groups  including  in  all  seventeen  individuals,  but  as 
four  family  groups  arranged  in  the  order  in  which 
liability  for  a  kinsman's  crime  was  to  be  shared. 

The  full  liability  for  the  eric  would  then,  as  in 
the  C}inric  case,  fall  upon  the  four  groups  or  hearths 
as  a  whole.  But,  again  as  in  the  Cymric  case,  the 
amount  falling  upon  each  of  them  was  defined 
and  divided  among  the  individuals  composing  it. 
The  same  family  division  held  good  both  as  regards 
payment  and  receipt  of  eric.^ 

The  general  correspondence  between  the  obliga- 
tion to  pay  and  the  right  to  receive  a  share  in 
fines  is  shown  by  another  passage  from  the  Senchus 
Mor: 

The  feini  charge  the  liability  of  each  kinsman  [comfogius]  upon 
the  other  in  the  same  way  as  he  obtained  his  eric  fine  and  his 
inheritance.'^ 


^  The  view  here  taken,  that 
the  four  fines  in  the  geilfine  di- 
vision are  classes  or  grades  of 
relationship,  makes  more  intelli- 
gible the  rules  laid  down  in  the 
Book  of  Aicill  (iii.  331-335),  espe- 
cially the  one  which  determines 
that  '  if  one  person  comes  up  into 
the  "geilfine"  so  as  to  make  it 
excessive,  a  man  must  go  out  of 
it  into   the   "  deirbhfine  "    and  a 


man  is  to  pass  from  one  division 
into  the  other  up  as  far  as  the 
indfine,  and  a  man  is  to  pass 
from  that  into  the  community.' 
Obviously,  as  a  fresh  generation 
comes  into  the  nearest  hearth,  a 
generation  at  the  top  naturally 
moves  out  of  the  group.  The 
great-grandfather  becomes  a  great- 
great-grandfather,  and  so  on. 
2  i.  p.  263,  and  iv.  p.  245. 


Solidarity  of  the  Kindred.  79 

The  penalties  for  any  other  crime  than  homicide 
fell  in  the  first  instance  upon  the  criminal  alone,  and 
the  person  injured  took  the  whole  of  the  compensa- 
tion for  his  injury. 

But  it  was  not  so  in  the  case  of  homicide.  It  was 
not  a  matter  for  the  individual  alone.  Both  in  pay- 
ment and  receipt  it  was,  as  with  the  Cymry,  a  joint 
interest  of  the  kindred. 

The  following  passage  makes  this  clear  : — 

What  is  the  reason  that  it  is  upon  himself  alone  every  crime 
that  a  person  commits  goes,  exceijt  hilling,  provided  he  has  the 
means  of  paying  it  ? 

Answer.  Because,  though  it  be  against  him  alone  evil  is  done, 
except  hilling,  it  is  to  himself  alone  it  shall  be  paid.  Every 
hilling,  however,  which  he  commits,  it  is  not  he  alone  that  shall 
pay  for,  though  he  has  the  means  of  paying  for  it,  but  it  goes 
upon  the  family  (fine),  and  this  is  now  the  reason:  because  though 
it  were  himself  or  his  son  that  had  been  killed,  it  is  the  whole 
family  (fine)  that  would  take  the  body  fine  (coirp-dire)  of  either 
of  them,  and  not  his  son  or  father.^ 

A  still  clearer  indication  of  this  solidarity  of  the  The 
family  or  kindred  occurs  in  the  Book  of  Aicill  (p.  541)  if^^'^^ 
in    regard    to    the   right  of  the   several  members,  kindred. 
according  to  relationship,  to  share  in  composition  for 
a   kinswoman   abducted   without  their  consent.     If 
taken  without  her  own  consent,  honour-price  was  to  be 
paid  to  herself,  and  also  honour-price  was  to  be  paid 
to   her  chiefs,  and  her   relations,  according   to  the 
nature  of  their  relationship  to  her.     This  presumably 
was  for  the  breach  of  their  protection.     Should  death 
overtake  her  before  she  was  restored,  coirp-dire  and 
honour-price  were  to  be  paid  to  her  family.     In  case 


»  IV.  p.  245. 
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of  her  consent  it  was  the  same  except  that  she  could 

claim  no  honour-price  for  herself. 

So  far,  then,  we  have  felt  our  way  to  the  following 

conclusions : — 
Summary  (1)  That    the    eric   for  homicide  in  Ireland  was 

?ii«\s      shared    by    the    family    in   grades    of    relationship 
to  eric.       elaborately  fixed,  but  which  it  is  not   necessary  to 

discuss  further. 

(2)  In  cases  of  innocent  homicide  the  family,  i.e. 
four  nearest  hearths  or  grades  of  kindred,  shared  the 
eric  with  the  slayer,  i.e.  the  slayer  was  only  liable  to 
pay  a  share  of  the  eric. 

(3)  In  cases  of  intentional  homicide  the  goods  of 
the  murderer  all  had  to  go  first,  and  only  the 
remainder  was  thrown  upon  his  kindred.  But  (except 
inter  se)  they  were  liable  to  the  kindred  of  the  slain 
for  the  whole  of  what  the  slayer  could  not  pay. 

(4)  The  eric  consisted  of  two  parts — the  coirp-dire 
and  the  honour-price.  The  coirp-dire  was  seven 
cumhals,  one  of  which  was  for  restitution  {aithgin), 
the  other  six  cumhals  being  the  coirp-dire  proper. 

(5)  As  in  other  laws,  there  were  sometimes 
additional  payments  for  breach  of  protection  or 
privilege  &c. 

II.    THE    H0:^0UR-PRICE    (eNECLANN). 

It  is  necessary  next  to  direct  special  attention  to 
the  honour-price  (eneclann). 

The  question  at  once  arises,  whose  honour-price 
had  to  be  paid  ? 

In  the  first  place,  according  to  a  passage  in  the 
Book  of  Aicill,  it  is  the  honour-price  of  the  slayer 
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that  had  to  be  paid,  i.e.  the  higher  the  rank  of  the 
slayer  the  greater  the  payment  to  the  kindred  of  the 
person  slain. 

The   passage    alluded   to    occurs  almost    at    the  The 
beginning  of  the  Book  of  AiciU  (p.  99).    The  heading,  p%e"Jf 
literally  translated,  is  :  '  Fines  are  doubled  by  anger  ^^®  slayer, 
(ferg).'     Then  follows  a  long  commentary,  in  which 
the  point  seems  to  be  limited  to  secret  murder,  and  the 
doubling  seems  to  be  the  result  of  the  concealment.  This 
is  quite  consistent  with  tribal  feeling  as  shown    in 
other  laws,  concealment  of  the  slain  person  on  the 
part  of  the  murderer  being  considered  a  grave  aggra- 
vation.    The  passage  is  as  follows  : — 

Fines  are  doubled  by  anger  {ferg). 

The  double  of  his  oivn  Jiojiour-price  is  due  of  each  and  every 
person,  whether  native  freeman,  stranger,  foreigner,  daerman,  or 
looker-on,  for  the  crime  of  secret  murder.^ 

And  then  the  commentary  goes  on  to  say  that  if 
it  was  the  same  person  who  killed  and  concealed 

a  fine  of  7  cumhals  and  full  honour-price  for  the  concealing,  and 
7  cumhals  and  full  honour-price  for  the  killing,  which  is  twice 
7  cumhals  and  double  honour-price  upon  a  native  freeman  for 
secret  murder. 

Obviously  the  honour-price  in  both  cases  is  that  of 
the  murderer,  for  a  little  further  on  is  a  statement  that 

the  same  fine  is  upon  a  native  freeman  for  looking  on  at  the 
killing  of  a  native  freeman,  or  a  stranger,  or  a  foreigner,  or  a 
daerman.^ 

But  besides  this  honour-price  of  the  criminal,  as  The 
we  have  seen,  other  payments  had  apparently^  to  be  pSce"oV 
made  to  the  relatives  of  the  slain,  for  breach  of  their  *^®  f f!" 

'  or  of  bis 

protection  or  for  injury  sustained,  and    these  were  kinsmen* 

1  iii.  p.  99.  ■'  p.  101. 

G 
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The 

honour- 
price  of 
the  pro- 
tector of 
the  slain. 


measured  by  the  honour-price  of  the  recipients  and 
not  by  that  of  the  criniinah 

It  is  not  quite  clearly  stated  that  these  payments 
were  a  part  of  the  eric,  but  we  may  suppose  that 
thev  were  in  a  sense  abuyino-  off"  of  the  ritrht  of  feud, 
and  accepted  in  lieu  of  the  right  of  joining  in  the 
avenirement  of  the  crime  and  in  the  feud,  for  which 
the  eric  was  the  composition. 

A  passage  in  the  Book  of  Aicill  (p.  107)  incident- 
ally seems  to  show  that  the  son  of  a  person  slain 
could  choose  whether  to  claim  honour-price  on  the 
scale  of  his  own  social  rank,  according  to  right  of  pro- 
perty, or  of  the  status  of  his  father  or  grandfather,  or 
that  of  the  chieftain  under  whose  protection  he  lived. 

If,  having  been  given  his  choice  of  taking  honour-price  in 
right  of  property,  or  honour-price  in  right  of  his  father  and  his 
grandfather,  he  made  choice  of  honour-price  in  right  of  his 
property,  and  decay  came  upon  his  property  so  that  he  lias  [leftj 
but  the  kingship  of  the  three  handles — the  handle  of  his  flail,  the 
handle  of  his  hatchet,  and  the  handle  of  his  wood  axe ;  he  is 
(then)  entitled  to  but  one  screpall  for  his  worthiness  if  he  be 
worthy  ;  and  if  he  be  not  worthy  he  is  entitled  to  nothing,  unless 
children  have  been  born  to  him  afterwards  which  he  had  not 
before  on  the  daj'  of  making  his  choice,  and  if  they  have  been 
born  he  has  honour-price  in  right  of  them. 

The  passage  goes  on  to  mention  the  case  of  his 
having  made  choice  '  to  have  honour-price  in  right  of 
his  relations  or  in  right  of  his  chief.' 

In  the  Senchus  Mor  (i.  p.  275),  without  direct 
mention  of  the  case  of  homicide,  is  the  following 
statement : — 

The  honour-price  is  fourfold.  Full  honour-price  is  due  to  one 
for  his  father,  half  honour-price  for  his  father's  brother,  one  third 
honour- price  for  his  son  or  his  daughter,  one  fourth  honour-price 
for  his  grandson. 

On  the  whole  it  may  be  gathered  from  the  Brehon 
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tracts  that,  whilst  the  coirp-dire  or  body  fine  was  a 
fixed  amount,  the  eric  or  full  payment  was  complex, 
involving,  besides  the  coirp-dire,  the  honour-price  of 
the  slayer  according  to  his  rank,  and  also  payments 
to  the  relations  of  the  slain,  regulated  by  their  honour- 
price  and  rank,  and  nearness  of  relationship  to  the 
slain  person,  by  way  of  reparation  for  the  insult  or 
injury  involved,  or  for  breach  of  their  protection,  &c. 
In  order  to  judge  how  much  these  payments  of 
honour-price  added  to  the  eric,  we  must  seek  to  learn 
something  of  the  character  of  the  various  grades  and 
ranks,  and  the  amount  of  the  honour-price  of  each. 

III.  THE  GRADATIONS  IN  RANK  UNDER  THE 
BREHON  LAWS. 

The  gradations  in  the  honour- price,  as  stated  in 
the  '  Crith  Gabhlach,'  become  very  important  from 
the  light  thrown  by  them  upon  the  structure  of 
tribal  society  in  Ireland. 

At   the   bottom   of  the   list   of  these  grades  is  The 
mentioned   the   midboth   man   or   ordinary   freeman  or  ordi- 
without  land  or  cows  (?).    He  is  said  to  be  entitled,  as  ^^l  ^^^^' 
food  allowance,  to  the  humblest  fare  of  '  milk  and  ^^f  ^^^^ 

allowance. 

stirabout '  and  for  himself  alone  (iv.  301). 

His  honour-price  is  only  a  dairt  heifer  or  colpach 
heifer,  and  his  honour-price  (as  that  of  other  grades) 
is  also  the  limit  of  the  value  of  his  oath  or  pledge. 
He  is  a  man  who  has  not  yet  attained  to  a  household 
of  his  own.  When  he  has  done  that  he  seems  to  rise 
to  the  next  rank  of  an  og-aire,  i.e.  a  young  aire. 

Suddenly,  we  are  told  of  the  og-aire  that  he  has 
seven  cows  and  a  bull,  seven  pigs,  seven  sheep,  and 

G  2 
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a  horse.  He  also  has  a  cow  hiiid,  i.e.  land  to  graze 
seven  cows,  for  which  a  cow  is  paid  every  year  by 
him  to  his  chief.  He  has  an  ox,  and  a  fourth  part  of 
the  needful  for  ploughing  :  i.e.  presumably  he  joins 
with  others  in  making  up  a  plough  team  of  four 
oxen.  Surely  these  have  been  supplied  to  him  by 
his  chief,  as  in  the  case  of  the  Cymric  'da.'  His 
proportionate  stock  (turcreicc)  is  eight  cows,  which 
with  liis  land  he  gets  from  a  bo-aire,  possessed  of 
surplus  cattle,  and  he  pays  to  him  a  food-rent  'bes 
tigi '  (like  the  Welsh  gwestva)  of  a  cow  and  a  pig, 
&c.  Should  his  stock  increase  he  does  not  always 
become  at  once  a  bo-aire,  '  because  four  or  five  such 
may  occupy  the  land  of  a  bo-aire,  and  it  w^ould  not 
be  easy  for  each  of  them  to  be  a  bo-aire  '  (iv.  pp. 
305-309). 
The  So  in  the  same  way  a  bo-aire  has  land  of  twice 

seven  cumhals,  and  he  has  half  of  a  full  ploughing 
apparatus,  and  his  proportionate  stock  (from  his 
chief)  is  twelve  cows ;  and  a  colpach  heifer  is  his 
ibod-rent ;  and  his  honour-price  is  five  seds. 

A  bo-aire  may  have  a  full  and  complete  plough 
team  and  twenty  cows  and  other  things,  and  he  may 
even  rise  to  the  giving  of  proportionate  stock  to 
tenants  of  his  own  if  his  stock  should  have  grown  too 
much  for  his  land.  But  he  still  may  remain  a  bo-aire. 
He  may,  however,  rise  from  a  bo-aire  into  Siflaith  (or 
chief),  when  he  has  double  as  much  as  an  "  aire  desa ' 
and  has  established  himself  with  a  green  round  his 
homestead,  and  so  surrounded  his  house  with  a  pre- 
cinct in  which  he  can  give  protection  to  cattle  taken 
in  distress,  this  being  one  of  the  important  duties 
and  functions  of  a  chief  (flaith)  (iv.  pp.  309-317). 


oo-aire. 
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It  would  seem  that  even  when  a  man  had  risen  to 
be  the  chief  of  his  kindred  (line)  he  might  still  be 
simply  a  bo-aire,  and  not  necessarily  yet  a  fiaith  chief. 

In  another  tract,  among  other  disconnected  items 
are  the  following  : — 

Whatever  number  of  the  divisions  of  the  bo-aires  happen  to  ,  . 

be  contending,  though  one  of  them  be  older  than  the  others,  the 
grade  which  is  most  wealthy,  i.e.  in  point  of  wealth,  it  is  it  that 
takes  precedence. 

He  is  a  hill  of  chieftainship  in  the  third  person. 

Unless  his  father  and  grandfather  were  flaith,  though  he  may 
be  of  the  same  race  as  to  his  origin,  his  chieftainship  is  lost  to 
him. 

A  plebeian  chief  is  one  whose  father  or  grandfather  was  not  a 
chief  (flaith).      (iv.  pp.  379-381.) 

It  would  seem  from  these  statements  that  to 
become  a  flaith  from  the  rank  of  bo-aires  something 
like  an  election  was  needful,  and  that  wealth  weighed 
most  in  the  election.  It  shows,  however,  that  it  was 
election  out  of  a  class  or  family  in  which  the  flaithship 
descended  from  father  to  son,  and  that  one  of  the 
qualifications  was  that  a  man's  father  and  grand- 
father before  him  must  have  been  flaiths. 

So  too  in  the  '  Crith  Gabhlach'  (iv.  p.  321)  the  The 'aire 
aire  desa  must  be  the  son  of  an  aire  and  the  grand- 
son of  an  aire.  He  has  (probably  a  minimum  of)  ten 
tenants,  five  giallna  and  five  saer,  and  gets  a  food- 
rent  from  each.  But  he  himself  takes  proportionate 
stock  from  his  chief,  for  which  he  pays  food-rent  in 
the  same  way. 

The  aire  ard  has  twenty  tenants,  ten  giallna  and  The '  aire 
ten  saer,  and  in  his  turn  he  takes  proportionate  stock 
from  his  chief  (iv.  p.  325). 

The  aire  tiiisi  has  twenty-seven  tenants,  fifteen  The  aire 
giallna  and  twelve  saer,  and  he  takes  himself  propor-  *"^^^" 
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tionate  stock  from  a  king,  '  and  lie    makes    corus- 

arrangements   in    the   raith  right   of  his  father   and 

(jrandfdthcr,'  whatever  this  may  be  (iv.  325). 

The  'aire  Above  him  is  the  aire  forgaill,  with  forty  tenants  ; 

'^^*^'  *      and  at  the  liead  of  the  flaith  or  chieftain  grade  comes 

The  •  r.i-     the  Ri-tuaithe,  who  is  the  chief  or  King  of  a  Tuath. 

We  need  not  attempt  to  discuss  the  details  of 
The  lower  tliis  hierarchy  of  chieftains.  It  is  enough  that, 
pra.iesiake  tlirouijhout,  the  lower  chieftain  takes  stock  from  and 

stock  from  c  ' 

the  higher  pays  food-reuts  to  the  higher  chieftain,  or  the  Ei- 

find  DflV  1^     »■  cj 

food-rents  tuaitlic,  as  the  case  may  be.  So  that  the  grades  of 
tribal  rank  were  connected  by  the  link  formed  by 
the  receipt  of  an  allotment  of  stock  from,  and  the 
payment  of  food-rent  to,  the  next  superior  grade. 

Concentrating    attention   now    on   the    'fine'  or 
group  dependent  upon  a  single  flaith  or  chief,  we 
have  seen  that  it  consisted  not  only  of  his  kindred, 
but  also  of  other  dependents. 
The  other         We  have  seen  that  the  chief  had  both  giallna  and 
a'^chief'-      suer  tenants,  and  that  he  supplied  these  tenants  with 
^^^'         stock,  and  received  food-rent  and  services  in  return. 
In  the  second  volume  of  the  Senchus  Mor  ^  are  two 
chapters  on  Saer-raith  and  Daer-raith.     And  the  two 
kinds  of  tenancy  are  explained  somewhat  as  follows. 
In  the  5a^?^-raith  the  stock  is  given  without  any 
pledge,  and  the  return  for  it  is  one-third  in  value 
as  food-rent  every  3^ear,  and  the  tenant  has  to  per- 
form what  is  translated  as  homage,  and  to  do  service 
on   the    dun-fort,  at  harvest  time,  and  on  military 
expeditions,  but  he  does  no  manual  labour.      The 

'  ii.  p.  195. 
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saer  tenant  cannot  separate  from  his  own  hereditary 
tribal  chieftain,  or  refuse  to  take   stock  from  him, 
and  to  that  extent  he  seems  to  be  adscriptiis  glehce. 
But   if  he    chooses   to   receive  stock  from  another  Effect  of 
chief  he  can  give  it  up  when  he  likes,  unless   not  ance  of 
having  returned  it  for  three  lifetimes,  he  has  let  the  fo^three 
chief  get  a  permanent  hold  on  him,  but  this  must  not  lives. 
be  so  as  to  rob  his  own  tribe  of  their  innate  rights 
{p.   219).     This  freedom  to  take   stock  from  other 
chieftains  does  not,  therefore,  seem  to  alter  his  posi- 
tion or  that  of  his  successor  as  permanent  tenants 
of  their  own  hereditary  chieftain.     And  this  applies 
both  to  his  higher  chieftain  of  kingly  rank,  and  his 
own  lesser  chieftain  of  faith  rank.  i 

He  cannot  separate  from  his  own  king  (ri)  at  any  time,  either 
in  saer-raih  or  daey-rsbih,  unless  the  chief  be  indigent.  .  .  .  His 
own  aire  of  the  Jiaitli  grade  is  in  the  same  position  as  his  own 
liing  (p.  211). 

On  the  other  hand,  whilst  in  the  case  of  stock 
taken  from  another  chieftain  the  contract  can  be 
ended  on  either  side  (except  after  three  lives),  the 
hereditary  king  or  chieftain  cannot,  without  good 
reason,  withdraw  the  stock  from  the  tenants. 

If  he  be  his  own  king  he  can  never  take  away  either  his  saer 
stock  or  daer  stock  unless  the  tenant  be  indigent,  and  there  are 
no  life  separations  between  the  tenant  and  his  own  hereditary 
king  unless  either  of  them  act  illegally,  &c.  .  .  . 

The  tightness  of  the  tribal  bond  is  shown  still 
more  clearly  by  the  statement  that  the  chieftain 
himself  is  not  competent  to  forgive,  so  as  to  bind  his 
successors,  the  food-rent  due  from  the  tenant. 

The  food-rent  is  free  to  the  successors  of  the  chief ;  for  the 
chief  is  not  competent  to  forgive  the  payment  of  what  supplies  his 
house  (p.  213). 
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So  much  we  ixather  from  the  chapter  on  saer-v2ii\\. 
Now  as  to  daer-rvi\\\  (p.  223).  No  one  was  bound  to 
take  daer  stock  from  any  one,  not  even  from  his  own 
chieftain  or  kin^.  Taking'  daer  stock  was  therefore 
a  matter  of  contract,  and  a  contract  by  a  tribesman 
affected  \\\^  fine  or  kindred. 

The  stock  is  received  by  the  tenant  either  with  or  without 
the  knowledge  of  the  fine,  for  if  it  was  unknown  to  them  they 
could  impugn  his  contract,  but  if  it  was  within  their  knowledge, 
though  the  stock  be  ever  so  great,  it  is  fastened  upon  them. 

The  fine  had  a  voice,  presumably  lest  it  should  be 
found  that  cattle  in  their  family  herd,  unknown  to 
tliem,  mioht  belong  to  some  outside  chieftain.  And 
further,  if  continued  for  three  lives,  the  obligation 
might  become  permanent,  as  in  the  case  of  saer  stock. 
Besides  these  daer  and  saer  tenants  who  had 
taken  stock  from  their  chieftain  or  king,  and  who 
seem  to  have  been  to  a  great  extent  adscripti  glebce, 
after  three  there  is  mention  of  fuidhir  tenants.    They  seem  to  be 

genera-  ,  '^     ,  •^ 

tions.  Strangers,  admitted,  like  the  Cymric  alltuds,  upon  a 
chieftain's  land,  and,  like  the  Cymric  alltuds,  free  to 
move  away,  until  by  residence  for  three  generations 
they  also  have  become  recognised  as  freemen,  and 
at  the  same  time  adscripti  glehce. 

In  the  tract,  '  Divisions  of  the  Tribe  of  a  Terri- 
tory,' ^  is  the  following  mention  of  the  fuidhir 
tenants,  confirming  what  has  been  said  above. 

It  occurs  in  the  commentary  : — 

His  fuidhir  tenants,  i.e.  they  become  free  during  the  time  of 
three  persons  ;  the  fourth  man  is  called  a  daer-bothach  person  ; 
the  fifth  is  a  sencleithe  person. 


'  Fuidhir 
tenants 
become 
adscripti 

alehcs 


'  iv.  p.  283. 
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The  fifth  person  would  be  the  great-great-grand- 
son of  the  original  fuidhir.  Further  on  (p.  287)  is 
the  following  : — 

The  families  of  the  fuidhir  tenants  are  subject  to  manifold 
divisions.  The  son  is  enriched  in  the  same  ratio  as  his  father, 
and  the  father  does  not  sell  anything  to  the  prejudice  of  his  sons, 
grandsons,  great-grandsons,  or  great-great-grandsons. 

The  chief  point  of  interest  is  that  the  men  of  the  The  fifth 
fourth  generation  of  fuidhirs,  according  to  the  above-  become 
quoted  passages,  became  daer-hotliach  persons — half  ck^he.' 
free  men — and  the  fifth  generation  sencleithe,  so  that 
the  family,  like  the  Cymric  stranger,  grew  into  freedom 
in  four  or  ^ve  generations. 

This  gradual  growth  of  fuidhirs  into  sencleithe 
tenants  in  ^ye  generations  of  occupation  is  illustrated 
by  the  retention  of  rights  for  a  corresponding  period. 
In  the  Book  of  Aicill  (p.  157)  is  a  statement  that  the 
land  of  an  imbecile  person  (a  fool's  land)  is  not  lost 
to  his  descendants,  though  they  be  also  imbeciles, 
'  till  five  persons  : '  that  is,  till  the  fifth  generation. 

The  number  of  generations  required  does  not, 
however,  seem  to  have  been  absolutely  uniform. 

The    following    is    from    the    '  Crith   Gabhlach ' 

(p.  321):- 

If  there  be  service  from  them  (cottier  and  fuidhir  tenants 
which  he,  the  chief,  brings  upon  the  land)  to  '  flaith  '  chiefs  to 
nine  times  nine  (years  ?),  they  are  cottiers  and  fuidhir  tenants  ; 
they  are  sencleithe  tenants  from  that  out. 

In  the  Editor's  note  (p.  350)  to  the  sequel  to  the 
'  Crith  Gabhlach,'  there  is  a  statement  that  the  sen- 
cleithe tenant  was  a  man  who  came  from  his  natural 
chief  to  settle  under  another  chief ;  and  if  he  or  his 
successors  continued  away  during  the  time  of  three 
successive  chiefs,  with  the  knowledge  of  the  former 
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Compari- 
son with 
Cymric 

CU!il01U 

as  to 
slrangers. 


cliief,  and  unclaimed  by  him  or  his  successors,  he  or 
they  then  became  '  sencleithe,'  and  could  not  go  away 
of  tliemselves  nor  be  claimed  by  the  other.^ 

These  passaijfes,  taken  together,  seem  to  imply  that 
after  live,  or  sometimes  three,  generations  of  tenancy 
under  the  same  chieftain  or  his  successors,  the  fuidhir 
tenants  became  in  some  sense  adscripti  glehce^  like 
the  Cymric  alltuds,  and  at  the  same  time  formed  a 
group  of  kindred  ver}^  much  like  a  Cymric  gwely. 

Beyond  this  it  is  not  easy  to  realise  the  position 
of  the  sencleithe  person.  The  text  of  the  Brehon  law 
tracts  is  often  very  obscure,  and  the  commentary  so 
imperfect  that  the  suggestion  again  and  again  occurs 
to  the  student  that  the  commentator  may  sometimes 
himself  be  groping  in  the  dark.  Moreover,  all  the 
Brehon  tracts  have  not  yet  been  published,  so  that 
we  have  as  yet  only  part  of  the  evidence  before  us. 
Still  it  seems  to  be  safe  to  say  that  there  are  indica- 
tions that,  as  in  Wales,  there  were  rungs  in  the  social 
ladder  by  which  the  stranger  or  unfree  tenant  might, 
after  a  certain  number  of  generations,  climb  into 
something  like  freedom  and  tribal  rights  at  the  cost 
of  becoming  at  the  same  time  attached  to  the  land 
of  the  chieftain ;  and  that  to  the  freeman  also  the 
grades  of  social  rank  were  in  some  measure  dependent 
upon  the  social  position  of  fathers  and  grandfathers 
and  great-grandfathers  as  well  as  upon  the  acceptance 
of  stock  and  the  payment  of  food-rent  and  the  per- 
formance of  services  to  chieftains  of  higher  rank. 


'  Dr.  Atkinson  has  kindly  given 
me  a  reference  to  MS.  H.  3-18, 
237  and  485,  the  former  of  which 
ends  its  paragraph  on  *  sencleithe  ' 
thus  : — '  If  he  serve  from  that  on- 


ward, till  the  fifth  man  come  and 
during  the  time  {his  time  ?),  then 
he  is  a  sencleithe  and  he  cannot 
go  from  the  heirs  [comarba]  for 
ever  after.' 
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Further,  without  pressing    too  far  resemblances  and  as  to 
which  are  not   complete  between  Irish  and  Cymric  between 
custom,  it  may  at  least  be  sus^gested  that  the  Irish  ^^}^^  ^"^ 

''  ^^  tribesmen 

example  of  the  acceptance  of  stock  by  the  young  made  by 

og-aire  from  the  chief  of  his  family,  or  some  higher  and  ac- 

chieftain  whose  man  he  was  or  became,  may  throw  of^d^ttie^ 

some  light  upon  the  Cymric  provision  of  da  or  cattle 

to  the  young  tribesman  who  became  '  man  and  kin  ' 

to  the  chieftain  who  gave  it  for  his  maintenance.     In 

the    Irish   instance,    this   bestowal   and   acceptance 

of  stock  was  part  of  a  system  which  ran  through 

all  ranks  and  grades.     And  it  seems  to  have  formed 

the  natural  link  connecting   one    social   rank  with 

another,    and    securing  some  kind  of  solidarity  in 

the  whole  kindred  or  tribe,    in  addition  to    the  tie 

of  blood  relationship  and  sometimes  as  a  substitute 

for  it. 

We  are  now  in  a  position  to  consider  the  amount 
of  the  honour-price  of  the  various  grades  in  tribal 
society  as  exhibited  in  the  Brehon  tracts,  and  to 
judge  how  far  it  was  an  important  addition  to  the 
coirp-dire,  and  whether  it  raised  the  Irish  eric  to  an 
amount  at  all  near  to  that  of  the  galanas  of  the 
Cymric  Codes. 

In  the  '  Crith  Gabhlach  '  the  honour-price  of  each  The 

T      .        .  ,     ,  amount 


graae  is  given  as 

oeiow  : — 

of  the 

Midboth  men  . 

.     a  dairt  heifer 

or  colpach  heifer 

honour- 
price  of 

Og-aire     . 

.     3  seds  of  cow  kind 

each 

Bo-aire     . 

.     5  seds 

or  =  1  cumhal 

grade. 

Aire  desa 

.  10  seds 

or  =  2  cumhals 

Aire  ard   . 

.  15  seds 

or  =  3  cumhals 

Aire  tuisi 

.  20  seds 

or  =  4  cumhals 

Aire  forgaill 

.  15  seds  {sic ;  ?  30  seds) 

or  =  6  cumhals.' 

iJi-tuaith 

7  cumhals 

^  See  Senchus  Mor,  i.  p.  76  and  iii.  p.  43. 
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Diflference 
between 
the  Irish 
'  eric  ' 
and  the 
Cymric 
'  galanas.' 


The 

honour- 
price  the 
limit  of 
the  power 
of  protec- 
tion. 


The  honour-price  is  given  in  the  '  Crith  Gabhlach  ' 
in  seds.  The  number  of  cunihals  or  female  slaves  is 
taken  from  a  list  in  the  Book  of  Aicill  (p.  475)  and 
from  a  statement  in  the  Senchus  Mor  (i.  p.  76)  in 
which  the  honour-price  of  the  aire  forgaill  is  stated 
to  be  6  cumhals. 

It  seems,  then,  that  the  honour-price  of  the  Ei- 
tuaith,  the  highest  chieftain,  was  seven  cumhals, 
whilst  the  honour-price  of  the  bo-aire  only  amounted 
to  one  cumhal,  that  of  the  og-aire  to  only  three 
two-year-old  heifers,  whilst  that  of  the  simple  freeman 
without  land  or  cattle  was  only  one  single  heifer. 

The  whole  eric  fine  for  homicide,  including  the 
coirp-dire  and  additional  payments  of  honour-price, 
evidently  fell  very  far  short  of  that  of  the  Cymric 
galanas.  Even  in  the  case  of  the  Ei-tuaith  or  highest 
chieftain  slain  by  one  of  his  own  rank,  the  eric  can 
hardly  have  exceeded  the  galanas  of  the  young  un- 
married Cymric  tribesman — viz.  of  sixty  cows. 

The  importance  under  Irish  tribal  custom  of  the 
honour-price  of  a  tribesman,  and  its  graduation  in 
proportion  to  rank,  position,  and  wealth  in  the  tribe, 
is  apparent  quite  apart  from  the  question  of  homicide. 
It  ruled  the  value  of  '  his  oath,  of  his  guarantee,  of 
his  pledge,  and  of  his  evidence.'  These  according  to 
the  '  Crith  Gabhlach '  (p.  307)  were  the  four  things  in 
which  he  acted  to  the  extent  of  his  honour-price,  and 
he  was  not  competent  to  undertake  liabilities  beyond 
this  limit.  This  becomes  very  important  when  we 
realise  how  large  a  place  the  system  of  compurgation, 
or  the  support  of  a  kinsman  by  the  oaths  of  his 
fellow-kinsmen,  filled  in  tribal  usage. 

On  the  other  hand,  whilst  the  honour-price  of  a 
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tribesman  or  chieftain  was  the  limit  up  to  which  his 
power  of  giving  protection  to  his  fellow-tribesmen  by 
oath  or  pledge  or  otherwise  extended,  it  also  was 
the  measure  of  his  own  protection.  He  was  entitled 
to  his  honour-price  not  only  in  case  of  homicide.  If 
he  was  satirised  or  insulted,  or  if  the  protection  he 
afforded  to  others  was  violated,  or  his  house  was 
burned,  or  any  one  stole  from  him,  out  of  his  house  or 
in  it,  or  forced  his  wife  or  his  daughter,  his  honour- 
price  was  the  measure  of  the  amount  of  redress  he 
could  claim  for  the  wrong.  The  analogy  of  this  to 
the  Cymric  saraad  is  obvious,  and  something  like  it 
is  found  in  most  tribal  systems. 

Finally,  imperfect  and  vague  in  some  points   as  a  typical 
may  be  the  result  of  the  foregoing  examination  of  the  eric  from 
Irish  evidence,  we  are   now  perhaps  in  a  position  to  senchus 
appreciate,  for  what  it  is  worth,  the    curious   case  ^^°^- 
described  in  the  Senchus  Mor.^     It  may  be  taken  so 
far  as  it  goes  as  a  precedent  or  indication  of  the  way 
in  which  the  intricate  matters   connected  with  the 
eric  fine  and  honour-price  were  worked  out  in  prac- 
tice, though  it  is  difficult  to  explain  all  the  rulings  of 
the  Brehon  experts. 

The  matter  in  dispute  was  between  two  of  the 
three  principal  races  of  Erin — the  Feini  or  '  men  of 
the  North  '  and  the  Ulaidh  or  '  men  of  the  South.' 
Fergus  was  the  son  of  the  King  of  the  Ulaidh. 
Owing  to  a  quarrel  amongst  the  Feini,  Eochaidh 
Belbhuidhe,  being  expelled  by  Conn  of  the  Hundred 
Battles,  had  fled  from  his  own  tribe  and  put  himself 
under  the  protection  of  Fergus. 

^  i.  pp.  65-77. 
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Whilst  uiuler  tlie  protection  of  Feraus,  Eochaidh 
was  killed  by  Asal  the  son  of  Conn,  and  l)v  four  sons 
of  Ikiidhe,  and  a  grandson  of  Ikiidhe.  The  latter, 
bein<r  the  son  of  Buidhe's  daughter  J>or7i  by  a 
stranger,  was  not  acknowledged  by  her  kindred 
(line). 

The  eric  fine  for  this  outrage  upon  the  protection 
of  Fercfus  was  thus  arrancfed: — He  was  to  have  three 
times  seven  cumhals,  i.e.  seven  cumhals  in  gold,  seven 
in  silver,  and  land  of  seven  cumhals  called  Inhher- 
Ailbhine. 

This  was  in  satisfaction  for  the  crime  of  the  six 
murderers,  viz.  the  son  of  Conn,  and  the  four  sons  and 
the  grandson  of  Buidhe.  Five  out  of  the  six  slayers 
apparently  were  able  to  pay  their  share.  But  not  so 
the  sixth,  viz.  the  grandson  of  Buidhe,  the  illegitimate 
son  of  his  daughter  Dorn,  who,  being  unrecognised 
by  the  kindred,  apparently  had  no  claim  for  help 
from  them.  Consequently  Dorn,  the  mother  of  the 
illegitimate  grandson,  was  handed  over  to  Fergus  as  a 
bondwoman  in  pledge  for  her  son's  share  of  the  eric. 

So  matters  stood  for  a  time.  But  a  new  trouble 
arose,  which  seems  to  have  upset  the  whole  settle- 
ment and  made  it  necessary  to  consider  it  over  again, 
from  the  beginning. 

It  would  seem  that  after  all  there  was  a  question 
whether  the  land  Inbher-Ailbhine  was  permanently 
handed  over,  or  only  for  a  time,  and  redeemable 
within  the  period  of  the  lives  of  three  chieftains, 
because  there  was  a  question  whether  such  a  period 
had  expired  or  not.  And  again  it  was  claimed  that 
Dorn  was  only  given  in  temporary  bondage  as  a  pledge 
for  her  illegitimate  son's  share  of  the  eric. 
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Besides  these  doubts,  new  circumstances  had 
created  a  new  position.  Fergus  was  unfortunate 
enough  to  have  suffered  a  blemish  on  his  face.  This, 
being  a  serious  matter  in  a  chieftain,  was  studiously 
kept  from  his  knowledge.  Dorn,  acting  as  bond- 
woman, was  one  day,  according  to  the  story,  preparing 
a  bath  for  Fergus.  Fergus  complained  that  she  was 
too  slow  about  it  and  struck  her  with  his  horse- 
whip. She,  being  vexed,  reproached  him  with  his 
blemish,  and  for  this  insult  Fergus  slew  her  on 
the  spot.  Very  shortly  afterwards  Fergus  himself 
died. 

This  then  was  the  new  position,  causing  a  new 
quarrel  between  the  two  tribes  and  involving  the 
reopening  of  the  old  one.  The  interest  lies  in  the 
way  in  which  it  was  settled. 

A  balance  was  now  struck  between  the  crimes  on  Final 
each  side,  beginning  with  the  slaying  of  Eochaidh  ^f^^T. 
while  under  the  protection  of  Fergus,  as  follows  : —     "^^"^^ 


ao-reed  to. 


Fergus,  being  king  of  a  province,  was  entitled  to  18  cumhals 
both  as  airer-fine  and  honour-price  for  the  violation  of  his  pro- 
tection. There  were  also  due  to  him  9  cumhals  for  his  half  airer- 
fine  and  half  honour-price  for  Dorn's  insult  in  reproaching  him 
with  the  blemish  ;  so  that  this  was  altogether  27  cumhals  to  Fergus. 

On  the  other  side  the  Feini  claimed  as  follows : — 

Honour-price  was  demanded  by  the  Feini  for  the  killing  of 
(Dorn)  the  pledge,  for  the  pledge  they  had  given  was  without 
limitation  of  time,  and  for  it  23  cumhals  were  payable  by  Fergus 
for  airer-fine  and  honour-price,  for  the  authority  of  Fergus  was 
opposed  at  the  time. 

This  seems  to  have  settled  the  matter  between  the 
two  tribes  ;  i.e..,  so  to  speak,  the  public  matter  between 
the   Feini    and   Fergus's   people.     But    there    were 
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individual  riijlits  to  be  considered  also.     Besides  these 
23  cunihals  due  to  his  tribe, 

Buidhe  was  entitled  to  honour-price  for  the  killing  of  his 
daughter,  i.e.  he  was  an  aire-forgaill  of  the  middle  rank  and  was 
entitled  to  6  cnmhals  as  hononr-pricc.  Her  brother  was  also 
entitled  to  honour-price  for  her  death  ;  he  was  an  airc-ard  and 
was  entitled  to  4  cumhals  as  his  honour-price. 

Wliy  the  other  brotlier  had  no  clahn  for  honour- 
price  does  not  appear — perhaps  the  one  brother  was 
the  representative  of  the  brothers  as  a  class.  The 
total  sum  demanded  on  Dorn's  side  was  therefore 
23  +  6  +  4  cumhals  =  33  cumhals. 

So  that  this  which  the  men  of  the  South  demanded  amounted 
to  33  cumhals,  and  the  men  of  the  North  demanded  27 ;  and  a 
balance  was  struck  between  them,  and  it  was  found  that  an 
excess  of  6  cumhals  was  due  by  the  men  of  the  North,  for  which 
the  land  Inhher-Ailhliine  was  again  restored  by  the  men  of  the 
North. 

The  commentary  goes  on  to  say : — 

And  it  is  evident  from  this,  that  when  a  man  has  paid  eric 
fine,  should  the  person  to  whom  it  has  been  paid  commit  a  crime 
against  him,  the  law  orders  that  his  own  eric  fine  should  be 
restored  to  the  former  should  it  be  better  than  the  other  eric  fine. 

In  this  case  the  land  which  had  been  taken  by 
Fergus  as  '  seven  cumhals  of  land '  was  returned  to 
pay  for  the  balance  due  of  six  cumhals  only. 

It  will  be  observed  that  whilst  the  father  and 
brother  of  Dorn  had  their  own  honour-price  allowed 
for  her  slaying,  no  coirp-dire  was  claimed  for  the  life 
of  Dorn  herself.     The  reason  is  given  as  follows  : — 

What  is  the  reason  that  the  land  was  restored  by  the  people 
of  the  North  and  that  the  eric-fine  for  the  woman  was  not  restored, 
whereas  both  had  been  given  (to  Fergus)  as  eric-fine  for  trespass  ? 
The  reason  is  the  woman  committed  an  offence  in  the  North 
for  which  she  was  forfeited,  and  the  land  did  not  commit  any 
offence  for  which  it  could  be  forfeited,  but  it  was  returned  in  part 
payment  for  that  trespass  {i.e.  the  killing  of  Dorn). 
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IV.    THE    CURRENCY    IX    WHICH    THE    BREIION    FINES 

WERE    PAID. 

Before  leaving  the  Irish  coirp-dire  and  honour- 
price,  alhision  must  be  made  to  the  currency  in 
which  they  were  paid. 

The  most  significant  point  was  the  payment  in  Payment 
cumhals  or  female  slaves.     The  cumhal  was  equated  ha^^or 
with  three  cows,  but  the  payment  was  reckoned  and  ^^^^^^ 
stated  in  cumhals.     The  female  slave  was  the  pro- 
minent customary  unit  of  payment,  and  doubtless  a 
common  object  of  commerce  and  trade. 

The  equation  of  the  cumhal  and  the  cow  with  Cumhai  = 
silver  w^as also  remarkable.  The  cow  was  equated  w-ith  or^ouncer 
the  Eoman  ounce,  and  the  cumhal  with  three  ounces.  °^  ^^^'^®'^- 

From  a  passage  in  the  Senchus  Mor  (i.  p.  247) 
and  the  Book  of  Aicill  (pp.  371-377),  the  following 
table  of  values  is  evolved  : — 

8  wheat -grains  =  pinginn  of  silver 

24  „  (3  piiiginns)  =  screpall 

72  „  (3  screpalls)  =  sheep  (B.  of  A.  p.  377) 

96  „  (4  screpalls)  =  dairt  heifer 

576  „  (6  dairts)  =  bo,  or  cow,  or  unga 

1728  „  (3  bo)  =  cumhal  or  female  slave 

These  silver  values  as  compared  with  those  of  the 
Cymric  Codes  seem  at  first  sight  to  be  singularly 
low.  The  Welsh  cow^,  as  w^e  have  seen,  was  valued 
in  silver  at  three  Saxon  ounces,  and  the  male  and 
female  slave  each  at  a  pound  of  twelve  ounces.  The 
Welsh  value  of  the  cow^  was  roughly  three  times, 
and  that  of  the  slave  three  and  one  third  times,  the 
Irish  silver  value. 

This  Irish  equation  between  cattle  and  silver 
must  surely  have  been  made  at  a  time  wdien  silver 
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\viis    of   quite  exceptional    value    in    Ireland.       Hut 

tliere   is   some    reason    to    believe    that    an   earlier 

equation  had  been  made  with  gold  of  a  very  different 

character. 

An  older  Professor  Eidgcway  has  called   attention    to   an 

with  Koid.  interesting  story  from  the  life  of  St.  Finian  in  the 

Book  of  Lismore  (fol.  24,  b.c),  in  which  an  ounce  of 

gold  was  required  for  the  liberation  of  a  captive,  and  a 

rin<r  of  ixold  weiiTliin<T^  an  ounce  was  accordinc^ly  aiven. 

Now,  if  the  ounce  of  gold  is  put  in  the  place  of 

the  cumhal  or  female  slave,  the  gold  values  of  the 

Brehon  monetary  reckonings  would  be  : — 


Cmnhal 

= 

576  wheat-grains 

=: 

ounce 

Bo  or  cow 

= 

102 

= 

stater  or  ox  unit 

Dairt  heifer 

-= 

32 

= 

treniissis 

These  gold  values,  if  established,  would  take  their 
place  at  once  as  following  the  gold  system  of 
Constantine,  and  probably  might  belong  therefore 
to  a  period  in  which  the  Continental  ratio  of 
gold  to  silver  would  be  1  :  12,  and  the  silver  values 
fairly  consistent  with  those  of  the  Welsh  and  other 
tribes.  The  cumhal  or  female  slave  would  then 
equal  twelve  ounces  or  one  pound  of  silver  as  in 
Wales.  This,  however,  must  not  be  taken  as  proved. 
It  is  with  the  silver  values  of  the  Brehon  Laws  that 
we  are  here  concerned.  And  we  should  be  tempted 
to  refer  this  silver  value  to  the  period  of  Charlemagne's 
attempted  introduction  of  the  ratio  of  1  :  4  were  it  not 
that,  as  we  shall  see,  it  seems  to  date  back  to  a  period 
some  centuries  earlier. 

There  is  another  point  of  interest  in  connection 
with  the  early  Irish  monetary  reckoning. 

We   have    seen   that   in   the   Brehon   Laws    the 
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smallest  silver  unit  was  the  screapall  or  scripulum. 
And  it  lias  already  been  mentioned  that  the  scripulum  The 
was  also  known  as  the  denarius  Gallicus,   of  which  Lrscoie"^ 
24    went    to    the    Roman    ounce    of   576     wheat-  ofHoman 

ounces, 

ofrains,  as  in  the  Brehon  Laws,  and  that  a  score  of  ^-^-.the 
ounces  made  the  mina  Italica  of  twice  5760  wheat-  itaiica.' 
grains.  It  is  curious  to  find  in  a  passage  quoted  by 
Petrie  ^  from  the  Fodla  Feibe  in  the  Book  of 
Ballymote,^  a  full  and  exact  appreciation  of  the 
number  of  wheat-grains  in  the  scripulum  and  the 
Eoman  ounce.  The  wheat-o^rains,  accordino^  to  this 
passage,  are  to  be  taken  from  wheat  grown  on 
typically  rich  soil  which  produces  '  the  three 
roots.'  and  24  wheat-grains  are  the  weight  of  the 
'  screapall '  of  silver,  and  576  the  weight  of  the 
'  uinge  '  or  ounce.  Further  it  is  stated  that  the  full 
weight  which  the  Tinde  or  weighing  bar  is  to  weigh 
is — not  a  pound  :  there  is  no  mention  of  the  pound — 
but  seven  score  ounces.^  Now  this  reckoning,  not  in 
pounds,  but  in  scores  of  ounces,  has  already  been 
alluded  to  as,  consciously  or  unconsciously,  a  reckon- 
ing in  so  many  of  the  mina  Italica.  Petrie  quotes  a 
passage  from  the  '  Annals  of  the  Four  Masters '  in 
which  this  payment  in  scores  is  illustrated.'* 

A.D.  1029.  Amlaff,  son  of  Sitric,  lord  of  the  Danes,  was 
captured  by  Mahon  O'Riagain,  lord  of  Bregia,  who  exacted  1,200 
cows  as  his  ransom,  together  with  seven  score  British  horses  and 
three  score  ounces  of  gold  and  the  sword  of  Carlus  .  .  .  and  three 
score  ounces  of  white  silver  as  his  fetter  ounces,  and  four  score 
cows  for  word  and  supplication,  and  four  hostages  to  O'Riagain 
himself  as  a  security  for  peace  and  the  full  value  of  the  life  of  the 
third  hostage. 


^  Round  Toivers  of  Ireland^ 
p.  219. 

''  Fol.  181,  b.b.     This  will  be 


of  the  Brehon  Laws,  p.  19. 

^  In  one  MS. '  six  score  ounces.' 
■*  Petrie,    Round     Towers    of 


inserted  in  Dr.  Atkinson's  vol.  v.      Ireland,  p.  214. 

H  2 


100 


Irish    Tribal  Custom. 


Apart,  liowt'ver,  IVoiu  the  moiiL'tary  system  of  the 
l^relion  Laws,  tlio  fact  remahis  that  the  real  currency 
of  early  Irish  custom  seems  to  have  l)een  in  cuinJials 
or  female  slaves.  Tlie  coirp-dire  and  the  honour- 
price  of  tlie  Brehon  tracts  were  reckoned  in  cumhals, 
and  we  shall  find  that  there  appears  to  be  good 
evidence  that  both  payment  in  female  slaves  and  the 
equation  of  the  female  slave  with  three  Eoman  ounces 
of  silver  go  back  to  a  very  early  period. 


St. 

Patrick's 
•  pretium 
hominis ' 
of  *  seven 
anciilae.' 


V.    Till-:    IRISH    COIRP-DIRE   AND    HONOUR-PRICE    TRACED 
FURTHER    BACK    THAN    THE    BREHON   LAWS. 

The  evidence  regarding  the  coirp-dire  of  the 
Brehon  Laws  and  its  payment  in  female  slaves  does 
not  rest  on  those  laws  alone. 

St.  Patrick,  in  his  'Confessions,'  ^  treats  the  jyvetiitm 
hominis  as  a  well-known  unit  of  value.  These  are 
the  words  of  St.  Patrick  : — 


Vos  autem  expert!  estis  quan- 
tum erogavi  illis  qui  judieabant 
per  omnes  regiones  quas  ego 
frequentius  visitabam ;  censeo 
enim  non  minimum  quam  pretium 
quindecim  hominum  distribui  illis. 


You  know  by  experience  how 
much  I  have  paid  out  to  those 
who  were  judges  in  all  the  regions 
which  I  have  often  visited  ;  for  I 
think  that  I  have  given  away  to 
them  not  less  than  the  in-etium 
I   quindecim  hominum. 

Further,  in  the  '  Tripartite  Life '  St.  Patrick  is 
represented  as  putting  the  alternative  between  the 
death  of  a  transgressor  and  the  payment  of  seven 
cumhals  ('  Aut  reum  morti  aut  fit.  ancillas  reddere 
debet' ).^  The  evidence  for  this  coirp-dire  and  its 
payment  in  ancilla3  seems  to  be  thrown  back  by  these 
passages  to  the  fifth  century. 


^  Tripartite  Life  of  St.  Patrich,  ii.  p.  372.  2  jn^^  i  p_  212. 
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Further,  when  we  turn  to  the  series  of  '  Canones  Evidence 
Hibernenses '  published  in  Wasserschleben's  work,  ^canones 
Die  Bussordnunqen   der   ahendlandischen   Kirche   (p.  ^y^®"^-, 

'J  ^  \^     nenses. 

236),  we  find  repeated  evidence  that  the  'pretium 
hominis,'  or  '  pretium  sanguinis,'  of  seven  ancilloe, 
was  a  well-recognised  unit  of  payment  in  eccle- 
siastical quarters  more  or  less  connected  with  the 
Irish  and  Breton  Churches. 

The  first  group  of  these  Canons  is  headed  '  De 
disputatione  Hybernensis  Sinodi  et  Gregori  Nasaseni 
sermo  de  innumerahilihus  peccatis  incipit.' 

The  first  clause  of  this  group  imposes  a  penance 
for  parricide  of  fourteen  years  in  bread  and  water 
and  satisfaction  ;  or  half  this  onlj  if  there  was  no 
intention. 

The  next  clause  imposes  for  ordinary  homicide 
seven  years'  penance  in  bread  and  water. 

Clauses  8  and  10  fix  the  '  prsetium  animae '  of 
a  pregnant  woman  (including  woman  and  child)  at 
twelve  ancillge. 

Clause  9  fixes  for  us  the  silver  value  of  the  Ancuia 
ancilla  and  seems  to  show  that  it  was  the  same  as  the  vah?e°in 
silver  value  of  the  cumhal  in  the  Brehon  Laws.  ^jjj®'  ^^ 

The  clause  is  as  follows  : —  Brehon 

ciLvihal. 
XII.  Altilia  ^  vel  XIII.  sicli  (?  XII.)  praetium  uniuscujusque 
ancillse. 

Ecclesiastical  usage  retained  to  some  extent  the 
use  of  Eoman  phraseology.  The  siclus  or  sicilicus,  as 
we  have  already  seen,  was  the  didrachma  of  two 
Eoman  argentei  or  silver  drachmas.  And  as  the 
drachma  after  Nero  was  one  eighth  of  the  Eoman 


^  Altilia,  i.e.  fattened  heifers,  Skeat,  snh  voce  'heifer.' 
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Seven 
ancillaj 
the  price 
of  a  man's 
life. 


ounce,  so  the  sic/ us  was  one  ([uarter.  The  Altilia 
was  the  'fattened  heifer'  possibly  of  Irish  custom.^ 
Twelve  fattened  lieifers  or  sicli  equalled  therefore 
three  Konian  ounces — i.e.  the  exact  silver  value  of 
the  cumhal  of  the  Ikehon  Laws.  Here,  therefore, 
in  these  so-called  Irish  Canons  the  ancilla  seems  to 
be  reckoned  at  the  Brelion  silver  value  of  the 
cumhal. 

Having  gained  this  point  we  proceed  to  examine 
the  other  clauses. 

In  title  III.,  headed  '  Synodus  Hibeme^isis  decrevit,' 
are  the  following  :  ^ — 

Sanguis   episcopi    vel    excelsi  \         The  blood  of  a  bishop  or  high 

principis  vel  scribse  qui  ad  terram  '  prince  or  a  scribe  poured  on  the 

effunditiir,    si    colirio    indiguerit,  ground,  si  colirio  indiguerit,^  the 

eum,  qui  effuderit,  sapientes  cruci-  |  '  sapientes  '    judge   that   he   who 

figi    judicant,    vel     vii.    ancillas  ,  sheds  it  shall  be  crucified  or  pay 

reddat.  j  seven  ancillae. 


Here,  obviously,  the  vii.  ancillas  are  the  price  of 
the  life  of  the  criminal — the  seven  cumhals  of  the 
coirp-dire.     The  canon  adds  the  following  : — 


Si  in  specie,  tertiam  partem 
de  argento  et  comparem  verticis 
de  auro  latitudinem  nee  non  et 
siniileni  oculi  de  gemma  pretiosa 
magnitudine  reddat. 


If  paid  in  specie,  one  third  must 
be  paid  in  silver,  and  of  gold  of  the 
size  of  the  crown  of  the  head,  and 
also  the  like  in  precious  stone  of 
the  size  of  an  eye. 


These  passages  seem  to  have   a   curious    corre- 


'  The    samaisc  heifer  of   the 
Brehon  Laws  being  ^  oz.,  and  the 

dairt  heifer  ^  oz.,  the  fattened 
heifer  would  naturally  take  the 
middle  place  between  them  as  ^oz. 
^  Wasserschleben  refers  these 
canons  to  the  fifth  century  Synod 
under  St.  Patrick. 


^  '  Si  colirio  indiguerit ' 
seems  to  be  equivalent  to  the 
Irish  '  that  requires  a  tent.'  But 
Dr.  Atkinson  informs  me  that 
the  Irish  word  literally  means  *  a 
plug  of  lint.' 
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spondence  with  the  followin<>'  passage  in  the  Brehon 
Laws  (sequel  to  the  '  Crith  Gabhlach,'  iv.  p.  363) : — 

As  to  the  shedding  of  a  bishop's  blood,  if  it  reaches  to  the 
ground  as  blood  that  requires  a  tent  the  guilty  person  is  to  be 
hanged  for  it,  or  it  is  seven  cumhals  that  are  to  be  paid  for  his 
sick  maintenance  and  his  eric. 

If  the  wound  be  in  his  face,  the  breadth  of  his  face  of  silver  is 
paid,  and  of  the  crown  of  his  head  of  gold. 

The  canons  go  on  to  state  that  if  the  blood  does 
not  reach  the  ground  nee  colirio  indigeat  the  hand  of 
the  striker  is  to  be  cut  oif,  or  the  half  of  vii.  ancillse 
paid,  if  the  act  is  done  with  intention  ;  if  not,  the 
price  of  one  ancilla  is  to  be  paid. 

Another  clause  states  that  if  a  bishop  be  struck  or 
violently  handled,  without  effusion  of  blood,  half  the 
price  of  vii.  ancillse  is  to  be  paid. 

In  all  these  cases  the  fines  are  reckoned  in  a  unit 
of  VII.  ancillaB  or  the  half  of  it.  The  cutting  off  of 
the  hand  of  the  criminal  is  reckoned  as  equal  to  half 
of  VII.  ancillse.  The  vii.  ancillse  is  the  recognised 
unit. 

When,  in  other  clauses,  dealing  with  the  case  of 
the  same  things  done  to  a  priest,  a  lesser  punishment 
is  decreed,  still  the  jirice  of  vii.  ancillw  is  the 
price  of  the  life  of  the  criminal.  If  the  blood  of  a 
priest  is  shed  and  reaches  the  ground,  donee  colorium 
subfert,  the  hand  of  the  criminal  is  to  be  cut  off,  or 
half  of  VII.  ancillse  to  be  paid,  if  the  act  be  inten- 
tional. If  not  intentional,  the  price  of  one  ancilla  is 
enough. 

In  title  lY.,  Dejeelione,  after  a  clause  stating  that 
he  who  ejects  a  poor  man   kills  him,  and   he  who 
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'  Pretium 
sanguinis 
seven 
ancills. 


meets  a  person  ready  to  perish  and  does  not  succour 
him  kills  him,  there  follows  this  clause : — 


Si  quis  jecerit  cpiscopum  et  si 
mortuus  fuerit,  accipiatur  ab  eo 
prctiuin  san^iinis  ejus  L.  ancilliis 
reddit,  id  est  vii.  ancillfts  nnius- 
cujiisque  gradus  vcl  1.  aiinis  peni- 
teat  et  ex  his  accii)iantiir  vii. 
ancille  de  jectione  ejus. 


If  any  one  ejects  a  bishop  and 
if  he  shoukl  be  dead,  let  tlierc  be 
received  for  him  the  price  of  his 
blood,  let  him  render  fifty  aiicilla?, 
i.e.  seven  ancilLe  for  each  grade  of 
rank,  or  do  penance  fifty  years, 
and  from  these  shall  be  received 
seven  ancillai  dc  jcctiorie  cjus.^ 


Here  the  ordinary  '  2:)retiiim  sanguinis '  or  coirp- 
Jire  is  again  clearly  reckoned  at  vii.  ancillae,  and  the 
Ijishop,  being  of  the  seventh  grade  of  rank  in  the 
ecclesiastical  hierarchy,  is  to  be  paid  for  sevenfold. 

It  is  also  worth  notice  that  in  these  clauses  the  cut- 
ting off  of  a  hand  is  reckoned  as  ha/f  of  the  '  pretkmi 
sanguinis.'  This  is  in  full  accordance  with  the  Brehon 
rule  laid  down  in  the  'Book  of  Aicill'  (iii.  p.  349). 

Half  the   eric -fine  of  every  person  is  to  be  paid  for  a  foot,  a 
hand,  an  eye,  a  tongue. 

But  inasmuch  as  the  '  eric-fine '  in  this  case 
might  be  taken  by  mistake  to  include  the  honour-price 
as  well  as  the  coirp-dire,  the  commentary  adds : — 

He   is   entitled   to   half  '  coirp-dire '  and  half  compensation 
(aithgin)  and  full  honour-price. 

The  loss  of  the  hand  was  reckoned  at  half  the 
coirp-dire.  The  full  honour-price  was  due  for  the 
insult  or  assault. 

Yet  another  clause  in  these  canons  seems  to  show 
that  not  only  the  coirp-dire  of  seven  cumhals  was 


^  Compare  this  clause  with 
the  '  Book  of  the  Angel,'  Tripar- 
tite Life,  ii.  p.  355.  '  Item  si  non 
receperit  prsedictum  praesulem  in 
hospitium  eundem  et  reclusserit 


suam  habitationem  contra  ilium, 
septem  ancillas  (cumala)  sive 
septem  annos  poenitentiae  simi- 
liter reddere  cogatur.' 
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familiar  to  the  makers  of  tlie  canons,  but   also   the 
honour-price. 

In  the  Brehon  Laws  the  honour-price  was  payable 
for  breach  of  a  chieftain's  protection,  and  in  the  case 
of  the  Ei-tuaith  or  kingly  chieftain  of  a  Tuath  the 
honour-price  was,  as  we  have  seen,  seven  cumhals. 
And  so  also  was  that  of  the  bishop  of  the  church  in 
his  territory.^ 

Accordingly,  in  the  following  clause  in  the  canons  « Honour- 
the  bishop  is  put  in  the  same  position  as  a  king,  a'^bishop 
with  what  was  practically  an  honour-price  of  seven  ^^^^^^ 

ancill^e  : anclllae.' 

Patricius  elicit  :  Oninis  qui  '  Patricius  dicit  :  Every  one 
ausus  fuerit  ea  quae  sunt  regis  whoshall  dare  to  steal  anything  be- 
vel episcopi  aut  scribae  furari  longing  to  a  king  or  bishop  or  scribe, 
aut  rapere  aut  aliquod  in  eos  or  to  take  away  from  or  commit 
committere,  parvipendens  dis-  anything  against  them  heedless!}', 
picere,  vii.    ancillarum    pretium  shall    pay    the    price    of     seven 


reddat    aut   vii.    annis   peniteat 
cum  episcopo  vel  scriba. 


ancillae    or  do  penance  for  seven 
years  with  a  bishop  or  scribe.^ 


So  that,  though  it  is  not  very  easy  to  put  an  exact 
date  upon  these  canons,  they  seem  clearly  to  adopt  and 
confirm  for  ecclesiastical  persons  the  Irish  coirp-dire 
of  seven  ancillse,  and  the  highest  honour-price  also 
of  seven  ancillas.  And  further  the  ancilla  of  these 
canons  was,  it  appears,  of  the  same  silver  value  as  the 
cumhal  of  the  Brehon  Laws. 

VI.    THE    BRETON    OR   GALLIC   WERGELD    OF   THE 
SO-CALLED    '  CANONES   WALLICI.' 

It  is  perhaps  possible  with  help  from  another  set 
of  canons  to  obtain  further  evidence  of  Celtic  usage 


^  See  Senchus  Mor,  i.  p.  43 :  the  "rig  tuath"  and  the  bishop, 
'  Equal  dire-fine  for  a  king  and  a  i.e.  of  the  church  of  a  "rig  tuath."  ' 
bishop,  i.e.  equal  honour-price  to  J         ^  P.  141. 
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as  to  the  fine  for  lK)mi«'ide,  and  ^\lult  is  still  more  to 

the  i)oint,  to  trace  it  back  to  the  Continental  side  of 

tlie  Chamiel. 

The  so-  At  the  end  of  the  Latin  version  of  the  Dimetian 

•canoncs    Code  of  Soutli  Walcs  are  appended  as  part  of  chapter 

of^'rhnps  XLix.  Several  clauses  which  do  not  belong  to  the  Code 

|!^®  and  are  quite  inconsistent  with  its  provisions.     These 

Church,      clauses  are  carelessly  extracted,  with  variations,  from 

a  set  of  canons  which,  from  their  thus  partly  appear- 

infr  at  the  end  of  the  Latin  version  of  the  Dimetian 

Code,  have    come    to   be    known   as    the    '  Canones 

Wallici.' 

The  oldest  MS.  of  this  document  is  referred  to  the 
8th  century,  and  the  canons  themselves  are  referred 
by  Haddan  and  Stubbs  to  tlie  7tli  century.^ 

It  is  not  at  all  clear  that,  notwithstanding  the 
name  they  have  acquired,  they  are  of  Welsh  origin. 

The  intercourse  between  the  missionary  monks 
and  churches  of  Brittany,  Cornwall,  Wales,  and 
Ireland  was  so  mtimate  that  there  is  no  difficulty  in 
understanding  how  a  Welsh  scribe  or  copyist  falling 
upon  these  canons  should  add  extracts  from  them  to 
a  Latin  copy  he  was  making  of  the  Dimetian  Code. 
Whether  of  Welsh  origin  or  not,  some  of  them  may 
have  been  used,  amongst  others,  by  the  Church  in 
South  Wales. 

It  may  seem  presumptuous  to  doubt  their  Welsh 
origin  after  the  opinion  expressed  both  by  Wasser- 
schleben  and  such  competent  authorities  as  Haddan 
and  Stubbs,  to  whose  labours  the  student  is  so  greatly 
indebted.     But  that  opinion  is  doubtfully  expressed, 

1  i.  p.  127. 
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and  reference  is  made  by  them  to  the  fact  that  two 
of  the  three  MSS.  describe  the  collection  of  canons 
not  as  '  Canones  Wallici '  but  as  '  excerpta  de  libris 
Romanorum  et  Francorum^  and  '  excerpta  de  lihris 
Bomanis  et  Francorum '  while  the  third,  of  the  8th 
century,  does  not  seem  to  have  any  heading  but 
'  Incipit  justicium  culp)arum'  Haddan  and  Stubbs 
assign  the  origin  of  these  canons  to  that  period 
(c.  A.D.  550-650)  during  which  both  the  Welsh 
Church  and  the  Welsh  Principalities  appear  to  have 
become  organised,  i.e.  to  the  period  following  St. 
Patrick  and  St.  Finian,  during  which  the  monastic 
churches  of  South  Wales  were  the  channel  of  inter- 
course between  the  Breton  and  Irish  Churches.  This 
collection,  according  to  the  same  authority,  may  date 
from  the  7th  century. 

The  Canons  may  have  been  meant  for  use  on  both 
sides  of  the  Channel.  And  as  they  are  '  excerpta  ' 
from  books  of  the  Eomans  and  Franks,  they  seem  to 
originate  from  the  Continental  side,  however  much 
they  may  have  been  used  in  Wales. 

When  we  come  to  examine  them,  they  bear  every 
evidence  of  being  '  excerjjta,'  and  we  know  from  the 
excerpta  of  Isidor  what  different  materials  may  be 
brought  together  in  such  a  collection.  There  is  no 
continuous  plan  or  order  apparently  running  through 
the  whole.  And  certain  of  the  canons,  chiefly  those 
relating  to  homicide.,  seem  to  be  marked  off  from  the 
remainder  by  the  payments  being  made  throughout 
in  '  ancillce '  and  '  servi '  ;  whilst  in  most  others  the 
paj^ments  are  made  in  lihrce  argenti  or  in  lihxv  stagni, 
or  occasionally  in  solidi,  uncice,  and  scrijmla. 

The  safer  course  maybe,  therefore,  to  treat  them. 
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Irish  Tribal  Custom. 


The 
clauses 
as  to 

lunniciilo 


not  as  a  consistent  and  sin^-le  set  of  canons,  but  as 
e*vcerpta  from  various  sources. 

Followin^r  the  eighth-century  MS.  as  most  Hkely 
to  be  correct  in  its  text,  the  excerpta  relating  to 
homicide  are  these  : — 


C.  1.  Si  quis  homicidiuni  ex 
intentionc  coiniiiiscrit,  ancillas 
III.  et  servos  III.  reddat  et  securi- 
tatein  accipiat. 

C.  2.  Si  quis  jiidicio  fuerit 
coiiipetitus  ct  prtEstando  vcrum 
durus  esse  voluerit  et  ipsam  inten- 
tionem  fuerit  intcrfectus,  ancillas 
II.  et  servos  II.  reddi  dcbere  praeci- 
pimus.  Quodsi  manum  aut  pcdcin 
vel  quciiilibet  mcmbruni  pcrdiderit 
similiter  duas  partes  praetii  se 
noverit  accepturum. 

C.  3.  Si  quis  homicidii  causa 
fuerit  suspicatus  et  non  ei  titulus 
coniprobandi,  XL.  et  VIII.  viris 
nominatis,  ex  quibus  XXIV.  in  ec- 
clesia  jurent  eum  esse  veracem, 
sic  sine  causa  discedat.  Quodsi 
non  juraverit,  ancillas  III.  et 
servos  III.  reddat  et  sccuritatem 
accipiat. 


C.  4.  Si  servus  ingenuum 
occiderit  et  culpa  ingenui  fuerit 
hoc,  de  fuste  aut  dextrali  aut  dubio 
aut  de  culteUo  fuerit  interemptus, 
ipse  homicida  parentibus  tradatur, 
et  quidquid  faciendi  voluerint 
habeant  potestatem. 


C.  5.  Si  quis  dominus  servum 
arma  portare  permiserit  et  in- 
genuum hominem  occiderit,  ipsum 
ct  alium  juxta  se  noverit  redi- 
turum. 


Canon  1.  If  any  one  by  inten- 
tion shall  have  committed  homi- 
cide, let  him  pay  three  ancillie 
and  three  servi  and  acquire  safety. 

Canon  2.  If  any  one,  being 
brought  to  justice,  tries  to  resist 
the  arrest  and  is  slain  in  the  at- 
tempt, we  declare  that  two  ancillae 
and  two  servi  shall  be  given  for 
him,  but  if  he  loses  a  hand  or  a 
foot  or  ^wy  limb  let  him  likewise 
know  that  he  shall  accept  two 
thirds  of  the  price. 

Canon  3.  If  any  one  shall  be 
suspected  of  homicide,  but  there 
are  not  means  of  proof  ('  titulus 
comprobandi '),  48  men  having 
been  named,  of  whom  24  shall 
swear  in  a  church  that  he  is  right 
('  verax '),  so  he  shall  depart  in- 
nocent ('  sine  causa ')  ;  but  if  he 
[they  ?]  shall  not  have  sworn  he 
shall  pay  three  ancillce  and  three 
servi  and  be  free. 

Canon  4.  If  a  slave  shall  kill 
a  freeman  and  it  shall  be  the 
fault  of  the  freeman,  and  he  shall 
have  been  slain  by  a  cudgel,  or 
a  hatchet,  or  a  ...  or  a  knife, 
the  homicide  himself  shall  be 
handed  over  to  the  parentes  and 
they  shall  have  power  to  do  what 
they  like  with  him. 

Canon  5.  If  any  master  per- 
mits his  slave  to  carry  arms  and 
he  kills  a  freeman,  let  him  know 
that  he  iTiust  hand  over  the  slave 
himself  and  another  likewise. 
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C.  6.  Si  qnis  ingenuus  scrvuin 
alterins  sine  culpa  occidcrit,  servos 
duos  domino.  Quod  si  culpa  fuerit 
servi  alius,  alius  scrvus  domino 
reformetur. 


C.  12.  Si  quis  homicidium 
fecerit  et  fugam  petierit,  parentes 
ipsius  habeant  spacimn  intra  dies 
XV.,  ut  aut  partem  restituant  et 
securi  insedeant,  aut  ipsi  de  patria 
vadant ;  post  hoc  si  ipse  inter- 
emptor  venire  voluerit,  reddat 
medium  quod  restat  et  vivat 
securus.  Quodsi  interim  occisus 
fuerit,  mancipium  et  quae  ac- 
ceperint  faciant  rcstaurari. 


Canon  6.  If  a  freeman  shall 
kill  the  slave  of  another  without 
fault  (of  the  slave),  he  shall  pay 
two  slaves  to  the  master.  But  if 
it  were  the  fault  of  the  slave, 
another  slave  shall  be  restored  in 
his  place. 

Canon  12.  If  any  one  shall 
have  done  homicide  and  shall  have 
sought  flight,  his  parentes  shall 
have  the  space  of  fifteen  days,  in 
order  either  to  make  their  share  of 
restitution  and  remain  safe,  or 
themselves  quit  the  country. 
After  this,  if  the  slayer  himself 
wants  to  return,  he  shall  pay  the 
remaining  half  and  be  safe.  But 
if  in  the  meanwhile  he  shall  be 
slain  they  shall  cause  the  slave 
[?  slaves]  and  whatever  they  had 
received  to  be  restored. 


Here,  apparently,  is  a  fairly  complete  and  con- 
sistent set  of  canons  relating  to  homicide.  All  the 
payments  are  to  be  made  in  ancillce  and  servi.  And 
the  payment  for  intentional  homicide  is  apparently  a 
fixed  payment  of  three  ancillse  and  three  servi,  i.e.  six 
slaves  in  all.  Canons  1  and  2  are  consistent  and 
conclusive  on  this  point. 

Now,  looking  at  these  canons  alone,  two  facts 
point  very  strongly  to  an  Irish  rather  than  a  Welsh 
connection,  or  perhaps  we  ought  to  say,  to  a  Goidelic 
rather  than  Cymric  connection.  In  the  Brehon  Laws, 
as  we  have  seen,  the  payments  are  made  in  cumhals 
or  ancillas,  and  the  fixed  wergeld  or  coiiy-dire  is 
strictly  speaking  six  ancillse,  and  one  added  for  a 
special  object,  making  seven  cumhals  in  all.  In  the 
Cymric  Codes,  on  the  other  hand,  the  galanas  is  paid 
in  cows  and  never  in  ancilla3,  and  the  amount  of  the 


Payments 
of  six 
ancillce 
or  servi 
for 

homicide. 
The  slayer 
to  pay 
half  and 
the 

parentes 
half. 
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i^alanas  is  graduated  acc()rdin<>'  to  rank,  tliat  of  the 

lowest    and    youngest     tribesman    being    GO    cows, 

nearly  three  times  as  great  as  the  six  ancilla3  and 

servi  of  these  canons. 

The  Irish  The  force  of  these  suggestions  of  Irish  connection 

coirp-dire    -^  gj,^.^t|y  increased  by  the  fact  that  nowhere  else  in 

paientiy     ^j^^  collections  of  Canous  and  Penitentials  except  in 

common  ^    ^  *■ 

to  South  these  so-called  '  Canones  Wallici '  and  the  '  Canones 

and  the  Hibernenses,'    and  closely  allied  sources,  do  we  find 

churches  the  payments  expressed  in  ancillas.     And  it  must  be 

from  fifth  remembered  that  the  intimacy  between  Breton  and 

to  seventli  ^  ,  ;; 

ccntmy.  Comisli  saints  was  mainly  in  South  Wales,  and 
through  South  Wales  with  Ireland,  and  further  that 
South  Wales,  until  conquered  by  Maelguin,  was 
Goidelic  rather  than  Cymric. 

But  whether  the  payment  for  homicide  in  the 
'Canones  Wallici'  be  the  coirp-dire  of  the  Brelion 
Laws  or  not,  if  we  may  recognise  in  these  rules  as  to 
homicide  the  customs  current  in  some  degree  on  both 
sides  of  the  Channel,  let  us  say  from  the  fifth  to  the 
seventh  century,  we  cannot  also  fail  to  recognise  in 
them  evidence  of  influences  at  work  which  have  broken 
away  partly  from  tribal  usage,  and  which  hail,  not 
from  the  primitive  tribal  instincts  of  Irish  or  Gallic 
tribes,  but  from  the  side  of  Koman  and  ecclesiastical 
law,  to  which  the  districts  alluded  to  had  long  been 
subject. 

We  shall  see  more  and  more  how  foreign  the 
tribal  instinct  of  the  solidarity  of  the  kindred,  and 
the  consequent  obligation  on  the  whole  kindred  for 
the  whole  composition  for  homicide,  were  to  Eoman 
law  and  Christian  feeling,  and  how  soon  under  these 
influences  the  disintegrating  process  began  in  Gallo- 
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Eoman  districts,  causing  the  solidarity  of  tlie  kindred 
to  give  way. 

The    solidarity  of  the  kindred  is  partly   recog- 
nised in  these  canons,  but  it  is  also  partly  ignored. 

The  12th  canon  states,  as  we  have  seen,  that  if  ^j^g 
the  murderer  had  taken  flight  his  parentes  had  fifteen  If^-^^ 
davs  allowed  either  to  pay  part  and  be  secure,  or  liability 

^    -^    ^  of  the 

themselves  leave  the   country.      What  part?     The  parentes 
clause  states  that  if  the  murderer  wished  to  return  slayer. 
from  his  exile  he  might  pay  the  half  that  remained, 
and  thereafter  live  secure.     So  that  it  would  seem 
that  the  kindred  were  only  liable  to  pay  half,  instead 
of  the  whole    coirp-dire    of  six    ancillse  and  servi. 
If,  in  the  meantime,  the  murderer  was  killed,  pre- 
sumably by  the  parentes  of  the  slain,  the  slaves,  or . 
whatever  else  had  been  received  by  the  parentes  of 
the  slain  from  the  parentes  of  the  slayer,  had  to  be 
restored  to  the  latter,  the  feud  having  been  satisfied 
by  his  death  at  their  hands. 

In  the  Brehon  Laws  as  in  the  Cymric  Codes, 
the  solidarity  of  the  kindred  was  complete.  As  we 
have  seen,  under  Irish  custom  the  whole  kindred  of 
the  four  nearest  hearths  were  liable  for  the  payment 
of  the  coirp-dire  for  unnecessary  homicide.  But  the 
fact  that  the  payment  of  wergelds  was  foreign  to 
Eoman  law,  combined  with  the  claim  of  the  Church 
to  protect  from  death  criminals  taking  refuge  at  the 
altar,  had  no  doubt  in  Northern  Gaul,  as  we  shall  find 
was  the  case  in  Southern  Gaul  also,  already  begun  to 
break  up  to  some  extent  the  tribal  solidarity  on  which 
joint  liability  for  the  payment  of  wergelds  was  based. 

Those  criminals  who  claimed  protection  at  the 
altar  were,  under  Gallic  ecclesiastical  usage,  as  we 
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shall  see,  saved  from  death,  but  lianded  over  as  slaves 

to  the  parentes  of  the  slain.     And  it  is  not  difficult  to 

detect  the  lines  of  thought  leadin<r  to  this  result.     In 

the  Breton  '  Penitential '  attributed  though  wrongly 

to  St.   Finian,^  the    spirit    in  which  the  missionary 

churches  of  Brittany,  Wales,  and  Ireland,  from  their 

clerical  point  of  view,  dealt  with  crime  very  clearly 

appears.     A  layman,  in  addition  to  making  composi- 

The  cleric  tiou  to  the  injured  person,  should  also  do  penance; 

is  to  \\\e    ^^^t  ^  cleric  who  possessed  no  property  of  his  own 

u'"trthe    ^^^^^^  ^^^  P^'^y  ^^^^  composition  (s.  9,  p.  110).     What, 

slain  ^       then,  was  he  to  do  in  a  case  of  homicide  ?       The 

parentes.    penitential  (s.  23)  lays  down  the  rule  : — 

If  any  cleric  kills  his  neighbour  he  must  undergo  ten  years' 
banishment  with  seven  j-ears'  penance.  If  after  ten  years  he 
has  acted  righth'  and  is  approved  by  the  testimony  of  the  abbot 
or  priest,  let  him  be  received  back  into  his  country  and  let  him 
satisfy  the  friends  of  him  whom  he  has  killed.  Let  him  return  to 
the  father  or  mother  (of  the  slain),  if  alive,  saying  *  Behold  I,  as  for 
your  son,  will  do  whatsoever  you  tell  me.'  If  he  does  not  rightly 
do  this  he  is  not  to  be  received — '  in  eternum.' 

Then  in  s.  53  is  added,  '  If  any  one  will  propose 
better  rules  we  will  accept  and  follow  them.' 

To  sum  up  the  evidence  of  the  canons,  we  can 
hardly  claim  to  have  done  more  than  to  have  con- 
nected the  coirp-dire  of  the  Brehon  Laws  with  the 
pretium  hominis  of  St.  Patrick,  and  with  the  pretium 
sanguinis  of  the  '  Canones  Hiberneiises,'  and  with  the 
clauses  relating  to  homicide  excerpted  by  the  com.- 
piler  of  the  so-called  '  Canones  Wallici '  from  the 
books  of  the  Eomans  and  Franks. 

The  connection,  though  traceable  only  through 

^  Poenitentiale    Vinnicii,  s,  23 ;    Wasserschleben,   p.   113.       See 
H.  Bradshaw's  Collected  PajjerSf  p.  476. 
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ecclesiastical  channels,  seems  to  establish  a  continuity 
as  regards  the  fixed  payment  for  homicide  between  the 
Breton  and  Irish  churches,  and  possibly  the  churches 
of  the  Goidelic  portion  of  South  Wales,  of  the  fifth 
and  sixth  centuries. 

If  it  were  suggested  that  the  pretium  hominis  of  Conti- 
seven  ancillge   might  be   an  ecclesiastical   invention  nTshand 
originating   with    the   missionary    churches    of    the  ^Ull^  as 
Armorican  districts  of  Gaul,  we  should  still  have  to  ^fgards 

the 

inquire  why  these  churches  difiered  so  much  from  'pretium 
other  Gallic  churches.     Everywhere  else  the  Church,  and  pay- 
finding    it    impossible  to  get  rid   of   a  deep-rooted  andii*" 
custom,  seems  to  have  made  compacts  with  the  secular 
power,  adopting  the  customary  system  of  wergelds 
prevalent  in  each  of  the  conquered  and  converted 
tribes,    and   giving    to    the    several   grades    in    the 
ecclesiastical  hierarchy  graduated  wergelds  placing 
them  on  a  level  with  corresponding  classes  of  tribes- 
men or  laymen.     Even  in  these  Celtic  Canons   the 
clerical  instinct,  whilst  apparently  adopting  the  fixed 
wergeld  or  coirp-dire  for  laymen,  claimed  for  the 
clergy  a  graduated  wergeld. 

The  bishop,  as  we  have  seen  according  to  the 
canons,  claimed  a  sevenfold  pretium  hominis — seven 
times  the  price  of  seven  ancill^ — because  of  his 
rank  in  the  clerical  hierarchy.  He  claimed  too  the 
honour-price  of  seven  ancillae — the  same  as  that  of  the 
Irish  chieftain  of  a  district  for  breach  of  his  protec- 
tion or  precinct.  The  bishop  seems  to  place  himself 
here  as  elsewhere  in  these  matters,  on  a  level  with  the 
secular  prince  or  even  with  the  king. 

And  again,  if  St.  Patrick  in  his  '  Confessions ' 
(a   work    the    authenticity   of    which    is    generally 

I 
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accepted)  could  use,  as  he  did,  the  j>r{?^*?^m  liominis 
as  a  well-known  unit  of  payment,  it  would  seem  that 
at  least  as  early  as  the  end  of  the  fifth  century  the 
value  of  the  pretiiini  liominis  as  a  unit  of  payment  was 
perfectly  well  understood.  And  this  in  itself  is  a 
proof  of  further  antiquity. 

The  redeeming  of  baptized  captives  from  slavery 
was  moreover  a  recognised  method  of  increasing  the 
number  of  converts  to  the  Christian  Faith.  In  his 
equally  authentic  Epistle  to  the  subjects  of  Coroticus 
St.  Patrick  speaks  of  the  Eoman  and  Gallic  custom  of 
Christians  to  send  holy  and  fit  men  to  the  Franks  and 
other  nations  with  so  many  thousands  of  solidi  for 
redeeming  baptized  captives,  while  Coroticus  was  kill- 
ing and  selling  captives  to  a  foreign  people  ignorant 
of  God.  Mr.  Whitley  Stokes,  in  editing  this  letter, 
suggests  that  this  passage  points  to  a  date  before  the 
conversion  of  the  Franks  (a.d.  496).^  The  traffic  in 
captives  and  slaves,  and  their  sale  perhaps  into  a 
still  pagan  corner  of  France,  accords  with  the 
strangely  local  use  of  the  ancilla  as  the  unit  of 
payment  as  well  in  the  Canons  as  in  the  Brehon 
Laws. 

What,  then,  are  we  to  make  of  this  fixed  wergeld 
of  seven  ancillas  ?  So  far,  we  find  it  prevalent  only 
in  Ireland  and  in  the  Goidelic  or  non-Cymric 
districts  of  South  Wales  and  Brittany.  And  the 
evidence  seems  to  carry  it  back  to  the  fifth 
century. 


Trijjortite  Life,  p.  378  n. 
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VII.    THE    WERGELD    OF   ANCIENT    GALLIC    CUSTOM. 
THE    EVIDENCE    OF    C^SAR. 

There  seems  to  be  left  but  one  possible  further 
source  of  evidence  as  regards  the  wergelds  of  the 
Gallic  tribes  before  the  Eoman  conquest,  viz.  that  of 
Csesar.  Speaking  of  the  Druids,  his  words  are 
these  : — 

lUi  rebus  divinis  intersunt,  sacrificia  publica  ac  privata  pro- 
curant,  religiones  interpretantur.  Ad  eos  magnus  adulescentinm 
numerus  disciplinse  causa  concurrit,  magnoque  hi  sunt  apud  eos 
honore.  Nam  fere  de  omnibus  controversiis  publieis  privatisque 
constituunt,  et,  si  quod  est  admissum  facinus,  si  c cedes  facta,  si 
de  hereditate,  si  de  finibus  controversia  est,  iidem  decernunt, 
praemia  poenasque  constituunt  (vi.  13). 

There  is  certainly  nothing  in  these  words,  when 
carefully  considered,  which  indicates  in  the  slightest 
degree  whether  the  Gallic  wergeld  was  fixed,  or 
graduated  according  to  rank.  They  amount  to 
this  : — 

The  Druids  have  cognisance  of  nearly  ail  public  and  private 
controversies,  and  if  any  crime  has  been  committed,  if  a  murder 
has  been  done,  if  concerning  inheritance,  if  concerning  boundaries 
there  is  controversy,  it  is  they  who  decide,  and  they  fix  the  com- 
pensation and  penalties. 


Caesar 
does  not 
state  the 
amount 
of  the 
Gallic 
wergeld, 
but  the 
Druids 
had  juris- 
diction in 
cases  of 
homicide. 


On  the  occasion  of  any  murder  committed,  there 
would  be  plenty  of  room  for  controversy  whether 
the  wergeld  were  fixed  or  graduated  according  to 
rank,  or  even,  as  is  quite  possible,  left  open  to  the 
judgment  of  the  Druids.  So  that  we  gain  nothing 
from   Caesar's    evidence    on    this    particular    point, 


I  ii 
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further  than  that  the  penaUies  for  slaying  were  within 
the  jurisdiction  of  the  Druids. 

It  may,  howeyer,  be  well  to  notice  that  this 
passage  has  been  the  subject  of  controversy  upon 
another  point  of  interest  to  this  inquiry  :  yiz.  on 
the  question  whether  the  evidence  of  Caesar  should 
be  taken  as  in  favour  of  the  theory  of  the 
communistic  ownership  of  land  in  Gaul  or  that  of 
individual  ownership. 

M.  Fustel  de  Coulanges  ^  has  argued  with  great 
force  that  the  statement  of  Caesar  that  the  Druids 
were  accustomed  to  settle  controversies  whether 
de  hereditate  or  de  jinihus  implies  that  in  his  view 
there  must  have  been  something  like  private 
property  whether  of  individuals  or  of  families. 
The  Now   if  a  connection   may   be   traced   between 

ofCffisar  the  liability  of  the  whole  kindred  for  wergeld 
laud"^^^  and  the  occupation  of  land  by  kindreds,  with  lesser 
holding,  divisions  into  something  like  gwelys^  then,  without 
pressing  the  point  too  far,  without  suggesting  that 
the  Welsh  or  the  Irish  form  of  tribal  occupation  of 
land  may  have  been  exactly  that  which  in  Caesar's 
time  prevailed  in  Gaul,  we  may  at  least  say  that  the 
analogy  of  the  Welsh  and  Irish  examples  would  lead 
us,  from  a  tribal  point  of  view,  to  judge  that  the 
form  of  land  occupation  in  Gaul  was  not  likely  to  be 
either  absolute  individual  or  absolute  communal 
ownership.  And  as  under  Welsh  and  Irish  tribal 
custom  and  forms  of  land  occupation  there  was 
plenty  of  room  for  public  and  private  controversies 
both    de    hereditate    and    de  Jlnibiis,   it   may   fairly 

^  Questions  Historiques,  pp.  105-117. 
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be  suggested  that  some  form  of  tribal  land  occupa- 
tion would  at  least  be  more  consistent  with  what 
Csesar  recorded  in  the  few  sentences  under  review 
than  either  complete  individual  or  complete  com- 
munal ownership  would  be. 

But,  passing  from  the  passages  already  quoted  to 
Cassar's  further  statements  relating  to  the  Druids, 
light  seems  to  pour  from  them  into  another  matter 
otherwise  very  difficult  to  realise. 

It  is  at  first  sight  with  something  like  amazement 
that  we  view  the  arrogance  of  the  pretension  of  the 
missionary  priests  of  the  Christian  Church  to  impose 
what  must  have  been  galling  penances  upon  chief- 
tains and  tribesmen  who  had  committed  crimes  of 
murder  or  incest.  Still  more  surprised  might  we 
well  be  that  they  had  any  chance  of  securing 
obedience. 

The  evidence  of  Gildas  and  of  the  Cadoc  records 
quoted  in  a  former  volume  is  sufficient  to  show  that 
to  a  most  astonishing  extent  even  chieftains  submitted 
to  the  penalties  and  penances  imposed  by  priests  and 
monks  who  were  claiming  for  themselves  immunity 
from  secular  services  and  payments.  The  very  fact 
that  the  Ecclesiastical  Canons  contain  the  rules  we 
have  examined  as  to  the  payments  for  homicide  by 
the  kindred  of  the  murderer  seems  to  involve  the  bold 
claim  of  the  Church  to  bring  the  punishment  of 
crime  within  its  jurisdiction.  We  have  seen  also  how 
in  these  Canons  the  right  of  the  bishop  to  be  placed 
in  social  rank  on  a  level  with  the  highest  chieftains 
and  princes  and  kings  was  already  taken  for  granted 
in  the  corner  of  Gaul  so  closely  connected  with  South 
Wales  and  Ireland. 
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The 

position 
f  the 
Druids 
[laved 
i.'ie  way 
for  clerical 
preten- 
sions. 


The  Statement  of  Ca2sar  opens  our  eyes  to  tlie 
extent  to  wliicli  under  the  earhest  prevalent  system 
of  religious  belief  tlie  way  was  paved  both  for  these 
clerical  pretensions  and  also  for  the  submission  of 
chieftains  and  people  to  the  penances  imposed. 

After  describing,  as  above,  the  prerogatives  of 
the  Druids,  C^sar  adds  a  few  words  to  describe  the 
nature  of  the  sanctions  by  which  obedience  to  their 
awards  was  secured  : — 


vi.  xiii.  5.  Si  qui  aiit  privatus 
aut  populus  eornm  decreto  non 
stetit,  sacrificiis  interdicunt.  Hsec 
poena  apud  eos  est  gravissima. 
Qiiibus  ita  est  interdictum,  hi 
nnmero  impiorum  ac  sceleratorum 
habentiir,  his  omnes  decedunt, 
aditum  sermonemque  defugiunt, 
ne  quid  ex  contagione  incommodi 
accipiant,  neque  his  petentibus 
jus  redditur,  neque  honos  ullus 
communicatur. 


Whoever  of  them,  whether  a 
private  person  or  a  people,  does 
not  stand  to  the  award,  they  in- 
terdict from  the  sacrifices.  This 
penalty  is  with  them  a  most  heavy 
one.  Those  who  come  under 
this  interdict  are  looked  upon  as 
in  the  number  of  the  impious  and 
criminal.  These  all  shun,  avoid- 
ing touch  or  speech,  lest  they 
should  be  hurt  by  the  contagion. 
Nor  to  these  is  justice  given  if 
they  seek  it,  nor  is  any  honour 
shared  with  them. 


Then  in  the  passage  following  Caesar  describes 
how  strongly  organised  was  the  power  which  the 
Druids  represented  and  which  they  had  at  their 
back  : — 


His  autem  omnibus  Druidibus 
praeest  unus,  qui  summam  inter 
eos  habet  auctoritatem.  Hoc 
mortuG  aut,  si  qui  ex  reliquis 
excellit  dignitate,  succedit,  aut, 
si  sunt  plures  pares,  suffragio 
Druidum,  nonnumquam  etiam 
armis,  de  principatu  contendunt. 
Hi  certo  anni  tempore  in  finibus 
Carnutum,  quae  regio  totius 
Galliae  media  habetur,  considunt 
in  loco  consecrato.     Hue  omnes 


Above  all  these  Druids, 
there  is  one  who  holds  the  chief 
authority  among  them.  To  him, 
if  dead,  if  there  be  one  of  the 
others  excelling  in  dignity,  he 
succeeds,  or  if  there  be  many 
equal,  by  the  suffrage  of  the  Druids, 
sometimes  even  by  arms,  they 
contend  for  the  chieftainship. 

At  a  fixed  time  of  year  they 
hold  session  in  a  consecrated 
place  in  the  district  of  the  Car- 
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unclique,  qui  controversias  habent,  I  nutes,  which  region  is  held  to  be 

conveniunt,     eoriimque     decretis  \  the  centre    of    all    Gaul.      Here 

judiciisque  parent.  ...                     1  all,  from  everywhere,  who   have 

i  controversies,  assemble  and  sub- 

I  mit    to    their   decrees  and  judg- 

I  ments.  .  .  . 

Druides    a    bello    abesse   con-  The    Druids     are    accustomed 

suerunt  neque  tributa    una  cum  to  keep  away  from  war,  nor  do 

reliquis   pendunt :    militia   vaca-  j  they      pay     tribute    with     other 


tionem  omniumque  rerum  habent 
immunitatem.  Tantis  excitati 
praemiis   et   sua  sponte  multi   in 


people  ;  they  have  exemption  from 
military  service  and  a  general 
immunity.     Induced  by  so  great 


disciplinam  conveniunt  et  a  paren-  \  advantages,  many  join  their  order 
tibus  propinquisque  mittuntur.        I  both   of    their   own   accord    and 

,  sent  by  parents  and  relations. 

It  is  not  necessary  here  to  follow  further  these 
familiar  passages  in  the  '  De  Bello  Gallico '  or  to 
inquire  more  deeply  into  the  religion  of  the  Gauls. 
It  is  enough  that  the  religion  or  superstition  of  the 
Gauls  was  sufficient  in  itself,  and  sufficiently  deeply 
believed  in,  to  fortify  the  influence  and  power  of  the 
Druids  with  the  necessary  sanction,  and  to  outlive 
the  disintegration  which  Eoman  conquest,  in  spite  of 
its  tolerance  to  tribal  religions,  must  have  in  degree 
produced.  The  testimony  of  Eenan  to  the  deep- 
rooted  superstition  of  the  Breton  population,  and  the 
lingering  presence  even  to  this  day  of  instincts  and 
customs  reaching  back  to  a  stratum  of  indigenous 
ideas  underlying  Eoman  and  Christian  civilisation, 
shows,  as  Irish  and  Welsh  legends  do  also,  that 
feelings  of  this  kind  are  not  subject  to  sudden 
change. 

And  when  we  try  to  realise  the  position  and 
work  of  the  early  Gallic  or  Breton  or  Cornish  or 
Welsh  or  Irish  churches  from  the  fifth  century 
onwards,  we  seem  to  see  how  their  position  and 
work  were  made  possible  only  by  the  fact  that  what 
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was  technically  called  the  conversion  of  a  people 
to  Christianity  was  not  after  all  so  great  a  revolution 
as  one  might  at  lirst  sight  have  thought. 

The  missionary  monks  or  priests,  it  might  almost 

be  said,  naturalbj  took  the  place  of  the  Druids  in 

the  minds  of  the  people.     They  had  power  to  shut 

out  the  criminal  from  the  sacrifices  of  the  Christian 

altar,  just   as   the  Druids    could  from  theirs.     The 

conversion,  such  as  it  was,   meant  at  least  that  in 

the  belief  of  the  people  the  spiritual   powers  were 

transferred  to  the  priest,  and  that  the  old  sanctions 

of    superstition    naturally    followed     the     transfer. 

Thereby  was  secured  to  the  Church  something  of  the 

same  prestige  and  power  which  had  once  belonged 

to  the  priests  of  the  old  religion. 

The  tribes         When   it  is  considered   how  the  organised   and 

uTthe"^^^   world-wide  system  of  the  Church,  with  its  centre  in 

central       Eome,  Continuing  to  some  extent  the  prestie^e  and  the 

power  ....  .  JT  o 

of  the        civilisation  of  Imperial  Eome,  must  have  appeared  to 

and  of       the  chieftains  and  petty  kings  of  uncivilised  tribes, 

Eome"^     it  may  be   recognised   that   in   this  respect  also    it 

ChurY      resembled  to  their  eyes  the  power  of  the  priesthood 

took  of  the  old  religion  with  its  centre  at  Chartres  and 

place.        reaching  in  its  authority  from  Britain   to  Southern 

Gaul.     So  that  in  this  respect  also  the  way  was  paved 

for   the   Church  in  the  minds  of  the   people.     The 

tribes  were   used   to    the   idea   of  a   great    central 

spiritual  power,  and  in  the  Church,  by  transfer  from, 

the  old  to  the  new  religion,  they  found  it  again. 


CHAPTEE  Y. 

THE   WEBGELDS   OF   THE  BUBGUNDIAN  AND 
WISIGOTHIC  LAWS. 


I.    THE    BURGUNDIAN    WERGELDS. 

It  is  not  proposed  to  do  more  in  this  chapter  than  The  result 
very  briefly  to  examine  the  laws  of  the  Burgundians  with 
and  Wisigoths  with  reference  to  the  evidence  they  con-  and^''^^ 
tain  with  regard  to  the  results  of  contact  with  Eoman  christian 

o  ^  ^         ^  civilisa- 

and  Christian  civilisation  upon  the  solidarity  of  the  tion. 
kindred  as  shown  in  the  payment  of  wergelds. 

The  remoteness  of  these  tribes  from  any  con- 
nection with  the  Anglo-Saxon  invasion  of  Britain 
makes  it  unnecessary  to  do  more  than  this.  Indeed, 
this  chapter  might  have  been  omitted  but  for  the 
useful  light  it  may  throw  upon  the  process  of  dis- 
integration in  tribal  custom  in  the  case  of  tribes 
settling  in  countries  with  a  long-established  civilisa- 
tion superior  to  their  own.  In  such  cases  tribal  cus- 
tom, however  hardly  it  might  resist,  had  eventually 
to  succumb,  thus  affording  a  strong  contrast  with 
the  Cymric  and  Irish  examples,  in  which  tribal  custom 
was  so  much  better  able  to  hold  its  own,  and  even 
succeeded  to  some  extent  in  forcing  tribal  rules  upon 
the  new  Christian  institutions. 

The  Burgundian  laws,  so  far  as  they  belong  to 
those  first  issued  by  Gundebald  himself,  fall  between 


V22  Buvijundian  uihI    \Visi(jothic  Laws. 

A.D.  501  and  516,  and  his  reference  to  his  ancestors 
in  liis  preface  shows  tliat,  while  he  may  have  re- 
modelled the  laws  to  meet  altered  circumstances,  they 
were  in  part  based  upon  traditional  customs  of  his 
people.* 

But  his  people  were  in  a  new^  position.  Geo- 
graphically they  were  sharing  with  a  population 
still  under  Eoman  law  the  south-western  part  of  the 
Helvetian  Valley — i.e.  between  Neuchatel  and  Geneva, 
and  a  good  part  of  the  old  country  of  the  Sequani 
on  the  Gallic  side  of  the  Jura. 
The  They  seem  to  have  come  into  this  district  not 

method  of      ,  ,  ^      ,     . 

settle-  altogether  as  conquerors,  but  m  some  sense  as 
^^^^'  invited  guests.  According  to  Tit.  54  of  the  laws  the 
newcomers,  by  the  munificence  of  the  Burgundian 
king  and  his  ancestors,  had  had  delegated  to  them 
individually,  in  a  particular  place,  hospitalitas,  which 
consisted  of  two  thirds  of  the  land  and  one  third  of 
the  slaves  of  the  hospes  upon  whom  they  were 
quartered,  and  by  this  clause  in  the  laws  they  were 
forbidden  to  take  more.^  It  is  generally  understood 
that  this  method  more  or  less  closely  resembled  the 
Eoman  method  of  quartering  soldiers  upon  a  district. 
The  Burgundians  therefore  came  into  a  district 
with  a  mixed  population  of  Eomanised  Gauls  and 
Germans,  already,  after  long  residence  and  many 
vicissitudes,  living  and  settled  under  Eoman  law,  and 
regarded  by  the  newcomers  as  Eomans. 

Thus  two  sets  of  laws  became  necessary,  one  for 
the  Burgundian  immigrants,  the  other  for   the   old 


^  Pertz,   Bluhme's  preface,   p.  I   Bomanische  Konigreich  von  443 
49  I   bis  532  n.  Chr.  chap.  i. 
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inhabitants   who    were    to    continue    under    Eoman 
law. 

Now  under  the  Eoman  law  there  was  no  wergeld.  Homicide 
And  so  in  the  Tit.  II.  of  the  Burgundian  Lex  Romana  <  Lex 
the  slayer,  whether  a  freeman  or  slave,  if  captured  ^o"^^°*-' 
outside  a  church  was  condemned  to  death.     If  the 
homicide   was   in   defence  of  life  it  was  to  be   re- 
ferred to  judicial  decision  according  to  the  Novellas 
of  Theodosius  and  Valentinian. 

If  the  slayer  had  taken  refuge  in  a  church,  quia 
de  preciis  occisioniim  nihil  evidenter  lex  Romana  con- 
stituit^  the  Burgundian  lawgiver  decreed  that  if  a 
freeman  by  a  freeman  should  be  killed,  and  the 
slayer  should  flee  to  a  church,  he  who  confessed  the 
homicide  should  be  adjudged  to  be  the  slave  of  the 
heirs  of  the  person  killed,  with  half  of  his  property, 
the  other  half  to  be  left  to  the  heirs  of  the  slayer. 

After  this  follows  a  clause,  also  of  Burgundian 
origin,  fixing  the  payment  by  a  freeman  who  has 
killed  a  '  servus  '  and  fled  to  a  church.  The  price  is 
to  be  paid  to  the  lord  of  the  servus  on  the  following 
scale  : 

For  an  '  Actor ' 100  solidi 

For  a    '  Ministerialis '      .         .         .         .         .  60  „ 
ploughman,   or   swineherd,    or    shep- 
herd, and  other  '  servi '      .         .         .  30  „ 

goldsmith 100  „ 

smith  (iron)  .         .         .         .         .         .  50  „ 

carpenter      .         .         .         .         .         .  40  „ 

•  This  by  order  of  the  King.' 


Now  if  from  these  clauses  of  the  Lex  Eomana  under 
which  relate  to  the  Eoman  population,  we  turn  to  Burgun- 
the  Tit.  II.  of  the  Burgundian  law  proper  of  Gunde-  ^^^°  ^^^• 
bald  '  De  homicidiis,'  we  may  gather  what  the  old 
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punished 
by  death. 


customary  wergelds  may  have  been,  but  at  the  same 
time  recognise  how  strongly  Roman  law  and  eccle- 
siastical iuduence  had  led  Gundebald  to  break 
through  what  to  the  Romanised  conscience  seemed 
to  be  the  worst  features  of  the  system  of  tribal 
weruelds. 

From  Tit.  II.,  '  De  homicidiis,'  it  appears  that  the 
original  werofelds  were  these  : 


Optimatus  nobilis     . 
Aliquis  in  populo  mcdiocris 
Minor  persona  . 
Pretium  servi  . 


300  solidi 
200     „ 
150     „ 
30     „ 


Homicide 
by  a  slave. 


These  wergelds  closely  correspond  with  those  of 
the  Alamannic  and  Bavarian  laws ;  but  the  first 
clause  enacts  that  the  homicide  of  a  freeman  by 
another,  of  whatsoever  nation,  shall  only  be  com- 
pounded for  by  the  slayer's  blood :  thus  overriding 
tribal  usage  and  introducing  the  Roman  law. 

The  second  clause  enacts  that  if  the  homicide  be 
in  self-defence  against  violence,  half  the  above- 
mentioned  wergelds  should  be  payable  to  the  parentes 
of  the  slain. 

Clause  3  enacts  that  if  a  slave,  unknown  to  his 
master,  shall  slay  a  freeman,  the  slave  shall  be  de- 
livered up  to  death  and  the  master  free  from  liability. 
Clause  4  adds  that  if  the  master  was  privy  to  the 
crime  of  his  slave  both  should  be  delivered  to  death. 
Clause  5  enacts  that  if  the  slave  after  the  deed  shall 
have  disappeared,  his  master  shall  pay  30  solidi — the 
price  of  the  slave — to  the  parentes  of  the  slain.  And 
lastly,  in  clause  6,  the  parentes  of  the  slain  are  in  all 
these  cases  warned  that  no  one  is  to  be  answerable 
for  the  crime  but  the  homicide  himself,  '  because  as 
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we  enact  that  the  guilty  shall  be  extirpated,  so  we 
cannot  allow  the  innocent  to  suffer  wrong.' 

The  new  law  breaks  awav  altoi2^'ether  from  old 
tribal  traditions,  and  an  attempt  is  made  to  treat 
homicide  from  the  new  point  of  view  of  reason  and 
justice  as  between  one  individual  and  another,  with 
but  little,  if  any,  regard  to  kindred. 

From  the  law  against  theft  we  e^et  a  scale  for  the  The  tra- 
equation  of  cattle  &c.  with  gold.     If  a  Burgundian  value  of 
or   Eoman   '  ingenuus '  steals    away   a   slave,  horse,  ^"^™^^^' 
mare,  ox,  or  cow,  he  is  to  lose  his  life,  unless  he 
takes  refuge  in  a  church,  and  from  the  property  of 
the  criminal  the  price  of  the  stolen  animal  is,  'in 
simplum,'  to  be  paid  to  the  person   robbed,  unless 
the  thing  stolen  can  be  found  and  restored — i.e. : 


For  the  slave 

.     25  solidi 

For  '  best  horse  ' 

•         .     10     „ 

For  moderate  horse    . 

.       5      „ 

For  mare  .... 

.         .       3     „ 

For  ox        ...         . 

.       2      „ 

For  cow     .... 

1  solidus 

Thus  from  these  traditional  values,  retained  even 
under  new  circumstances  by  the  Burgundian  law,  we 
learn  that  the  wergeld  of  the  middle  class  of  freemen, 
'  mediocres  in  populo,'  of  200  solidi,  was  still  regarded 
as  the  equivalent  of  ]  00  oxen  or  200  cows. 

There  is  no  doubt  in  this  case  that  the  solidi  were 
those  of  the  Imperial  standard.  The  Burgundian 
Kingdom  was  destroyed  by  the  Franks  in  a.d.  534 — 
i.e.  before  the  issue  by  Merovingian  princes  of  solidi 
and  trientes  of  the  Merovingian  standard. 


ences. 
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II.    TIIK    WKRORLDS    OF    THH    LKX    WISIGOTIIORUM. 

The  laws  of  the  Wisigoths  are  too  Eoman  to  be 

taken  as  evidence  of  what  may  have  been  the  ancient 

tribal  wergelds  of  the  Goths. 

The  tribal         Their  rule  extended  to  the  Loire  till  they  were 

the  Goths  driven  back   to  the  Garonne  by  the  Franks  in  the 

by^Roman  sixth  century,  and  lasted  in  Spain  and  Aquitaine  to 

mflu-         7]^  2  when  they  succumbed  to  Arab  conquest.     The 

Wisigoths  conquered  a  country  already  under  Eoman 

law,  with  a  mixed  population  of  German  as  well  as 

Celtic  and  Iberian  tribes.     They  were  not  the  first 

German   intruders.      They  were   invaders,    but   not 

altogether  at  enmity  with  the  Eomans.    Their  princes, 

after  the  break-up  of  the  Eoman  power,  issued  gold 

coins — solidi    and    tremisses — in    close   imitation   of 

those  of  the  Eastern  Empire.    Goth  and  Eoman  were 

encouraged  to  marry  on  equal  terms.     And  though 

there  are  traces  of  a  scale  of  payments  in  composition 

for  homicide,  it  bears  little  trace  of  the  tribal  prin- 

ciple  of  the  solidarity  of  the  kindred. 

There  is  no  scale  of  payments  directly  under  the 
head  of  homicide,  and  we  are  left  to  gather  incident- 
ally what  the  wergeld  (if  it  can  be  so  called)  may 
have  been. 

In  a  clause^  added  between  653  and  672  it  was 
enacted  that  upon  the  kidnapping  of  the  child — son 
or  daughter — of  a  free  man  or  woman,  the  criminal 
was  to  be  delivered  over  into  the  power  of  the  child's 
father,  or  mother,  brother  or  nearest  parentes,  so 
that  they  may  have  power  to  kill  him  or  sell  him. 


^  Lib.  vii.  Tit.  iii.  s.  3. 
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And  if  they  desired  it,  they  might  demand  the  com- 
position for  homicide  from  the  criminal,  i.e.  500 
sohdi  (some  MSS.  300  solidi),  the  crime  being  to  the 
parents  no  less  grave  than  homicide.  If  the  child 
could  be  recovered,  half  the  composition  for  homicide 
was  to  be  paid,  and  if  the  criminal  could  not  pay 
he  was  to  become  their  slave. 

This  doubtful  mention  of  500  solidi  or  300  solidi 
finds  some  explanation  in  a  later  clause. 

Indirectly,  again,  we  get  the  scale  in  force  for  The 
homicides  in  L.  YIII.  Tit.  IV.  s.  161,  of  about  the  graduated 
same  date.     It  enacted  that  injuries  done  by  vicious  ^o^the^^^^' 
animals,  known  to  be  such,  were  to  be  paid  for  sicut  age  of  the 
est  de  homicidiis  by  the  '  constituted  composition  ' —  viduai. 
compositio  constituta — and  then  the  following  scale  is 


c^iven : 

Aliquis 

honestus 

. 

. 

500  solidi 

Ingenuus  persona, 

20 

years  old  and 

lip  to  50 

. 

. 

300 

Ingenuus  persona 

from  50  to  60 

200 

Older  than  this 

. 

.     100 

Youths 

of  15  year 

3    . 

.     150 

14      „ 

. 

140 

13      „ 

. 

130 

12      „ 

. 

120 

11      „ 

. 

110 

10      „ 

. 

100 

7  to  9 

. 

90 

4  to  6 

. 

80 

2  to  3 

. 

70 

1  year 

. 

60 

Daught 

er  or  wife  from  15  to  40 

250 

»> 
1) 

40  to  60 
older     . 

200 
100 

Under  15,  half  the  payment  for  a  male  ;  liberti,  half-payments. 

It  is  impossible  to  look  upon  this  scale  as  fully 
representing  ancient  Gothic  tribal  tradition.  And 
when  we  turn  to  the  title  '  De  ccvde  et  morte  liominum,' 
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which  seems  to  belong  to  the  same  date,  it  becomes 

obvious  how  far  the  spirit  of  these  laws  had  wandered 

away  from  any  tribal  standpoint  and  from  all  recog- 

innocont     nition  of  the  solidarity  of  the  kindred.     A  homicide 

noTonge'r    Committed  unknowingly  ('  nesciens  ')  is  declared  to  be 

to  be  paid  j^^  ^i^g  siirht  of  God  no  cause  of  death.    '  Let  the  man 

for.  r?' 

who  has  committed  it  depart  secure.'  ^ 

Every  man  who  killed  another  intentionally,  and 

not  by  accident,  was  to  be  punished  for  homicide. 

The    punishment   had,    in   fact,    already   become    a 

matter  of  criminal  law.    The  prosecution  for  homicide 

was  no  longer  to  be  left  only  to  the  parentes  of  the 

slain,  '  for  they  might  be  lukewarm  '  (s.  15).     The 

judex  ought  to  take  the  matter  up,  and  on  neglect  of 

his  duty  was  to  be  liable  for  half  the  payment  for 

homicide,  viz.  250  solidi.     Strangers  in  blood  as  well 

as  relations  had  already  been  enabled  to  bring  the 

accusation. 

Horni-  Chindasvintlic,  who   reigned  from  642    to    653, 

fleeing  to    had   legislated  in  the    same    direction.      The    ques- 

to^be^^^^^     tion  had  arisen,  what  was  to  be  done  with  homicides 

handed       -^yj^Q  iqq\  refuge  in  a  church  and  committed  them- 

over  as  ^  ^ 

slaves  to  selves  to  the  protection  of  God  ?  Seeing  that  every 
of  the  one  ought  to  be  punished  for  his  crime,  he  issued 
^  ^^"'  an  edict  to  settle  this  question  once  for  all.  He 
enacted  that  whatever  slayer  or  evil-doer  the  law 
required  to  be  punished,  no  power  whatever  should 
be  able  to  shield  from  punishment.  And  although 
the  criminal  might  flee  to  the  sacred  altar,  and  in 
that  case  no  prosecutor  could  drag  him  away  without 
the  concurrence  of  the  priest,  yet  the  priest,  having 

^  Lib.  vi.  Tit.  v. 
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been  consulted,  the  sacrament  having  been  given, 
was  to  repel  the  criminal  from  the  altar,  and  expel 
him  from  the  choir,  so  that  his  prosecutor  might 
apprehend  him.  The  criminal  thus  expelled  was  to 
be  freed  from  any  further  death  penalty,  but  short  of 
this  was  to  be  in  the  power  of  the  parentes  of  the 
slain,  who  might  do  what  they  liked  with  him,  i.e. 
he  became  their  slave  unless  presumably  the  compo- 
sition required  was  paid. 

The  successor  of  this  king  (653-672)  dealt  with  Murder  of 
another  point  in  which  tribal  instinct  was  at  variance  ^^  ^^^°^^^ 
with   Eoman   law.       With    the    dissolution    of    the  P^^ished 

with 

kindred  disappeared  the  reason  and  traditional  death, 
justilication  for  the  rule  that  there  was  no  feud 
and  no  wergeld  within  the  kindred.  Tribal  custom 
everywhere  left  the  worst  crime  of  all — murder  of  a 
parent  or  a  kinsman — without  redress,  at  the  same 
time  unpardonable  and  unavenged.  It  became, 
therefore,  needful  to  promulgate  an  edict  that  the 
judex  should  punish  the  murder  of  a  kinsman  by 
death.  And  in  this  case,  if  there  were  no  children, 
all  the  murderer's  property  was  to  go  to  the 
heirs  and  near  relations  of  the  murdered  person. 
But  if  there  were  children  of  another  marriage, 
innocent  of  their  parent's  crime,  half  only  of  the 
property  was  to  go  to  the  children  of  the  murdered 
kinsman,  and  half  to  the  innocent  children  of  the 
parricide. 

If  the  murderer  had  fled  to  the  altar  of  a  church 
he  was  to  be  delivered  up  to  the  parentes  or  pro- 
pinqui  of  the  slain  kinsman,  to  be  dealt  with  as 
they  chose,  short  of  death,  and  if  there  were  no  such 
parentes  his  property  was  to  go   to  the  fisc.     The 
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murderer  whose  life  was  tlius  spared  was  not  to  have 
the  use  of  the  i)roperty. 

Lastly  there  is  found  in  some  of  the  MSS.,  as  an 
addition  to  Lib.  XIL  Tit.  IL,  an  edict  of  King  Wamba, 
who  reigned  GTl^-GSO,  which  seems  to  mark  the  last 
stage  in  the  process  of  confining  the  punishment  of 
the  crime  to  the  criminal  alone. 

Up  to  this  time,  as  we  have  seen,  the  murderer 
icitli  all  his  possessions  was  by  law  to  remain  the 
slave  of  the  parentes,  or  the  next  heirs  of  the 
murdered  person,  except  in  the  one  case  of  the 
murderer  having  children  by  another  wife.  Thence- 
forth, if  the  murderer,  according  to  the  edict,  had 
children  or  wife  free  from  participation  in  the  crime, 
he  alone  was  to  be  delivered  up  to  the  parentes  or 
next  heirs  of  the  dead.  His  possessions  were  not  to 
go  to  them,  but  to  the  children  or  heirs  of  the  criminal, 
on  the  ground  that  the  punishment  should  in  justice 
fall  alone  upon  the  sinner,  and  not  upon  his  innocent 
family.  Clearly  the  last  tie  of  tribal  instinct  securing 
the  solidarity  of  kindreds  was  now  broken.  It  had 
lost  its  ancient  significance.  Murder  had  become  the 
crime  of  an  individual  against  the  State,  and  a  matter 
of  criminal  law.  The  only  survival  of  tribal  feeling 
seems  to  have  been  that,  as  some  compensation  to 
the  family  of  the  murdered  man,  the  murderer  whose 
life  the  Church  had  saved  was  to  become  their  slave. 


CHAPTEE   YI. 

TRIBAL  CUSTOMS  OF  THE  FBANKS  AND  OF  THE 
TRIBES  CONQUERED  BY  THE  MEROVINGIAN  KINGS. 


I.    THE    WERGELDS    OF    THE    LEX   SALICA. 

In  turning  now  to  the  Lex  Salica  the  inquiry  will  again 
at  first  more  or  less  be  a  study  of  wergelds. 

There  are  many  difficult  points  in  the  construction 
of  the  Lex  Salica,  and  the  capitularies  connected  with 
it,  which,  after  all  the  learned  labour  expended 
upon  them,  still  remain  unsettled.  To  attempt 
to  discuss  them  fullv  would  involve  an  amount  of 
research  and  erudition  to  which  this  essay  can  lay  no 
claim.  All  that  can  be  attempted  in  this  survey  of  the 
traces  of  tribal  custom  in  the  laws  of  the  Continental 
tribes  is  to  approach  their  text  afresh  in  the  light 
of  the  Cymric  evidence,  as  a  tentative  first  step 
towards,  at  last,  approaching  the  Anglo-Saxon  law^s 
from  the  same  tribal  point  of  view  and  from  the 
vantage-ground  of  a  previous  study  of  the  survivals 
of  tribal  custom  elsewhere. 

The  Lex  Salica  had  force  apparently  at  first  over  ajstnct 
the  Franks  of  the  district  extendins^  from  the  Car-  ^vithin 

^  which 

bonaria  Silva  on  the  left  bank  of  the  Meuse   to   the  the  Lex 

T-j.  -r     .  Salica  had 

Kiver  jjoire.  force. 

K  2 
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The  earliest  manuscripts  of  the  Lex  Salica  are 
considered  to  belong-  to  the  late  ei<j:lith  or  early 
ninth  century.  And  the  general  opinion  seems  to  be 
that  the  first  sixty-five  chapters  may  be  ascribed  to 
the  time  of  Clovis,  or  at  least  to  a  period  before 
Christianity  had  become  general  among  the  Franks. 

The  reign  of  Clovis  extended  from  a.d.  481  to 
511,  and  may  perhaps  be  taken  as  covering  the  date 
when  the  sixty-five  chapters  were  first  framed.  There 
is,  however,  no  proof  that  they  were  not  modified 
afterwards.  For  at  the  end  of  the  celebrated  chapter 
De  chrenecruda  there  is  a  clause  in  a  later  manuscript 
which  implies  that  it  was  no  longer  in  force. ^ 

If  these  sixty-five  titles,  in  their  original  form, 
really  go  back  to  the  time  of  Clovis,  the  fact  that  they 
were  allowed  to  continue  in  late  issues  of  the  Lex 
Salica  along  with  the  additions  made  to  it,  is  probably 
enough  in  itself  to  excite  suspicion  that  even  these 
may  not  have  been  allowed  to  remain  as  they 
originally  stood  without  modification. 

Particularly  on  the  question  of  homicide  and  the 
liability  of  the  kindred  of  the  slayer  in  the  payment 
of  the  wergeld,  it  is  difficult  to  understand  how  the 
clauses  relating  to  its  payment  and  receipt,  if  repre- 
senting fully  more  ancient  custom,  could  have  been 
left  altogether  unaltered  after  the  decree  of  Childe- 
bert II.  (a.d.  599),  which  may  be  translated  as 
follows : — 

Concerning  homicides  we  order  the  following  to  be  observed : 
That  whoever  by  rash  impulse  shall  have  killed  another  without 
cause  shall  be  in  peril  of  his  life.  For  not  by  any  price  of  redemp- 
tion shall  he  redeem  or  compound  for  himself.  Should  it  by 
chance  happen  that  any  one  shall  stoop  to  (make  or  receive  ?) 


^  Hessels  and  Kern,  Codex  x.  Tit.  Ixi. 
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payment,  no  one  of  his  parentes  or  friends  shall  aid  him  at  all, 
unless  he  who  shall  presume  to  aid  him  at  all  sliall  pay  the  whole 
of  the  wergeld,  because  it  is  just  that  he  who  knows  how  to 
kill  should  learn  to  die.     (Pertz,  lieges^  i.  p.  10.) 

The  logic  of  this  decree  is  curious.  The  slayer's 
kindred  were  absolved  by  it  from  liability  if  they 
chose  to  stand  aloof.  But,  if  they  stooped  to  help 
their  kinsman  at  all,  they  must  see  to  it  that  the 
whole  wergeld  was  paid,  no  doubt  to  avoid  breaches 
of  the  peace  from  attempts  at  private  revenge  if  any 
part  were  left  unpaid.  But  if  the  slayer's  relations 
did  not  pay  the  wergeld — what  then?  The  slayer 
was  to  be  left  '  in  peril  of  his  life.'  From  whom  ?  It 
must  have  been  from  the  vengeance  of  the  slain  man's 
kindred. 

One  would  have  thought  that  this  decree  would 
have  defeated  itself,  for  apparently,  whilst  it  absolved 
the  murderer's  kindred  from  oblii^ation  to  assist  the 
murderer  to  pay  the  wergeld,  it  left  untouched  the 
right  of  vengeance  on  the  part  of  the  slain  man's 
relations,  thereby,  one  would  have  thought,  multiply- 
ing cases  of  breach  of  the  peace. 

That  clauses  relative  to  receipt  and  payment  of 
wergeld  were  left  in  the  Lex  after  this  decree  show^s 
probably  that  the  system  of  wergelds  remained 
practically  still  in  force.  People  went  on  '  living 
under  the  Lex  Salica,'  after  the  date  of  the  edict,  and 
in  spite  of  the  latter  no  doubt  wergelds  were  paid 
and  received.  But  whilst  this  may  have  been  a 
reason  why  the  clauses  regulating  the  payment  and 
receipt  of  wergelds  could  not  be  altogether  omitted, 
it  may  also  have  made  necessary  the  modification  of 
some  of  their  provisions. 
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One  niav  even  venture  to  trace  motives  in  the 
making  of  modifications  in  favour  of  the  fisc,  which 
can  liardly  have  had  their  root  in  ancient  tribal 
custom. 

The  system  of  wergelds  was  extended  to  the 
advantage  of  ultimately  both  official  and  clerical 
hierarcliies,  and  even  from  the  Franks  themselves  to 
strangers  and  to  the  Gallo-Eoman  population  amongst 
whom  tliey  dwelt.  And  the  whole  character  and 
system  of  the  '  Lex  Salica  '  was  so  much  like  a  state- 
ment of  crimes  and  the  composition  to  be  paid  for 
them  that  it  lent  itself  very  easily  to  the  interest  of 
the  fisc. 
The  Lfx  In  the  sixty-five  titles  themselves  there  is  direct 

a  tribes-  evidence  that  tribal  tradition  and  the  solidarity  of 
break°  ^^^^  kindred  had  once  existed,  and  that  in  spite  of 
himself  the  cdict  the  fisc  was  interested  in  their  maintenance, 
from  his  Tlius  by  Tit.  LX.,  De  eum  qui  se  cle  parentilla  tollere 
And  vidt,  a  door  was    thrown  wide    open   for   the  Salic 

ga^ne?  tribesman  to  escape  from  the  obligations  of  kindred, 
^y  it-  To  secure  this  object  he  is  to  go  to  the  mallus  with 
three  branches  of  alder,  and  break  them  over  his 
head,  and  throw  them  on  four  sides  in  the  mallus, 
and  declare  that  he  withdraws  from  the  oath,  and  the 
inheritance,  and  everything  belonging  to  the  paren- 
tilla, so  that  thereafter,  if  any  of  his  parentes  either  is 
killed  or  shall  die,  no  part  either  of  the  inheritance 
or  of  the  composition  shall  pertain  to  him,  but  all  go 
to  the  fisc.  If  we  take  this  clause  strictly  it  implies 
and  sanctions  the  general  right  of  a  kinsman  of  a  slain 
person  to  share  in  his  wergeld.  The  share  of  the  kins- 
man, who  under  this  clause  frees  himself  from  the 
liability  to  j^ay,  and  gives  up  his  right  to  receive  any 


homi- 
cidii.' 
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portion  of  the  wergeld  of  a  relative,  does  not  lapse 
altogether,  but  is  apparently  kept  alive  for  the  fisc. 

This  clause  is  not  perhaps  inconsistent  with  the 
edict  which  left  the  receipt  of  wergeld  still  possible, 
though  payment  by  the  slayer's  kindred  was  optional. 
And  so  long  as  the  occasional  receipt  of  wergeld 
was  still  possible,  rules  for  its  division  might  reason- 
ably remain  in  the  Lex. 

The  same  may  perhaps  be  said  of  other  clauses 
included    in    the    original   sixty -five.      Tit.    LXII.,  Tit.LXii., 
De   compositione   homicidii,  is    the   one  which  deals  positione 
with  the  division  of  the  wergeld  by  its  recipients,  i.e. 
the  kindred  of  the  person  slain.     According  to  the 
text  of  Hessels,  Cod.  I.,  it  is  as  follows  : — 

Si  cujuscumque  pater  occisus  If  any  one's  father  be  killed, 

fuerit   medietatem   corapositionis  '  the  sons  are  to  take  collectively 

filii  coUegant,  et  aliam  medietatem  one  half  of  the  composition,  and 

parentes   quae   proximiores   sunt  the   other  half  is  to  be    divided 

tarn  de  patre  quam  de  matre  inter  between   the    parentes    who   are 

se  dividant.  proximiores,  both  of  the  paternal 

Quod  si  de  nulla  paterna  sen  !  and  maternal  kindreds, 
materna  nuUus  parens  non  fuerit,  i         But  if   there  be  parentes   on 

ilia  portio  in  fisco  collegatur.  ,  neitherside,^  paternal  or  maternal, 

I  then  that  portion  {i.e.  the  second 

:  half)  is  to  go  to  the  fisc. 

According  to  this  clause,  in  the  absence  of  the 
parentes,  their  half  share  still  has  to  be  paid  by  the 
kindred  of  the  slayer,  but  again  the  fisc  gets  control 
of  the  lapsed  portion  which  the  parentes  would  have 
taken  had  they  been  forthcoming. 

Amongst  some  clauses  said  to  be  added  to  the  Lex 
Salica  by  Childebert  I.  (a.d.  515  to  551)  is  a  very 


^  Brunner  {Sijyj^e  und  Wer-  but  the  principle  is  the  same  ;  the 
geld,  p.  31)  prefers  the  reading  of  fisc  gets  whatever  share  lapses, 
the  other  codices,  •  on  either  side,'      whether  it  be  \  or  ^. 
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Addition 
to  the 
Lex  bv 
Childebcrt 

I.  A.D. 

olo-ool 
in  the 
interest 
of  the 
widow  (?) 
of  the 
person 
slain. 


iinportaiit  one,  Tit.  CL,  De  hominem  iiigenuo  occiso^ 
wliicli  seems  to  show  tliat,  at  that  date,  coniposition 
was  still  encouraged  by  the  law,  but  that  some  altera- 
tion was  necessary  in  tlie  division  of  the 
amonost  the  kindred  of  the  slain. ^ 


wergeld 


Si  quis  hominem  ingenuuin 
occidcrit  et  ille  qui  occiderit 
probatum  fiierit,  ad  parentibus 
debeat  secundum  legem  com- 
ponere  ;  media  compositione  iilius 
habere  debet.  Alia  medietate 
exinde  ei  debet  ut  ad  quarta  de 
leude  ilia  adveniat.  Alia  quarta 
pars  parentibus  propinquis  debent. 
Id  est,  tres  de  generatione  patris 
et  tres  de  generatione  matris. 
Si  mater  viva  non  fuerit,  media 
parte  de  leudae  illi  parentes  inter 
se  dividant.  Hoc  est,  tres  de  patre 
proximiores  et  tres  de  matre.  Ita 
tamen  qui  proximiores  fuerint 
parentes  de  praedictis  conditioni- 
bus  prendant. 

Et  tres  partes  illis  duabus 
dividendam  dimittat.  Et  nam  et 
illis  duabus  ille  qui  proximior 
fuerit,  ilia  tertia  parte  duas  partes 
prendant,  et  tertia  parte  patre  suo 
demittat. 


If  any  one  shall  have  killed  a 
freeman  and  he  who  slew  shall 
have  been  ascertained,  he  ought 
to  make  composition  according  to 
the  law  to  the  parentes. 

The  son  (Cod.  2  '  sons  ')  ought 
to  have  half  the  composition. 
After  that,  of  the  other  half  it 
ought  to  be  for  her  (?  the  mother), 
so  that  she  (?)  comes  in  for  a 
quarter  of  thatleuda  (or  wergeld). 
The  other  quarter  ought  to  go 
to  the  near  parentes,  i.e.  three 
[parentillae]  of  the  kindred  of  the 
father  and  three  of  the  kindred  of 
the  mother. 

If  the  mother  shall  not  be 
alive,  the  half  leuda  (wergeld) 
those  parentes  divide  amongst 
themselves,  i.e.  the  three  proxi- 
miores [i.e.  nearest  parentes] 
of  the  father  and  three  of  the 
mother,  but  so  that  the  nearest 
parentes  under  the  aforesaid  con- 
ditions shall  take  [two  thirds]. 

Three  parts  again  it  leaves  to 
be  divided  between  the  other  two 
[parentillae] .  For  also  of  those 
two  the  nearest  [parentilla]  takes 
two  thirds  and  leaves  one  third 
for  [the  parentilla  of]  the  previous 
ancestor.^ 


There   must   have   been  some  special   object   in 
this  addition  to  the  Lex.      Brunner,  following  the 


^  Hessels  and   Kern,  Tit.  ci., 
p.  412.     Pertz,  Legg.  11,  5. 

This  translation  of  the  final 


clause  does  not  materially  vary  in 
meaning  from  that  of  Brunnfir, 
Sippe  und  Wergeld^  p.  34. 
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very  plausible  suggestion  of  Wilda  and  Boretius, 
points  out  that  the  '  mother,'  who,  if  alive,  is  to  share 
in  the  second  half  of  the  wergeld,  may  be  the  mother 
of  the  son  who  takes  the  first  half,  i.e.  the  widow  of 
the  person  slain.,  otherwise  why  should  the  mother 
alone  be  mentioned,  and  not  the  father  of  the  slain  ?  ^ 
If  this  view  may  be  accepted  the  object  of  the  clause 
becomes  at  once  apparent. 

Under  Tit.  LXII.  no  share  is  given  to  the  widow. 
And  we  have  learned  from  the  Cymric  example  the 
reason  why  tribal  custom  gave  no  part  of  the  wer- 
geld of  the  husband  to  the  widow.  It  was  simply 
because  there  was  no  blood  relationship  between 
them.  The  widow  and  her  kindred  would  have  taken 
no  part  in  the  feud,  and  so  took  no  part  of  the  galanas 
in  composition  for  the  feud. 

The  silence  of  Tit.  LXII.  and  the  force  of  the 
Cymric  precedent  warrant  the  inference  that  it  may 
have  been  so  also  under  ancient  Salic  custom. 
However  this  may  be,  the  fact  that  an  addition  to 
the  Lex  was  made,  whether  in  favour  of  the  widow 
or  of  the  mother,  seems  to  show  that  Eoman  and 
Christian  influences  had  introduced  other  considera- 
tions than  those  of  blood  relationship,  so  breaking 
in  upon  tribal  custom  and  necessitating  special 
legislation. 

If  this  view  may  be  accepted,  and  if  (as  we  had  The  three 
to  do  in  interpreting   the   Brehon   rules   regarding  tm®^" 
divisions  of  the  kindred)  we  may  take  the  word  '  son '  i^lhe ^ 
as  meaning  all  the  sons,  and  insert  the  word  parentillce  wergeld. 
in  explanation  of  the  three  proximiores,  so  as  to  under- 


^  Brunner,  Sijjpe  und  Wergeld,  p.  34. 
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The  three 
'  paren- 
tiUse' 
include 
descen- 
dants of 
great- 
gveat- 
gi*and- 
parents. 


Stand  them  (as  in  the  Brehon  (ieilfive  division)  to  be 
not  three  persons  but  three  groups  of  kindred,  then 
these  clauses  l)ecome  fairly  intelligible  and  consistent 
with  Tit.  LXII.^ 

The  werizeld  is  divided  into  two  halves  and  the 
second  half  (subject  to  the  newly  inserted  right  of 
the  widow  or  mother  of  the  slain)  goes  to  the  three 
groups  of  proximiores.  What  these  three  groups  or 
parentilla3  may  be  is  not  very  clear. 

The  father  has  been  killed  and  his  sons  take  the 
first  half  of  the  wergeld.  The  other  half  is  taken  by 
the  three  nearer  parentilla3.  The  nearest  group  at 
first  si^^ht  would  be  the  descendants  of  the  two 
parents  of  the  slain.  The  second  group  would 
be  the  descendants  of  the  four  grandparents  of  the 
slain.  The  third  group  should  include  the  descend- 
ants of  the  eight  great-grandparents  of  the  person 
slain. 

But  Brunner  has  pointed  out  that  the  division 
into  paternal  and  maternal  lines  of  relationship 
begins  with  the  slain  person's  grandparents ;  so  that 
the  three  proximiores  on  both  sides  should  go  back 
to  the  descendants  of  great-great-grandparents.  He 
also  points  out  that,  as  at  each  step  the  nearer  group 
are  to  take  two  thirds  and  those  behind  it  one  third, 
the  division  between  the  three  groups  would  be  in 
the  proportions  of  6  :  2  :  1.  And  he  quotes  a  state- 
ment ref^ardino-  the  division  of  werorelds  in  Flanders 
in  the  year  1300,  in  which  the  proportions  of  the 
payments  of  the  three  groups  of  relatives  were 
still   as    6:2:1.      The    half    falling   to   the   three 


^  Sippe  und  Wergeld,  p.  34. 
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groups  being   reckoned  as  -J-f,  the  division  was   as 
under  : — 

Eechtzweers  (Geschwister  Kinder),  | paternal   g'Vx 

i.e.  first  cousins.  (maternal  {^^  ) 

Anderzweers  (Ander-geschwister  Kinder),  |  paternal   ^^g 
i.e.  second  cousins.  (maternal  ^^ 

Derdelinghe  (Dritt-geschwister  Kinder),   (paternal   ^ 
i.e.  third  cousins.  |  maternal  ^^^ 

We  may  then  safely,  I  think,  follow  Brunner's 
cautiously  expressed  conclusion  that  it  is  yery  pro- 
bable that  also  in  the  Lex  Salica  under  the  words 
'  tres  proximiores  '  are  intended  relations  belonging 
to  three  separate  parentillse.^ 

So  far  we  haye  dealt  only  with  the  receivers  of  the  The 
wergeld.     We  haye  now  to  consider  the  wergeld  from  hom  the 
\!t\&  'payers'  point  of  yiew.     When  at  last  we  turn  to  pofntof 
the  title  '  De  clirenecruda^  which  deals  with  the  pay-  ^' 
ment  of  the  wergeld  by  the  slayer  and  his  kindred,  we 
seem  all  at  once   to  breathe  in  the    atmosphere   of 
ancient  tribal  custom  before  it  had  been  materially 
tainted  by  the  new  influences,  which  the  conquest  of 
a  Eomanised  country  and  migration  into  the  midst  of 
a  mixed  population  necessarily  brought  with  them. 
The  force  of  tribal  instinct  survives  in  this   clause 
even  though  since  the  edict  of  Childebert  II.  it  may 
have  been  allowed  to  remain  in  the  Lex  partly  on 
sufferance,    and    even    though    some    of  its    details 

^  Sipjpe  und   Wergeld,  p.  36.  wergelds  in  other  districts  quoted 

*  Es  diinkt  mir  sehr  wahrschein-  by     Brnnner      show      that     the 

lich,  dass  auch  in  der  Lex  Salica  division  of  the  kindred  into  three 

nnter     den    *'  tres    proximiores "  similar    grades    or     groups    was 

^'erwandte  vondrei  verschiedenen  prevalent    also     in    Frisian    and 

l*arentelen  gemeint  sind.'  Saxon  districts. 

Later  examples  of  division  of 


lew. 
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have  been  made  incoherent  by  the  mutilation  it  may 
liave  undergone.  It  was  probably  left  in  its  place  in 
the  Lex,  together  with  the  clauses  regarding  the  receipt 
of  wergeld,  because,  even  though  the  assistance  of  the 
kindred  in  the  payment  of  wergeld  had  been  made 
optional  and  discouraged,  the  instincts  of  kindred 
were  not  to  be  extinguished  all  at  once.  To  save 
the  life  of  a  kinsman,  kinsmen  will  sometimes  exercise 
the  option.  And  the  slayer,  before  he  flees  for  his 
life,  will  make  his  appeal  to  his  kinsmen.  The  old 
traditional  rules  for  payment  will  have  force  in  the 
feelings  of  those  who,  under  all  the  discouragements 
of  the  law,  still  choose  to  assist  the  slayer.  Moreover, 
the  Mallus,  it  appears,  still  exercised  jurisdiction 
over  the  option. 

This  celel)rated  clause  may  perhaps  therefore  be 
quoted  as  evidence  for  so  much  of  ancient  tribal  cus- 
tom as  to  wergelds  as  the  royal  edict  was  unable  to 
extinguish  all  at  once. 
The  title  Difficulty  arises  chiefly  from  the  imperfect  condition 

'  De  • 

chrene-      of  the  text  of  One  of  the  clauses.     But,  keepmg  close 
criKia.'       ^^  Codex  I.  of  Hcsscls  and  Kern's  edition,  the  follow- 
ing translation  may  pass  for  our  purpose  (Tit.  LYIII.) : 

(1)  Si  quis  hominem  occiderit  I         If  any  one   shall  kill  a  man 
et,   totam   facultatem    data,   non  ;   and,  having  given  up  all  he  pos- 


habuerit  unde  tota  lege  conpleat, 
xii  juratores  donare  debet  [quod] 
nee  super  terram  nee  subtus 
terram  plus  facultatem  non  habeat 
quam  jam  donavit. 


(2)  Et  postea  debet  in  casa  sua 
introire   et   de   quattuor   angulos 


sesses,  he  yet  shall  not  have 
enough  to  satisfy  the  whole  legal 
requirement,  he  ought  to  give  the 
oaths  of  twelve  co-swearers  that 
neither  above  the  earth  nor  under 
the  earth  he  has  any  more  pro- 
perty than  he  has  already  given 
up. 

And  afterwards  he   ought  to 
enter  into  his  house  and  to  gather 


terras   in  pugno   collegere   et  sic   I  earth  in  his  hand  from  its  four 
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postea  in  duropiillo,  hoc  est  in 
limitare,  stare  debet  intus  in  casa 
respiciens,  et  sic  de  sinistra  ma- 
niim  de  ilia  terra  trans  scapulas 
siias  jactare  super  ilium  quern 
proximiorem  parentem  habet. 

(3)  Quod  si  jam  pater  et  fratres 
solserunt,  tunc  super  suos  debet 
ilia  terra  jactare,  id  est  super  tres 
de  generatione  matris  et  super  tres 
de  generatione  patris  qui  proximi- 
ores  sunt. 


(4)  Et  sic  postea  in  camisia, 
discinctus,  discalcius,  palo  in 
manu,  sepe  sallire  debet,  ut  pro 
medietate  quantum  de  composi- 
tione  diger  est,  aut  quantum  lex 
addicat,  illi  tres  solvant,  hoc  est 
illi  alii  qui  de  paterno  generatione 
veniunt  facere  debent. 

(5)  Si  vero  de  illis  quicumque 
proximior  fuerit  ut  non  habeat 
unde  integrum  debitum  salvat ; 
quicumque  de  illis  plus  habet 
iterum  super  ilium  chrenecruda 
ille  qui  pauperior  est  jactet  ut  ille 
tota  lege  solvat. 

(6)  Quam  si  vero  nee  ipse 
habuerit  unde  tota  persolvat,  tunc 
ilium  qui  homicidium  fecit  qui 
eum  sub  fidem  habuit  in  mallo 
prsesentare  debent,  et  sic  postea 
eum  per  quattuor  mallos  ad  suam 
fidem  toUant.  Et  si  eum  in  com- 
positione  nullus  ad  fidem  tullerunt, 
hoc  est  ut  redimant  de  quo  domino  ^ 
persolvit,  tunc  de  sua  vita  con- 
ponat. 


corners,  and  after  this  he  ought 
to  stand  on  the  threshold,  looking 
back  into  the  house,  and  so  from 
his  left  hand  throw  across  his 
shoulders  some  of  that  earth 
over  liiin  [?  those]  whom  he  has 
nearest  of  kin. 

But  if  father  and  brothers 
have  already  paid,  then  over  his 
(relations)  he  ought  to  throw  that 
earth,  to  wit  over  three  [paren- 
tillae]  of  the  kindred  of  the 
mother  and  over  three  [parentillae] 
of  the  kindred  of  the  father  who 
are  nearest  of  kin. 

And  likewise  after  that,  in  his 
shirt,  ungirded,  unshod,  stake  in 
hand,  he  ought  to  leap  the  fence, 
so  that  for  that  half  those  three 
shall  pay  whatever  is  wanting  of 
the  composition  or  what  the  law 
adjudges :  that  is,  those  others 
who  come  of  the  paternal  kindred 
ought  to  do  so. 

But  if  any  very  near  kinsman 
shall  be  unable  to  pay  the  whole 
amount  due,  then  whoever  of 
them  has  more,  on  him  again  let 
the  one  who  is  poorer  throw  the 
chrenecruda,  so  that  he  may  pay 
the  whole  amount  due. 

But  if  not  even  he  shall  have 
the  wherewith  to  complete  the 
required  amount,  then  those  who 
held  him  imder  oath  ought  to 
produce  him  who  committed  the 
homicide  in  the  Mallus,  and  in 
the  same  way  again  afterwards 
four  times  in  the  IMallus  hold  him 
to  his  faith.  And  if  no  one  take 
up  his  faith  concerning  the  com- 
position, i.e.  to  redeem  him  by 
payment,  then  let  him  make  com- 
position with  his  life. 


^  Codices  3,  7,  8,  9  have  '  de  quod  non.' 
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Now,  if  Avc   are  here  dealing  \\\\\\  actual  tribal 

custom,  it  is  natural  to  place  some  weight  upon  the 

picturesque  incidents  which  testify  to  its  traditional 

origin.     These  picturesque  incidents  can  hardly  l)e 

other  than  proofs  of  antiquity. 

The  slayer         Let  US  try,  then,  in  spite  of  some  confusion  in  the 

B^eaicfrr    ^ext,  to  make  out  the  probable  meaning  of  the  action 

fhaMie       described.      Clause  1  makes  it  clear    that   the  first 

has  given    public  Step  taken  on  the  part  of  the  slayer  was  to  go 

thing.  *      to  the  Mallus  with  twelve  co-swearers,  who  with  him 

pledge  their  faith  that  he  has  given  up  everything, 

above   ground  or   below   it,    towards  the    wergeld. 

There  must  have  been  previous  negotiations  with  the 

kinsmen  of  the  slain,  and  a  stay  of  vengeance  must 

have  been  conceded  on   the   understanding   that  if 

2)ossible   the   wergeld  will   be    paid.     Having   thus 

obtained  legal  security  for  a  time,  the  next  stage  in 

the  proceeding  is  one  between  the  slayer   and  his 

kinsmen,   without   whose  help    he    cannot    pay  the 

wergeld. 

Thefomiiy         The  graphic  details  of  the  second  clause  seem  to 

fo  an-anr^e  i^volve  the  prcscuce  of  a  family  gathering  met  within 

men^t^of      ^^^^  euclosure  containing  the  house  of  the  slayer,  and, 

the  rest      for  anvthim^  we  know,  other  houses  of  near  relations. 

of  the  .  . 

wergeld.  lu  this  cuclosurc  the  kindred  have  met  to  deal  with 
a  family  catastrophe  in  which  they  themselves  are 
involved  as  well  as  the  slayer.  Even  if  they  have  to 
find  only  their  half  of  the  wergeld,  fifty  head  of  cattle 
from  the  family  herd  or  their  separate  herds,  as  the 
case  may  be,  must  be  to  them  a  matter  of  importance. 
Standing  on  the  threshold  of  the  house  from  the  four 
corners  of  which  the  slayer  has  gathered  a  handful  of 
earth,  he  throws  it  over  the   representatives  of  his 
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paternal  and  maternal  kindred.  He  has  done  his  part, 
and  now  the  responsibility  rests  on  them. 

The  vagueness  and  difficulty  of  the  next  clause 
result  from  a  text  which  has  probably  been  tampered 
with.  But  with  the  help  of  Tit.  LXII.  and  the  addition 
of  Tit.  CI.,  giving  further  details,  it  becomes  at  least 
partly  intelligible.  The  rule  that  the  payment  of 
wergeld  was  made  by  the  relatives  in  the  same  propor- 
tions as  they  would  receive  it,  if  one  of  their  kinsmen 
had  been  slain,  is  so  general  that  we  may  fairly  assume 
that  it  was  followed  also  by  the  Salic  Franks.  We 
have  seen  that  according  to  these  clauses,  if  a  father 
was  killed,  the  sons  took  the  first  half  of  the  wergeld, 
and  that  the  other  half  was  divided  between  three 
sets  of  jyroximiores — the  three  parentillse  or  sets  of 
relatives  of  both  paternal  and  maternal  kindreds — in 
certain  proportions.  The  slayer  and  his  sons  should 
pay  the  first  half,  and  his  father  and  brothers  appa- 
rently help  them  to  pay  it.  The  other  part  ought  to 
fall  upon  the  three  parentilla^  nearest  of  kin  on  both 
the  paternal  and  maternal  side. 

So  that  Clause  3  becomes  partly  intelligible.  '  If 
the  father  and  brothers  have  already  paid  '  what  the 
slayer  could  not  pay  of  the  first  half,  the  earth  has 
to  be  thrown  upon  the  three  parentilla3  nearest  of  kin 
of  the  mother's  kindred  and  the  three  parentiUae 
nearest  of  kin  of  the  father's  kindred.  These  seem 
to  be  the  '  proximiores '  who  should  pay  the  other 
half. 

The  phraseology  of  the  titles  LXII.  and  CI.  and  the 
analogy  of  other  tribal  custom  seem  to  warrant  the 
conclusion  that  here  also  the  three  proximiores  on 
the  paternal  and  the  maternal  side  w^ere  originally  not 
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three  persons  next  of  kin,  but  the  three  parentUhr^  i.e.y 
accordino-  to  Ikunner,  tlie  descendants  of  the  fjrand- 
parents,  the  great-grandparents,  and  the  great-great- 
grandparents  of  the  shayer  on  both  the  paternal  and 
maternal  sides. 

The  next  clause  is  the  one  which  bears  clearest 
marks  of  having  been  tampered  with.  It  makes  no 
sense  when  strictly  construed,  but  it  seems  to  con- 
tain two  ideas :  first  that  there  may  be  a  deficiency 
as  regards  the  second  half  of  the  payment,  and 
secondly  that  the  persons  who  ought  to  make  it  up 
are  '  those  others  who  come  of  the  jiaternal  kindred,' 

The  question  who  are  intended  by  these  words  is 
one  not  easily  answered  decisive^.  Nor  is  it  one 
upon  which  we  need  to  dwell.  It  is  to  be  regretted, 
however,  that  at  this  critical  point  the  text  is  so 
sadly  confused.  For  it  must  be  borne  in  mind  that 
if  no  relative  was  liable  beyond  those  included  in  the 
phrase  '  the  three  proximiores  '  then  the  liability  to 
pay  and  receive  wergeld  under  Salic  custom  was 
restricted  to  the  descendants  of  the  paternal  and 
maternal  great-great-grandparents.  And  whether  it 
was  so  in  ancient  custom  is  just  what  we  should  like 
to  know. 

Be  this  as  it  may,  the  slayer  has  done  what  he 
could  in  throwing  the  responsibility  upon  his  kindred. 
He  knows  not,  perhaps,  whether  they  will  fulfil  the 
obligation  thus  cast  upon  them.  He  has  given  up 
everything  he  himself  possessed,  and  now,  in  his  shirt, 
ungirded,  and  unshod,  he  leaps  over  the  fence  of  the 
enclosure  with  a  stake  ('  palus ')  in  hand,  to  wander 
about  in  suspense  until  it  transpires  whether  the  rest 
of  the  werofeld  will  be  found  or  not :  whether  those 
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who  ought  to  assist  him,  whoever  they  may  be,  will 
help  him  in  his  need. 

Clause  5  seems  to  state  merely  that  the  liability 
of  the  '  proximiores '  is  collective  and  not  individual, 
so  that  the  poorer  in  each  group  of  relatives  are  to 
be  assisted  by  the  richer,  and  we  need  not  dwell 
upon  it. 

Lastly,  Clause  6  brings  the  slayer,  after  all  his  if  his 
efforts  and  appeals  to  his  kindred,  face  to  face  with  nS  pay,^^ 
the  final  result.     Four  successive  times  his  co-swearers  *^®  ^^^7,1' 

pays  with 

have  brought  him  up  to  the  mallus  to  hold  him  to  his  life. 
his  faith,  and  now  at  last,  if  no  one  steps  in  to  complete 
payment  of  the  wergeld,  he  must  pay  with  his  life. 

This  is  the  best  we  can  make  of  the  famous  title 
in  the  Lex  Salica  regarding  the  payment  of  wergeld. 
But  perhaps  it  is  enough  when  taken  together  with 
the  clauses  relating  to  its  receipt  to  reveal  the  main 
points  of  early  Salic  tribal  custom.  We  may  state 
them  thus  : — (1)  That  the  wergeld  was  divided  into 
two  halves,  for  one  of  which  the  slayer,  helped  by 
his  father  and  brothers,  was  responsible,  and  for  the 
other  of  which  the  three  grades  of  kindred,  extending 
apparently  to  the  descendants  of  great-great-grand- 
parents, were  responsible.  (2)  That  if  the  addition 
of  Tit.  CI.  in  this  respect  represented  ancient  tribal 
custom,  the  payments,  like  the  receipts,  of  the  second 
half,  were  so  distributed  that  the  nearer  parentilla  or 
group  of  relatives  paid  and  received,  in  relation  to 
those  behind  them  in  kinship,  in  the  proportion  of  two 
thirds  and  one  third.  (3)  That,  if  we  may  take  the 
addition  of  Tit.  CL  as  giving  a  share  to  the  loidoiv, 
and  as  an  innovation,  then  it  may  fairly  be  concluded 
that,  under  ancient  Salic  custom  as  under  Cymric  cus- 
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torn,  the  widow  originally  took  no  share  in  the  wergeld 
of  her  husband,  not  being  a  blood  relation  to  him. 

Further,  as  in  the  title  De  clivenecruda  there 
is  no  mention  of  any  share  in  tlie  paT/mcn^  of  wer- 
geld falling  upon  the  wife  of  the  murderer  or  her 
family,  we  may  conclude  that  however  closely  two 
families  might  be  united  by  a  marriage,  the  wife,  for 
the  purpose  of  wergeld,  still  belonged  to  her  own 
kindred,  and  that  marriage  did  not  involve  the  two 
families  in  mutual  obligations  for  each  other's  crimes 
of  homicide,  until  both  paternal  and  maternal 
kindreds  became  sharers  in  payment  and  receipt  of 
wergelds  in  the  case  of  the  children  of  the  marriage. 

It  is  not  needful  to  follow  the  speculations  of  various 
authorities  as  to  what  became  of  the  homestead  and 
landed  rights  abandoned  by  the  slayer  when  he  threw 
the  chrenecruda  upon  his  kindred  and  leaped,  ungirt 
and  unshod,  over  the  fence  of  the  inclosure.  It  is 
begging  the  question  to  call  it  his  Grundstuck  in  the 
sense  of  a  plot  of  land  individually  owned.  Whether 
it  was  so,  or  whether  under  Salic  custom  land  was  held 
by  family  groups,  as  in  the  case  of  the  Cymric  gwely, 
is  what  the  clause  De  chrenecruda  does  not  tell  us.  The 
question  may  perhaps  have  easily  solved  itself.  The 
homestead  and  grazing  rights,  under  tribal  custom, 
might  probably  simply  merge  and  sink  into  the 
common  rights  of  the  kindred,  i.e.  the  neighbouring 
kinsmen  would  get  the  benefit  of  them.  Even  if 
the  slayer,  now  himself  slain  or  an  exile,  had  held 
a  privileged  or  official  position  as  chief  of  his  family, 
it  would  not  follow  that  his  successor  (having  doubt- 
less already  a  homestead  of  his  own)  would  care  to 
succeed  to  the   one  left  vacant.     It  is  much  more 
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likely  that  tribal  superstition  -vyould  leave  the  mur- 
derer's homestead  to  decay.  Even  the  sons  of  a  person, 
whose  kindred  had  left  him  to  perish  by  refusing  the 
necessary  help  in  the  payment  of  the  wergeld  of  his 
victim,  might  well  refuse  to  '  uncover '  the  haunted 
hearth  of  their  father,  whilst  if  the  wergeld  were 
paid  the  slayer  would  return  to  his  old  homestead. 
Finally  it  must  be  remembered  that  in  the  tribal  •*' 
stage  of  land  occupation  the  value  of  land  itself  bore 
a  very  small  proportion  to  the  value  of  the  cattle 
upon  it.  And  so  the  '  Grundstllck '  of  the  slayer 
would  be  as  nothing  compared  with  the  value  of 
the  hundred  cows  of  a  normal  wergeld. 

II.  THE  DIVISION  OF  CLASSES  AS  SHOWN  BY  THE  AMOUNT 
OF    THE    WERGELD. 

Turning  now  to  the  amount  of  the  wergeld,  some- 
thing may  be  learned  of  the  division  of  classes  under 
the  Lex  Salica. 

Tit.  XLI.  fixes  the  amount  of  the  wergeld  of  the 
typical  freeman  who  is  described  as '  the  Frank  or  the 
barbarian  man  who  lives  under  the  Lex  Salica.' 

The  amount,  as  throughout  the  Lex  are  all  the  The 
payments,  is  stated  in  so  many  denarii  and  so  many  o7the 
sohdi— 8,000  denarii,  i.e,  200  solidi.     And  that  the  ff'^?"'^^ 

...  .  living 

Frank  or  barbarian  living  under  the  Lex  Salica  was  un<ier 
the  typical  freeman  is  shown  by  the  title  De  debili-  200'soiidi 
tatibus,^  which  fixes  the  payment  for  the  destruction 
of  an  eye,  hand,  or  foot  at  100  solidi.     Half  the  wer- 
geld is  the  highest  payment  for  eye,  hand,  and  foot 
ever  exacted  by  the  Continental  laws,  and  100  solidi 

^  Tit.  xxix. 
L  2 
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certainly  cannot  apply  to  aiiy  grade  of  persons  with  a 
lower  wergeld  than  1^00  solidi. 
Tit.  XLI.  is  as  follows  : — 

Si    quis    inj^cniio    franco    ant   '  If  any  one  Rhall  kill  a  freeman 

barbaruni,  (jui  legem  Salcga  vivit,  — a  Frank  or  l^irbarian  man  who 

occiderit,    cui  fuerit    adprobatum   \  lives    under  the    Lex    Salica — let 

viii.  M.  den.  qui  fac.  sol.  cc.  culp.  him   whose   guilt   is    proved    be 

jud.  j  judged   to    be   liable   for  viii.  M. 

1  denarii,  which  make  cc.  solidi. 

As  this  clause  probably  dates  before  the  issue  of 

Merovingian  solidi  of  diminished  weight,  the  200  sohdi 

of  the  wergeld  may  be  taken  to  have  been  at  the 

date  of  the  law  200  gold  solidi  of  Imperial  standard. 

Thus    the   wergeld    of    the   Frank   or   the   free 

'barbarus   living  under  the  Lex   Salica'  originally, 

when  paid  in  gold  solidi,  may  have  been  the  exact 

equivalent  of  the  normal  wergeld  of  a  heavy  gold  mina. 

Officials  We  learn  from  clause  2  of  the  same  title  that  if 

triple         the  homicide  was  aggravated  by  concealment  of  the 

wergeld.      corpse  the  composition  was  increased  to  24,000  denarii 

or  600  solidi,  and  that  the  wergeld  of  a  person  '  in 

truste  dominica '  was   again  600  solidi.     The  Eoyal 

Official  thus,  as  in  several  other  laws,  had  a  triple 

wergeld. 

Then  lastly  under  the  same  title  are  three  clauses 
describing  the  wergelds  of  the  'Eomanus  homo  con- 
viva  Eegis,'  as  300  solidi,  of  the  '  Eomanus  homo 
possessor'  as  100  solidi,  and  of  the  'Eomanus  tribu- 
tarius  '  in  some  texts  45,  and  in  others  63,  70,  and  120 
solidi.  In  Codex  10  the  '  Eomanus  possessor '  is 
described  as  the  man  who  in  the  pagus  in  which  he 
lives  res  proprias  p)ossidet. 

The  natural  inference  from  these  lesser  wergelds 


Division  of  Classes.  149 


is  that  the  Gallo-Eomans  were  not  '  livmg  under  the 
Lex  Salica,'  but  under  their  own  Gallo-Eoman  law, 
with  wergelds  one  half  the  amount  of  those  of  the 
Frankish  freemen. 

Another  of  the  65  titles,  viz.  LIV.,  gives  a  further 
set  of  wergelds.  The  wergeld  of  a  grajio  is  to  be 
600  solidi,  that  of  a  saceharo  or  oh-grafio  who  is  a 
puer  regis  300  solidi,  and  that  of  a  sacebaro  who  is  an 
ingenuus  600  solidi.  The  saceharo  was  apparently 
the  lowest  in  rank  of  judicial  officials  except  the 
rachinhurgus^  and  the  clause  adds  that  there  ought 
not  to  be  more  than  three  sacebarones  in  each 
malberg. 

We  may  conclude  from  these  statements  that,  the 
wergeld  of  the  freeman  living  under  the  Lex  Salica 
being  200  gold  solidi,  the  higher  wergelds  up  to 
600  solidi  were  the  threefold  wergelds  of  public 
officials,  ix.  threefold  of  the  wergeld  of  the  class  to 
which  they  belonged.  The  wergeld  of  the  sacebaro 
who  was  a  puer  regis  was  three  times  that  of  the 
Eomanus  possessor.  The  sacebaro  who  was  an 
ingenuus  had  a  wergeld  three  times  that  of  the 
ingenuus  living  under  Salic  law. 

We  are  thus  brought  into  contact  with  an  interest-  strangers 
ing  question.     These  laws,  made  after  conquest  and  had  only 
settlement  on  once  Koman  ground,  ought  to  be  good  wergelds 
evidence   upon  the   tribal   method  of  dealinor  with  ^^^^^^^^ 

^    ^  ^  ^  "  possessed' 

Strangers  in  blood:  i.e.,  in  this  case,  the  Gallo-Eoman  loo  solidi. 
conquered  population.     And  these  clauses  seem  to 
show  that  half  wergelds  only  were  awarded  to  them 
under  Salic  law. 

M.  Fustel  de  Coulanges  held  indeed  the  opinion 
that  the  term  '  Eomanus  '  of  the  laws  was  confined  to 
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i\\e  freed  man  v;\\o  liad  l)een  emancipated  by  process 
of  Redman  law.'  Hut  here  the  contrast  seems  to  me 
to  be  between  Franks  and  barbarians  '  who  live  under 
Salic  law '  on  the  one  hand,  and  the  Gallo-Romans, 
whether  freedmen  or  Roman  possessores,  living  under 
Roman  law  on  the  other  hand.  We  shall  come  upon 
this  question  again  when  the  Ripuarian  laws  are 
examined,  and  need  not  dwell  upon  it  here. 

It  is  interesting,  however,  to  notice  that  in  Codex  2, 
Tit.  XLI.  the  Malberg  gloss  on  the  clause  regarding 
the  wergeld  of  the  '  Romanus  tributarius '  is  '  uuala 
leodi,'  which  Kern  (208)  explains  to  mean  the  wergeld 
of  a  Wala — the  well-known  name  given  by  Teutonic 
people  to  their  Gallo-Roman  and  Romanised  neigh- 
bours. 


III.    TRIBAL    RULES    OF   SUCCESSION    IN    '  TERRA   SALICA.* 

The  question  of  the  payment  of  wergeld  is  now 
generally  admitted  to  be  distinct  from  that  of 
inheritance  in  land. 

The  persons  who  receive  and  pay  their  share  of 
the  wergeld  are  those  who  w^ould  have  taken  part 
directly  or  indirectly  in  the  feud.  They  are  not 
confined  to  the  expectant  heirs  of  the  slayer  or  the 
slain. ^ 

If  we  are  to  learn  anything  directly  upon  the 
question  of  the  method  of  landholding  under  Salic 
custom  it  must  be,  not  from  the  clauses  relating 
to  the  wergelds,  but  mainly  from  the  Title  LIX. 
De     Alodis.      It    is    the    next     title     to     the     De 


^  See  his  essay  on  this  subject 
in  his  Problemes  d'Histoire,  pp. 
361  &c. 


-  Brunner,  in  his  Sippe  und 
Wergeld,  shows  this  clearly,  pp. 
1-3. 
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chrenecruda  and  can  hardly  be  passed  by  without 
some  attempt  to  recognise  the  bearing  of  its  clauses 
upon  the  present  inquiry. 

Its  text  is  very  variously  rendered  in  the  several 
manuscripts,  and  it  has  been  the  subject  of  many 
interpretations.  But  if  it  may  be  legitimate  to  ap- 
proach it  from  a  strictly  tribal  point  of  view,  it  will 
not  be  difficult,  I  think,  to  suggest  an  interpretation 
consistent  with  what  we  have  learned  of  tribal  custom 
from  the  Cymric  example,  and  therefore  worthy  at 
least  of  careful  consideration. 

According  to  Codex  1  of  Hessels  and  Kern  the 
clauses  are  as  follows  : — 


(1)  Si  quis  mortuus  fuerit  et 
filios  non  demiserit,  si  mater  sua 
superfiierit  ipsa  in  hereditateni 
succedat. 

(2)  Si  mater  non  fiierit  et 
fratrem  aut  sororem  dimiserit, 
ipsi  in  hereditatem  succedant. 

(3)  Tunc  si  ipsi  non  fuerint, 
sorer  matris  in  hereditatem 
succedat. 

(4)  Et  inde  de  illis  generationi- 
bus  quicunque  proximior  fuerit, 
ille  in  hereditatem  succedat. 

(5)  De  terra  vero  nulla  in 
muliere  hereditas  non  pertinebit, 
sed  ad  virilem  secum  (leg.  sexum) 
qui  fratres  fuerint  tota  terra 
perteneunt. 


If  any  one  shall  have  died  and 
not  have  left  sons,  if  his  mother 
shall  have  survived  let  her  succeed 
to  the  inheritance. 

If  the  mother  shall  not  be 
[surviving]  ^nd  he  shall  have 
left  brother  or  sister,  let  them 
succeed  to  the  inheritance. 

Then,  if  they  shall  not  be 
[surviving],  let  the  sister  of  the 
mother  succeed  to  the  inherit- 
ance. 

And  further  concerning  these 
generations,  whichever  shall  be 
the  nearer,  let  it  succeed  to  the 
inheritance. 

But  concerning  land  no  in- 
heritance shall  pertain  to  a  woman, 
but  to  the  male  sex  who  shall  be 
brothers  let  the  whole  land  per- 
tain. 


The  last  clause  in  Codex  10  (Herold's)  is  amplified 
as  follows  : 


The  title 

'De 

Alodis.' 


(5)  De   terra   vero    Salica   in 
muliercm  nulla  portio  haereditatis 


Concerning,     however,    terra 
Salica,  let  no  portion  of  the  in- 
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transit,  scd  lioc  virilis  sexus 
Rcqvirot :  hoc  est,  filii  in  ipsa 
haDreditftte  succedunt.  Sed  ubi 
inter  nc])oics  ant  prorirjwtcs  post 
longiim  tcmpns  dc  alode  tcrrie 
contentio  snscitatur,  non  per 
stirpes  sed  per  capita  dividantm*. 


hcritancc  pass  to  a  woman,  but  let 
the  male  sex  acquire  it :  i.e.  sons 
succeed  to  that  inheritance.  But 
where  after  along  time  dispute  may 
arise  between  (j  rand  sons  ov  great- 
grandsons  concerning  the  alod  of 
land,  let  the  division  be  not  i^er 
stirpes,  but  per  capita. 


The  Xow,  in  tlie  first  place,  what  is   meant   by  the 

embraced  term  alod'^     In  the   Lex  SaUca  it  occurs  again  in 

inhen^°^'  Tit.  XCIX.  De  rebus  in  alode  patris,  which  relates  to 

tance—  a  disDutc  about  the  rio-ht  to  a  certain  thino^,  as  to 

land  and  .  .    .  ^  ^ 

cattle,  dc.  which  the  decision  turns  upon  the  proof  that  can  be 
given  by  the  defendant  that  he  acquired  the  thing 
i?!  alode  patris.  He  has  to  bring  three  witnesses  to 
prove  '  quod  in  alode  p)atris  hoc  invenisset,^  and  three 
more  witnesses  to  prove  '  qualiter  pater  suus  res 
ipsas  invenisset,'  and  if  after  failure  of  proof  and  the 
interdiction  of  the  law  the  thing  be  found  in  his 
possession  he  is  to  be  fined  xxxv.  solidi. 

From  this  clause  the  inference  must  apparently  be 
that  the  '  alod  of  the  father '  was  the  whole  bundle 
of  rights  and  possessions,  personal  as  well  as  real, 
which  passed  to  descendants  by  inheritance.  Indeed, 
it  seems  to  be  generally  admitted  that  in  the  title  '  de 
alodis '  all  the  clauses  except  the  last  apply  to 
personal  property,  and  only  the  last  to  realty.^ 

There  are  titles  '  de  alodibus '  both  in  the  Eipu- 
arian  Law  ^  and  in  that  of  the  '  Anglii  and  Werini.'  ^ 
In  both  laws  the  '  alod '  includes  personalty,  and  the 
latter  defines  the  personalty  as  '  p)ecunia  et  mancipia,' 
thus    reminding    us    that    the    personalty    of    the 


Blunienstock,  i.  266. 


2  Tit.  Ivi. 


3  Tit.  vi. 


The  'De  Alodis:  153 

alod  mainly  consisted  of  cattle  and  slaves.     In  the  it  was  an 
title  '  de  alodibus  '  of  the  Eipuarian  Law,  the  heredi-  famiiy^^ 
tarv  or  ancestral  character  of  the  alod  is  emphasised  ^"^^n- 

.  tance. 

by  the  application  to  it  of  the  words  '  hereditas 
aviatica'  ^  There  may,  however,  be  some  doubt 
whether  the  term  hereditas  aviatica  included  the 
whole  alod  or  only  the  land  of  the  alod. 

Eegarding,  therefore,  the  '  alod '  as  in  some  sense 
a  bundle  of  rights  and  property,  let  us  try  to  con- 
sider these  clauses  with  a  fresh  mind  in  the  light  of 
what  we  have  learned  of  Cymric  tribal  custom. 

Under  this  custom,  speaking  broadly,  as  we  have  The 
seen,  daughters  did  not  share  in  the  landed  rights  of  Sr/emaies 
the  gwely.     They  received  instead  of  landed  rights  ^"(f^ifica- 
in  the  gwely  their  gwaddol  or  portion,  mostly,  no  *io^s 
doubt,  in  cattle,  and  they  were  supposed  with  it  to  their 
marry  into  another  gwely,  in  whose  landed  rights 
their  sons  were  expected  to  share  by  paternity.     If 
women  inherited  landed  rights  at  all,  it  was  excep- 
tionally in  the  case  of  failure  of  male  heirs,  and  then 
only  so  that  their  sons  might  inherit.     The  heiress  in 
such  a  case,  under  Cj-mric  as  well  as  Greek  tribal 
law,  was  in  quite  an  exceptional  position,  and,  as  we 
have  seen  in  Beowulf^  the  sister's  son  might  be  called 
back  into  the  mother's  family  to  prevent  its  failure 
for  want  of  heirs. ^    The  exclusion  of  female  successors 
from  terra  Salica  is  therefore  quite  in  accordance  with 
tribal  custom. 

That  the  clauses  as  to  personalty  in  the  '  de  alodis  ' 
were   modifications   of  ancient  Salic    custom,  made 


^  See  also  Childebert,  ii.  tit.  101.    !  these  points.     But  the  subject  is 
^  The  clause  De  reijjus  is  very    i  too  difficult  a  one  to  be  discussed 
important   in  regard  to  some   of    j  here. 
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in  favour  of  females,  is  rendered  almost  certain  by 
the  position  of  the  hist  clause  as  a  saving  clause^ 
apparently  inserted  with  the  object  of  protecting  the 
rights  of  the  sons  in  the  land  of  the  alod,  by  prevent- 
ing the  application  to  it  of  the  previous  clauses. 
The  laiui  Codcx  1  docs  not  describe  the  land  as  terra  Salica. 

was  teira  It  is  coutcut  to  protcct  land  without  qualification 
saiicn.  from  the  application  of  the  previous  clauses,  which,, 
if  applied  to  land,  would  transgress  against  tribal 
custom.  And  the  same  may  be  said  of  Codices  3 
and  4.  But  in  the  Codices  5  to  10  and  in  the  'Lex 
emendata '  the  words  '  terra  Salica '  are  used. 

This  is  a  point  of  importance,  because  it  goes  far 
to  show  that  the  whole  of  the  land  of  the  alod  was 
terra  Salica,  and  protected  by  the  saving  clause  from 
participation  by  females.  The  use  of  the  word  land 
alone  in  Codex  1  forbids  our  thinking  that  part 
of  the  land  of  the  alod  was  terra  Salica  and  the  rest 
not  terra  Salica.^  And  this  consideration  seems  to 
show  that  to  import  into  the  clause  any  explanation 
of  the  term  derived  from  the  word  Sala,  so  as  to  con- 
fine its  meaning  to  the  '  Haus  und  Ilojland '  or  the 
'Vdterliches  Wolinhaus^'  as  Amira^  and  Lamprecht* 
would  do,  would  be  misleadim?.  The  homestead 
of  the  chief  of  a  tribal  family  holding,  on  terra 
Salica,  may,  like  the  Eoman  villa,  have  passed  by 


^  Guerard,  on  the  other  hand,  I   d^Irminon,  i.  p.  487.    But  he  does 

says  :  '  C'est  I'alleu   d'un   Salien  not  seem  to  have  noted  the  use  of 

defunt  que  la  loi  divise  en  deux  '  land  '  unqualified  in  the  saving 

parts  :    dans    I'une    est   la   terre  clause  of  the  first  4  codices, 

salique,    et   dans   I'autre  la  terre  '  Erheirfolge,  &c.,  pp.  12-14. 

non  salique  ;  mais  ces  deux  terres  ^  Deutsches  Wirtschaftsleben^ 

sont  egalement  partie  de  la  sue-  i.  p.  39. 

cession   du   defunt.'     Pohjptique  < 
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various  and  even  natural  stages  into  the  '  IJerrengiit,^  or 
'  terra  indominicata '  of  later  manorial  phraseology,  and 
the  term  terra  Salica  may  have  clung,  as  it  were,  to  it. 
But  to  reason  backwards  to  the  Lex  Salica  from  the 
instances  of  its  later  use,  given  by  Guerard  in  his 
sections  on  the  subject,  seems  in  this  case,  if  I  may 
venture  to  say  so,  to  be  a  reversal  of  the  right  order 
of  inference.  Lamprecht  carefully  guards  himself 
against  the  view  that  the  teri^a  Salica  of  the  Lex  was 
as  yet  a  '  Herrengut,'  and  Guerard,  in  his  careful 
sections  on  the  subject,  admits  three  stages  in  the 
evolution  of  the  terra  Salica  :  (1) '  I'enceinte  dependant 
de  la  maison  du  Germain  ; '  (2)  'la  terre  du  manse 
seigneurial ; '  (3)  '  simplement  la  terre  possedee  en 
propre,  quelquefois  donnee  en  tenure.'  ^ 

This  may  in  some  sense  fairly  represent  the  line 
of  evolution  subsequently  followed,  and  I  have  long 
ago  recognised  the  embryo  manor  in  the  '  Germania ' 
of  Tacitus  ;  but,  for  our  present  purpose,  this  does  not 
seem  to  help  to  an  understanding  of  the  term  as  used 
in  the  Lex  Salica. 

When  all  the  Codices  are  taken  together  into 
account,  terra  Salica  seems  to  include  the  whole  of 
the  land,  or  landed  rights,  of  the  alod.  From  the  whole, 
and  not  only  the  chief  homestead,  the  succession  of 
females  is  excluded,  and  it  is  the  whole,  and  not  the 
chief  homestead  only,  which  is  to  be  divided  between 
the  nepotes  and  pronepotes  of  the  deceased  tribesman. 

Approaching  the  Lex  Salica,  as  we  are  doing,  from 
a  tribal  point  of  view,  we  seem  to  get  upon  quite  other 
and  simpler  ground. 


Polypi.  (VIrminon,  i.  p.  495. 
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Terra  The  eni])liasis  laid   in   the  Lex  Sahca  u])on  the 

Salica  ,.../.,  -  ,.    . 

was  land  (hstinctioii  111  social  statiis  between  persons   '  hvnig 

under  the  Under  the  Lex  Salica  '  and  those  living  under  Eoman 

tht^Lex  ^'^^^  suggests  that  land  held  under  the  Lex  Salica  was 

Salica  and  not  held  Under  the  same  rules  as  those  under  which  the 

subject 

ultimately  '  Eouiauus  posscssor  '  held  his  '  res  propria.'    It  would 

pet  capita  Seem  natural,  then,  that  terra  Salica  should  be  land 

great^^"  held  Under  Salic  custom  as  opposed  to  land  held  under 

grand-  Eomau  law.     And  if  this  be  the  simple  rendering?  of 

children.  .  ^  .  ^ 

the  term  terra  Salica  m  the  Lex,  then  returning  to  the 
likeness  of  the  Salic  '  alod '  to  the  Cymric  family 
holding  some  likeness  might  be  expected  in  the  rules  of 
succession  to  the  land  of  the  alod  when  compared  with 
the  Cymric  rules  of  succession  to  the  '  tir  gweliauc '  or 
family  land  of  the  gwel}' . 

We  have  seen  that  in  the  gwely  the  descendants 
of  a  common  great-grandfather  were  kept  together  as 
a  family  group  till,  after  internal  divisions  between 
brothers  and  then  between  cousins,  there  was  at 
last  equal  division  of  landed  rights  between  second 
cousins,  i.e.  great-grandsons  of  the  original  head  of 
the  gwely.  The  fact  of  this  right  of  redivision  at 
last  between  great-grandchildren  was  apparently 
what  held  the  family  group  together  till  the  third 
generation. 

The  last  clause  of  the  '  de  alodis,'  even  as  it  stands 
in  Codex  1,  coincides  with  Cymric  custom  in  so  far  as 
it  excludes  females  from  landed  rights  and  confines 
inheritance  in  the  land  of  the  alod  in  the  first  instance 
to  sons  ' ,  .  .  qui  fr aires  fuerint.' 

And  when  at  last  later  Codices  call  the  land  of  the 
alod  terra  Salica^  and  the  addition  in  Codex  10  is 
taken  into  account,  the  evidence  becomes  very  strong 
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indeecl  that  under  Salic  custom  the  land  of  the  alod 
or  terra  Salica  was  held  as  a  family  holding,  and,  like 
the  land  of  the  gwely,  divisible,  first  between  sons, 
then  between  grandsons,  and  at  last  between  great- 
<?randsons. 

But  when  among  grandsons  or  gi-eat-grandsons  contention 
arises,  after  long  time,  concerning  the  alod  of  land,  they  [the 
lands  of  the  alod]  should  be  divided,  not  jper  stirj^es,  but  2^^^ 
capita. 

The  later  the  date  at  which  this  sentence  was 
added  to  the  final  clause  of  the  '  de  alodis,'  the 
strono'er  becomes  the  evidence  of  what  ancient  Salic 
custom  on  this  matter  was. 

Assuredly  the  object  of  these  words  is   not   to  The  final 
introduce  a  new  principle.     They  obviously  describe  projects 
ancient  Salic  custom  in  order  to  protect  it.     And  the  family 

.    .    .  .  holding. 

how  could  a  division  per  capita  amongst  great- 
grandsons  take  place  unless,  as  in  the  Cymric  gwely, 
the  holding  of  terra  Salica  had  during  the  whole 
period  of  the  three  generations  been  kept  in  some 
sense  together  as  a  family  holding  ? 

It  would  be  unwise  to  press  analogies  between 
Cymric  and  Salic  tribal  custom  too  far,  but  I  have 
before  pointed  out  that  a  system  of  wergelds,  to 
which  paternal  and  maternal  relatives  each  indivi- 
dually contributed  their  share,  seems  to  imply  an 
original  solidarity  of  kindred,  which  must,  wherever 
it  was  fully  in  force,  have  been  connected  wdth  a 
corresponding  solidarity  in  the  occupation  of  land, 
together  with  its  complement,  an  individual  owner- 
ship of  cattle.  And  in  the  light  of  the  '  de  alodis '  it 
does  not  seem  unlikely  that  it  may  have  been  so  under 
ancient  Salic  custom. 
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Distinc- 
tion 

between 
land 
under 
Salic  and 
land 
under 
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law. 


If  the  foregoing  considerations  be  accepted,  may 
we  not  recognise  in  the  term  terra  Sallca^  as  at  first 
used,  a  meaninc^  analogous  to  that  whicli  Professor 
YinogradofT  lias  recently  so  brilliantly  given  to  the 
Anglo-Saxon  term  '  folc-land '  ?  ^  In  both  cases  surely 
it  was  natural  that  there  should  be  a  term  distin- 
iruishiniT  land  still  held  under  the  rules  of  ancient 
tribal  custom  from  land  held  under  the  Eomanised 
rules  of  individual  landownership. 

It  is  not  necessary  to  do  more  than  allude  here  to 
the  various  clauses  of  the  Lex  Salica  from  which  the 
existence  of  individual  holdings  is  clearly  to  be  in- 
ferred. If,  from  this  single  mention  of  tei^i^a  Salica 
and  its  ultimate  division  among  great-grandsons 
per  capita,  the  continued  existence  of  tribal  or  family 
holdings  held  still  under  Salic  law  may  be  legitimately 
inferred,  it  is  at  least  equally  clear  that  the  Bomanus 
possessor  who  lived  and  held  his  possession  as  res 
propria  under  Eoman  law  also  existed.  And  if  so  the 
two  classes  of  holders  of  land  must  often  have  been 
neighbours.  The  vicini,  '  qui  in  villa  consistunt,'  of 
the  title  '  de  migrantibus '  (XLV.)  may  some  of  them 
have  been  of  the  one  class  and  some  of  them  of  the 
other.  The  objection  of  a  single  person  living 
under  Salic  law  to  the  interloper  would  have  a 
new  meaning  and  become  very  natural  if  the  con- 
flict between  the  two  systems  were  involved.  And 
when  we  have  reminded  ourselves  of  these  facts  the 
title  De  eum  qui  se  de  parentilla  tollere  vidt,  to  which 
allusion  has  already  been  made,  which  enabled  the 
tribesman,   by   the    somewhat    theatrical    action   of 


^  English  Historical  Beview,  January  1893. 
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breaking  the  four  sticks  of  akler  over  his  head,  to 
cut  hhnself  loose  from  his  parentilla,  takes  its  proper 
place  as  evidence  of  the  temptation  which  must  have 
beset  the  young  tribesman  in  close  contact  with  Gallo- 
Eoman  neio'hbours  to  free  himself  from  what  had 
come  to  be  regarded  as  a  bondage,  and  to  take  an 
independent  position  as  an  individual  under  the 
new  order  of  things  which  was  fast  undermining  the 
old. 

Besides    the   title    '  de    alodis '  there   is  another  Edict  of 
source  of  information  which  must  not  be  overlooked  ^^^  l^i- 
— viz.  the  Edict  of  Chilperic  (a.d.  561-584).^  ^s^- 

This  edict  appears  to  have  been  issued  soon 
after  the  extension  of  the  Frankish  boundary  from 
the  Loire  to  the  Garonne,  and  specially  to  apply  to 
the  newly  conquered  district. 

This  conquest  would  necessarily  extend  the  area 
within  which  Salic  settlements  would  be  made 
among  non-Salic  neighbours,  and  multiply  the  cases  in 
which  even  a  Salic  Frank  might  find  himself  less 
securely  surrounded  by  kinsmen  than  of  old.  Under 
these  altered  circumstances  instances  would  become 
more  and  more  frequent  of  the  close  neighbourhood 
of  tribesmen  still  holding  under  Salic  custom  and 
strangers  living  under  Eoman  laws  of  succession. 
The  clauses  of  the  edict  seem  accordingly  to  be 
directly  intended  to  prevent  lapsed  interests  of  Salic 
tribesmen  in  land  from  fallim?  to  the  vicini  when 
there  were  brothers  or  female  relations  surviving. 
In   old   times    in    purely   Salic    settlements    lapsed 

^  Hessels  and  Kern,  Tit.  78 ;  Pertz,  Leg.  ii.  p.  10. 
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interests  luust  usually  have  become  merged  in  the 
general  rights  of  the  kindred,  the  vicini  being  kins- 
men. And  no  harm  might  come  of  it.  Landed  rights 
would  seldom  have  passed  away  from  the  kindred. 
But  as  the  stranger  element  increased  in  prominence 
the  kindreds  would  more  and  more  suffer  loss. 
Hence  probably  the  extended  rights  given  by  the 
edict  to  female  relatives.  It  allows  them  to  succeed 
in  certain  cases  so  as  to  prevent  the  land,  or,  as  we 
should  rather  say,  the  landed  rights,  from  lapsing  to 
the  vicini. 

Clause  3  is  as  follows  : — 


Siinili  modo  placuit  atque 
convenit,  ut  si  quicumque  vicinos 
habens  aut  filios  aut  filias  post 
obitum  suum  superstitutus  fuerit, 
quamdiu  filii  advixerint  terra 
habeant,  sicut  et  Lex  Salica 
habet. 


Likewise  we  will  and  declare 
that  if  any  one  having  vicini, 
or  sons  or  daughters,  shall  be 
succeeded  to  after  his  death,  so 
long  as  the  sons  live  let  them 
have  the  land  as  the  Lex  Salica 
provides. 


So  far  evidently  no  change  is  made ;  old  custom 
still  holds  good.  But  in  the  rest  of  the  clauses  a 
modification  is  made  evidently  to  meet  altered  cir- 
cumstances, and  specially  to  shut  out  the  vicini. 


Et  si  subito  filii  defuncti 
fuerint,  filia  simili  modo  accipiat 
terras  ipsas,  sicut  et  filii  si  vivi 
fuissent  aut  habuissent.  Et  si 
moritur,  frater  alter  superstitutus 
fuerit,  frater  terras  accipiat,  non 
vicini.  Et  subito  frater  moriens 
frater  non  derelinquerit  supersti- 
tem,  tunc  soror  ad  terra  ipsa 
accedat  possidenda.  .  .  . 


And  if  suddenly  the  sons 
shall  have  died  let  the  daughter 
receive  those  lands  as  the  sons 
would  have  done  had  they  been 
alive. 

And  if  he  [a  brother]  should 
die  and  another  brother  should 
survive,  let  the  brother  receive 
those  lands,  not  the  vicini.  And 
if  suddenly  the  brother  shall  die 
not  leaving  a  brother  surviving, 
then  let  a  sister  succeed  to  the 
possession  of  that  land.  .  .  . 
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The  remainder  of  the  clause  is  very  difficult  to 
construe  in  the  imperfect  state  of  the  text,  and  it  is 
not  necessary  to  dwell  upon  it.  It  seems  to  apply 
to  newcomers  ('  qui  adveniunt ')  and  their  rights 
inter  se} 

We  have  then  in  these  clauses  an  allusion  to 
ancient  tribal  custom  as  well  as  to  the  change  made 
necessary  by  the  new  circumstances. 

The  implication  is  that  under  the  rule  of  ancient  Analogy 
custom,  on   a   brother's  death  without  children,  Ms  custom. 
brothers  did  not  succeed  to  his  land,  hut  the  vicini. 
Now  the  brother  is  to  succeed,  not  the  vicini. 

At  first  sight  this  seems  unnatural  and  unlikely. 
But  it  ceases  to  be  so  if  we  may  regard  the  alod  of  terra 
Salica  as  a  family  holding  under  conditions  somewhat 
like  those  of  the  gwely.  For  under  Cymric  custom 
the  brother  did  not  succeed  to  the  childless  brother 
as  his  heir.  The  co-inheritors,  as  far  as  second 
cousins,  were  his  heirs.  In  other  words  the  lapsed 
share  went  to  his  vicini,  but  they  were  the  kinsmen 
of  his  own  gwely.^ 

JSTor  did  a  brother  succeed  to  his  brother's  da,  and 
the  grazing  rights  and  homestead  connected  with  it. 
He  had  received  this  da,  as  we  have  seen,  from 
his  chief  of  kindred  by  '  kin  and  descent,'  i.e.  by 
tribal  right  in  his  kindred,  and  therefore  if  he 
should  die  without  children  his  da  and  everything 
he  had  by  kin  and  descent  went,  not  to  his  brothers, 
but  back  to  the  kindred  or  the  chief  of  kindred  from 
whom  he  received  it. 


^  See    note   in    Hessels    and 
Kern,   and   Amira  in  his  Erben- 


folge,  p.  16  (Miinchen,  1874). 
^  See  82ipra,  pp.  26,  27. 
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If  the  son  die  after  14  years  of  ac^e  ami  leave  no  heir,  his 
'  arpfluyd '  is  to  possess  all  his  dn  and  to  bo  in  place  of  a  son 
to  him  and  his  house  becomes  a  dead-house.  {Vcii.  Code, 
II.  xxviii.) ' 

The  lapse  of  landed  rights  in  family  holdings  to 
the  kindred  was  one  thing.  Their  passing  out  of  the 
kindred  to  vicini  who  were  strangers  would  be  quite 
another  thing. 

When  after  a  time,  let  us  say  under  cover  of  the 
title  '  de  migrantibus '  or  upon  extended  conquests, 
others,  perhaps  '  Eomani  possessores,'  had  taken 
places  in  the  villa  side  by  side  with  the  tribesmen 
living  under  the  customary  rules  of  terra  Salica,  or 
when  Salic  Franks  had  settled  among  strangers,  the 
new  element  would  have  to  be  reckoned  with. 

In  the  clause  '  de  migrantibus '  the  protection  of 
ancient  Salic  custom  was  sought  by  the  exclusion  of 
strangers  at  the  instance  of  a  single  objector  from 
terra  Salica.  In  the  Edict  of  Chilperic,  on  the  other 
hand,  the  presence  of  stranger  vicini  was  taken  for 
granted,  and  the  protection  of  terra  Salica  sought 
by  extending  the  right  of  succession  to  brothers 
and  females,  so  that  at  least  fewer  cases  might 
arise  of  lapsed  inheritances  falling  away  from  the 
kindred  into  the  hands  of  the  vicini  who  might  be 
strangers. 

The  breaking  up  of  tribal  custom  thus  was  not 
all  at  once,  but  by  steps.  At  first  terra  Salica  was 
limited  to  men,  then  female  succession  was  allowed, 


^  This  is  repeated,  D.C.  I.  xxvi.  |  he  leaves  a  son.'     Up  to  14  his 

'  The  argluyd  takes  him  as  a  son,   j  father  was  his  '  argluyd.' 
and  if  he  die  receives  his  da  unless  I 
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and  lastly,  in  default  of  kindred,  strani^er  vicini 
under  certain  conditions  were  admitted  to  the  lapsed 
inheritance. 


IV.    THE   WERGELDS   AND   DIVISION    OF   CLASSES   IN   THE 
'  LEX   RIPUARIORUM.' 

The  customs  of  the  Eipuarian  Franks  as  to  wer- 
gelds,  as  might  be  expected,  do  not  seem  to  have 
varied  much  from  those  of  the  Salic  Franks.  They 
were  probably  neighbours  in  close  contact  with  each 
other,  and,  judging  from  the  laws,  the  population  of 
the  district  was  a  mixed  one. 

The  wergeld  of  the  Eipuarian  ingenuus,  like  that  Wergeid 
of  the  Salic  Frank  or  barbarian  living  under  the  Lex  as  unXr^^ 
Salica,  was  200  gold  solidi,  and  12  co-swearers  were  g^^j^^^ 
required  to  deny  the  homicide  (Tit.  VII.).  200  gold 

Here  again  official  position  seems,  as  under  the  That 
Salic  law,  to  be  protected  by  a  triple  wergeld.     The  official 
grafio  or   comes,  who  was  a  fiscal  judge,  had  a  wer-  ^^^^'^^^°^^- 
geld  of  GOO  solidi  (Tit.  LIIL).     The  payment  for  one 
in  truste  regis  was  also  600  solidi  (Tit.  XI.). 

On  the  other  hand,  the  wergeld  of  a  '  homo  regis  ' 
(Tit.  IX.),  like  that  of  the  ' puer  regis'  of  the  Salic 
law,  was  only  100  solidi,  and  that  of  the  '  man '  of  the 
Church  the  same  (Tit.  X.),  i.e.  half  that  of  the  Eipu- 
arian ingenuus. 

Consistently   with    this,    the   triple  payment  for 
killing  a  woman  between  childbearing  and  40,  as  also 
in  the  Salic  Law,  was  600  solidi,  whilst  the  wergeld. 
of  the  '  femina  regia  '  or  '  ecclesiastica  '  was  only  300 
solidi. 

There  are  apparently  hardly  any  indications  as  to 
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how  or  to  whom  the  wergelds  were  to  be  paid.  There 
is  only  one  reference  to  the  parentes,  and  that  is  not 
connected  with  the  wergelds.  In  Tit.  LXXXV.  it  is 
stated  that  he  who  shall  disinter  a  corpse  and  rob  it 
shall  pay  200  solidi  and  be  '  expelled  till  he  shall 
satisfy  the  pare?ites.' 

The  murderer  alone  seems  to  be  responsible,  unless 
indeed  the  few  words  added  to  the  clauses  imposing 
the  triple  wergeld  of  600  solidi  upon  the  murderer  of 
a  woman  may  be  taken  to  be  of  general  application. 
The  words  are  these  : — 

'  If  the  murderer  shall  be  poor,  so  that  he  cannot  pay  at  once, 
then  let  him  pay  j^^^  tt'^s  decessiones  filiorunV 

Has  it  really  come  to  this,  that  since  the  Edict  of 
Childeric  11.  came  into  force  the  parentes  are  released, 
and  the  descendants  of  the  murderer,  for  three  genera- 
tions, are  to  be  in  slavery  till  the  wergeld  is  paid  ?  It 
may  be  so,  for  the  penalty  in  default  of  payment  of 
the  wergeld  probably  included  his  own  slavery,  which 
involved  with  it  that  of  his  descendants. 
The  fisc  The  ancient  tribal  tradition  that  within  the  family 

Skes^  the  there  could  be  no  feud  or  wergeld,  but  exile  only,  was 
the^kin^-  ^^^^  apparently  in  force.  In  Title  LXIX.  there  is  a 
<ired.  clause  which  enacts  that  if  any  one  shall  slay  one  next 
in  kin  ('  proximus  sanguinis  ')  he  shall  suffer  exile  and 
all  his  goods  shall  go  to  the  fisc.  This  exile  of  the 
slayer  of  a  near  kinsman  and  forfeiture  of  his  goods 
to  the  fisc  seems  to  be  almost  the  only  distinct 
important  survival  of  tribal  feeling,  apparently 
neither  wergeld  nor  the  death  of  the  slayer  being 
admitted.  But  in  this  case  the  fisc  was,  as  usual,  the 
gainer.     Parricide  under  any  system  of  criminal  law 
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would  be  a  capital  crime.  The  pertinacity  with 
which  the  custom  that,  being  a  crime  loithin  the 
kindred,  there  could  be  no  feud  and  therefore  no 
wergeld,  was  adhered  to  in  the  midst  of  manifold 
changes  in  circumstances,  feeling,  and  law,  is  very- 
remarkable. 

There  is  not  much  else  in  the  Eipuarian  laws 
throwing  light  upon  tribal  customs  as  regards  the 
solidarity  of  the  kindred.  But  there  is  a  good  deal  of 
interesting  information  upon  the  important  subject 
of  the  treatment  of  strangers  in  blood. 

We  have  seen  that  in  the  Lex  Salica  the  definition  Distinc- 
of  the  ingenuus  with  a  wergeld  of  200  solidi  was  between 
the  Francus  or  harharus  living  under  Salic  law.  fjvinT^ 
The  '  barbarus  '  who  lived  under  Salic  law  was  no  "^^^^\ 

banc  law 

longer  a  stranger ;   he  had  in  fact  become  a  Frank,  and  those 
As  we  should  say,  he  had  been  naturalised.     Hence  under 
there  was  no  inconsistency  in  the  apparent  occasional  ^°^^ho 
indiscriminate   use    of    the   words    '  Francus  '    and  f  ^'^^^  , 

treated  as 

'  ingenuus.'     They  meant  the  same  thinof.     But  there  strangers 
is  nothing  to  show  that  the  ordinary  Gallo-Eoman 
was  included   under  the  term  '  harharus  who  lived 
under  Salic  law.'     On  the  other  hand,  we  find  him 
living  under  the  Eoman  law. 

In  considering  the  method  of  dealing  with  people 
of  so  mixed  a  population  as  that  of  the  Eipuarian 
district  it  is  very  important  to  recognise  how,  under 
tribal  custom,  every  man  continued  to  live  under  the 
law  under  which  he  was  born,  until  by  some  legal 
process  his  nationality,  so  to  speak,  was  admitted  to 
be  changed.  The  Cymric  example  has  shown  us  how 
strictly  the  tribal  blood  and  admission  from  outside 
into  the  tribe  were  guarded.     In  such  a  mixed  popu- 
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strangers 
of  allied 
tribes  have 
wergelds 
according 
to  the  law 
of  their 
birth,  but 
if  they 
cannot 
find  com- 
purgators 
must  go 
to  the 
ordeal. 


lation  as  that  of  the  Eipuarian  district,  the  strictness 
may  have  been  somewhat  relaxed,  and  the  formahties 
of  admission  less  difficult.  But  there  is  evidence 
enough,  I  think  (with  i^^reat  deference  to  M.  Fustel  de 
Coulanges'  doubts  on  the  subject),  to  show  that  to 
some  extent  at  any  rate  social  disthictions  were  still 
founded  upon  '  difference  of  blood.'  At  all  events 
it  is  worth  while  to  examine  the  additional  evidence 
afforded  by  some  clauses  in  the  Eipuarian  laws. 

In  Tit.  XXXI.  it  is  stated  that  Franks,  Bur- 
gundians,  Alamanni,  and  others,  of  whatever  nation, 
living  in  the  Eipuarian  country,  are  to  be  judged  and 
dealt  with,  if  guilty,  according  to  the  law  of  the  place 
of  their  birth,  and  not  by  the  Eipuarian  law,  and 
it  is  significantly  added  that  (living  away  from  their 
kinsmen  as  they  often  must  be)  if  they  cannot  find 
compurgators  they  must  clear  themselves  by  the 
ordeal  of  '  fire  or  lot.'  ^ 

Here  we  come  upon  one  of  the  strongest  tests  of 
tribal  custom  in  its  insistence  upon  the  necessity  of 
a  man  being  surrounded  by  a  kindred  before  he  can 
be  a  fully  recognised  tribesman.  Unless  he  be 
surrounded  by  kinsmen  who  can  swear  for  him,  under 
tribal  custom,  he  must  have  recourse  to  the  ordeal  in 
case  of  any  criminal  charge. 

There  is  a  clause,  not  inconsistent,  I  think,  with 
Tit.  XXXI.,  which  seems  to  draw  a  clear  distinction  in 


^  Sohm,  in  his  preface  to  the 
Lex  in  Pertz  (dated  1882),  p. 
188,  concludes  that  this  clause 
and  clause  36  must  be  referred 
to  the  sixth  century.  There  is 
a  Formula  in  Marculf's  collec- 
tion   in   which    instructions   are 


given  to  a  newly  appointed 
official,  inter  alia,  to  judge  Franks, 
Romans,  Burgundians,  and  those 
of  other  nations  '  secundum  lege 
et  consuetudine  eorum '  (Marc 
Form.,  Lib.  i.  8. 
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favour  of  tribes  more  or  less  nearly  allied  in  blood  with 
Franks,  viz.  the  Burgundians,  Alamanni,  Bavarians, 
Saxons,  and  Frisians,  resident  in  the  Eipuarian  district, 
as  contrasted  with  the  Eoinanus,  who  surely  must  be 
the  Gallo-Eoman. 

In  Title  XXXVI.  the  following  wergelds  are  stated, 
the  slayer  being  a  Eipuarian  in  all  cases  : — 


A.  stranger 

.     Frank 

.     200  solidi 

.     Burgundian     . 

.     160     „ 

.     Eomanus 

.     100     „ 

.     Alamann  ■ 
.     Frisian 

.     160     „ 

.     Bavarian 
.     Saxon 

Thus  the  Eoman  stranger  is  placed  in  the  lowest  wergeid 

grade.     His  wergeid  is  only  100  solidi — half  that  of  Rcmanus 

the  Eipuarian  or  Salic  Frank — whilst   those    tribes  ,^nskTd  of 

nearer  in  blood  to  the  Frank  are  classed  tosfether  with  200  or 

^  ICO  solidi. 

a  wergeid  of  160  solidi,  not  much  less  than  that  of 
the  Frank.  Indeed,  there  is  reason  to  believe  that 
these  were  the  wergelds  of  the  several  tribes  in 
force  in  their  own  country  according  to  their 
own  laws.^ 

In  this  connection  the  view  of  M.  Fustel  de  Cou- 
langes,  that  the  term  '  Eomanus  '  is  confined  to  the 
libertus  freed  under  Eoman  law,  hardly  seems  natural. 
The  evidence  seems  to  show  that  the  man  freed  under 
the  formalities  of  Frankish  law  thenceforth  lived  under 
Salic  law  and  became  a  Frankish  freeman  with  a 
freeman's  wergeid  of  200  solidi,  whilst  the  man  who 


^  In  the  Burgundian  Law  the  ]  Bavarian  law,  160  solidi.  That 
wergeid  is  150  solidi ;  in  the  |  this  was  also  the  wergeid  of  the 
Alamannic  Law,  160  solidi ;  in  the  i   Frisian  and  Saxon  see  infra. 
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Position 
of  the 
freedman 
or  deiiari- 
alis  under 
Frankish 
law.     His 
wergeld 
200  solidi. 


became  a  freedman  under  process  of  Eoman  law 
thenceforth  Hved  under  lioman  law,  and  became  a 
l\oman  freeman — a  Eomanus — with  a  wer^^^eld  of 
only  100  solidi.  The  inference  that  the  differ- 
ence in  status  was  the  result  of  difference  in  blood  is 
not  altered  by  the  fact  that  the  social  status  awarded 
to  the  Gallo-Eoman  was  the  same  as  that  of  the 
libertus  in  some  other  laws. 

The  fact  relied  upon  by  M.  Fustel  de  Coulanges, 
that  under  the  laws  of  the  Burf^undians  and  the 
Wisigoths  the  Gallo-Eoman  was  placed  in  a  position 
of  equality  with  the  Teutonic  conquerors,  need  not, 
I  think,  affect  the  view  to  be  taken  of  his  position 
under  the  Salic  and  Eipuarian  laws.  Tribal  custom 
had  to  meet  in  Burgundy  and  the  Wisigothic  district 
with  Eoman  law  and  Eoman  institutions  still  com- 
paratively in  their  full  strength.  Marriages  with  the 
Gallo-Eoman  population  were  encouraged,  and  the 
system  of  wergelds  almost  entirely  superseded.  The 
Frankish  conquest  was  of  another  kind,  and  the 
Frank  was  hardly  likely  to  care  to  meet  the  Gallo- 
Eoman  on  equal  terms. 

Passing  now  from  the  position  of  the  stranger 
who  was  recognised  as  a  freeman,  let  us  try  to  get 
a  clear  idea  of  the  position  of  the  freedman  under 
the  Eipuarian  law,  taking  the  cases  of  the  Frankish 
freedman  and  the  Eoman  libertus  separately. 

In  Tit.  VIII.  the  payment  for  slaying  a  servus  is 
36  solidi.  In  Tit.  LXII.,  if  any  one  makes  his  servus 
into  a  trihutarius  or  a  litus  and  he  is  killed,  the 
penalty  is  the  same — 36  solidi,  but  if  he  chooses  to 
make  him  into  a  denarialis  {i.e.  a  freedman  under 
Frankish  law)  then  his  value  shall  be  200  solidi. 
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The  tributarius  or  litus  has  gained  but  one  step 
up  the  ladder  of  Frankish  freedom.  But  the  de- 
nariahs,  with  nearly  six  times  his  wergeld,  has  as 
regards  his  wergeld  reached  the  highest  rung  at  a 
single  leap. 

Though,  however,  as  regards  wergeld  he  has  done  But  tm 
so,  in  another  sense  he  has  by  no  means  done  so.  a^free^ 
Under  tribal  custom  he  would  not  attain  to  full  tribal  !^i  ^^^t^' 

if  he  has 

rights  till  a  kindred  had  grown  up  around  him.     So  "o  chii- 

^  dren  the 

under  Tit.  LVII.  the  '  homo  denarialis,'  notwithstand-  fisc  is  his 
ing  his  wergeld  of  200  solidi,  is  recognised  as  having 
no  kindred. 


heir. 


(s.  4)  If  a  '  homo  denariatus'  shall  die  without  children  he  leaves 
no  other  heir  than  our  fisc. 

And  in  full  accord  with  this  statement  is  the 
following  clause  in  the  '  Capitulare  legi  Eipuarise 
additum'  of  a.d.  803. 

Homo   denarialis  non  ante  hsereditare  in  suam   agnationem 
poterit  quam  usque  ad  terciam  generationem  perveniat. 

So  that  more  of  tribal  custom  still  prevails  in  his 
case  than  at  first  appears.  Only  in  the  third  genera- 
tion are  full  rights  of  inheritance  secured  to  his  suc- 
cessors. 

If  now  we  turn  to  the  libertus  under  Eoman  law,  Wergeid 
Tit.  LXI.  states  that  if  any  one  shall  make  his  servus  ubertus 
into  a  libertus  and  Eoman  citizen,  if  he  shall  commit  Roman 
a  crime  he  shall  be  judged  by  Eoman  law,  and  if  he  goHdi^^ 
be  killed  the  payment  shall  be  100  solidi :  but  '  if  he 
shall  die  without  children  he  shall  have  no  heir  but 
•our  fisc' 

Thus,     as     regards    inheritance,    the    Frankish 
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denarialis  and  the  Eonian  libertus  seem  to  be  treated 

alike,  notwitlistandiniz  the  difTerence  of  wemeld. 

Turning  to  another  matter,  the  llipuarian  laws^ 

being  of  later  date  than  the  Lex  Salica,  made  provision 

for  the  wercjelds  of  the  clerijfA'. 

Tit.  XXX VI.  provided  that  the  clergy  should  be 

compounded  for  according  to  their  birth,  whether  of 
Wergeids  the  class  of  servi,  or  men  of  the  king  or  of  the  Church, 
clergy, and  ^^  ^i^i?  ^^  ingenui.  If  ingenui,  they  were  to  be  com- 
of  their      pouuded  for  with  200  solidi.    Then  the  wero-elds  of 

the  higher  clergy  are  stated  as  follows : — 


men. 


Subdeacon         ....  400  solidi 

Deacon 500     „ 

Priest 600     „ 

Bishop 900     „ 

And  there  is  a  long  clause  De  Tabid ariis  (Tit. 
LYIII.)  providing  that  servi  may  be  made  under 
process  of  Eoman  law  tabularii  of  the  Church,  so  that 
they  and  their  descendants  shall  be  and  remain 
servants  of  the  Church,  and  render  the  proper  ser- 
vices of  tabularii  to  the  Church,  without  any  one 
having  power  further  to  enfranchise  them.  In  case 
of  their  death  without  children  the  Church  is  to  be 
their  heir.  These  appear  to  be  the  '  men  of  the 
Church  '  whose  wergeld  was  100  solidi. 

The  Tit.  LVL  De  alodihus  is  as  follows  : — 

The                   Si  quis  absque  liberis  defiinctus  i  If  any   one    shall  have  died 

clause '  De   fuerit,  si  pater  materque  super-  i  without   children,   if    father   and 

aloaiDus.      stites  fuerint  in  hereditatem  sue-  I  mother  survive  they  shall  succeed 

cedant.  to  the  hereditas. 

Si  pater  materque  non  fuerint,  \  If  there   are   not   father   and 

frater  et  soror  succedant.  mother,  brother  and  sister  shall 

succeed. 
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Si    autem   nee   eos   habuerit,  I         But  if  he  has  not  these  either, 

tunc  soror  matris  patrisque  sue-  then  the  sister  of  the  mother  and 

cedant.      Et   deinceps   usque   ad  |  the  sister  of  the  father  shall  sue- 

quintam   genueulum,   qui   proxi-  !  eeed.    And  further,  up  to  the  fifth 

mus  fuerit,  hereditatem  sueeedat.  |  knee,   whoever    is   nearest    shall 

I  sueeeed  to  the  inheritance. 

Sed  cum  virilis  sexus  extiterit,  l         But   as  long  as  the  male  sex 

femina  in  hereditatem  aviaticam  survive,  a  woman  shall  not  sue- 

non  sueeedat.  ,  ceed  to  the  hereditas  aviatica. 

All  that  need  be  remarked  regarding  this  title  is, 
first  its  close  resemblance  to  the  clause  '  de  alodis ' 
in  the  Lex  Salica  and  the  confirmation  given  by  the 
phrase  '  hereditas  aviatica '  to  the  family  character 
of  the  '  alod,'  and  secondly  that  it  seems  to  belong 
to  the  time  when  female  succession  was  favoured. 

Whether  the  '  hereditas  aviatica '  included  the 
whole  alod  or  only  the  land  of  the  alod,  on  failure  of 
male  heirs,  females  were  now  to  succeed. 

There  remains  only  to  be  noticed  the  interesting 
addition  to  Tit.  XXXVI.  which  enacts  that  if  any  one 
ought  to  pay  wergeld  he  should  reckon,  inter  alia : — 

The  ox,  horned,  seeing,  and  sound,  for  .         .2  solidi  The  tra- 

The  cow,  horned,  seeing,  and  sound,  for  [3  or]     1  solidus  ditional 

The  horse,  seeing  and  sound,  for        .  .         .6  solidi  animals 

The  mare,  seeing  and  sound,  for         .  .         .     3     „  in  pay- 

A                •                                                   n              ^                 1  •    1  •      ™6nt  of 

And  this  is  followed  by  a  final  clause  which  is  wergeids. 
found  only  in  some  of  the  manuscripts  and  which  is  wergeid 
probably  an  addition  made  under  Charlemagne  : —     soHdf= 

If  payment  shall  be  made  in  silver,  let  12  denarii  be  paid  for   ^^^  oxen, 
the  solidus,  sicut  antiquitus  est  constitutum. 

Thus  our  consideration  of  these  laws  ends  with 
the  fact  that,  before  the  disturbance  in  the  currency 
made  by  Charlemagne,  the  wergeld  of  the  Prankish 
freeman  of  200  gold  solidi  or  heavy  gold  mina  was 
still,  in  the  Eipuarian  district  at  all  events,  a  normal 
wergeld  of  100  oxen. 


17l^  Alaitianiiic  and  Bavar'uui  Laws. 

V.    TIIH    ALAMANNIC    AND    liAVAKlAN    LAWS. 

These  laws  have  an  interest  of  their  own,  but 
only  those  points  come  directty  within  the  range  of 
this  inquiry  which  are  likely  to  throw  light  upon  the 
interpretation  of  the  Anglo-Saxon  laws. 

Beginning  at  once  with  the  wergelds,  there  are  two 
distinct  statements. 
The  According  to  the  'Pactus,'  which  is  assi^ed  to 

wergelds         i  •      i 

of  the        the  sixth  or  seventh  century,  and  which  is  considered 
^a-  to  represent  customs  of  the  Alamanni  before  they 

•pTc°us,'    "^^^'^  conquered  by  the  Franks,^  the  wergelds  were  as 
follows : — 

Baro  de  mino  flidis         .         .     170  solidi  (?  160) 
IMedianus  Alamannus     .         .     200     „ 
Primus  Alamannus        .         .     240     „ 

And  for  women  : — 

Femina  mino  flidis         .         .     320     „ 
Mediana  ....     400     „ 

Prima  Alamanna   .         .         .     480     „ 

These  wergelds  correspond  very  closely  in  some 
points  with  those  of  the  Burgundian  laws  and  should 
be  compared  with  them.^ 

The  wergeld  of  women  was  double  that  of  men 
of  the  same  class.     In  the  Lex  Salica  and  Lex  Eipu- 
ariorum,  women  were  paid  for  threefold, 
and  of  the         In  the  Lex  Hlotharii,  s.  LXIX.,  the  w^ere'elds  are 

later « Lex  t  r-  -,, 

Hlotharii.'  Stated  as  lollows  : 

If  any  freeman  ('  liber ')  kills  a  freeman,  let  him  compound  for 
him  twice  80  solidi  to  his  sons.  If  he  does  not  leave  sons  nor  has 
heirs  let  him  pay  200  solidi. 

^  See  Merkel's  preface  to  the  [  with  a  wergeld  of  300  sol.,' medio- 
laws  in  Pertz,  p.  14.  cris  '  with  200  sol.,  and  '  minores  * 

^  In    the    Burgundian     laws  '   with  150  sol. 

the  division  is   into  '  optimatus '  | 
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Women  of  theirs,  moreover,  always  in  double. 
The  medius  Alamannus,  if  he  shall  be  killed,  let  200  solidi  be 
paid  to  the  parentes. 

It  is  not  clear  that  there  has  been  any  change  in 
the  wergelds  since  the  date  of  the  '  Pactus.' 

The  wergeld  of  the  medius  Alamannus,  200  solidi,  The 

is  the  same  as  before.     That  of  the  liber,  160  solidi,  i60?oiidi 

seems  to  be  the  same  as  that  of  the  baro   de  mino  ^v^it^fhe 

flidis  in  the  '  Pactus.'     It  is  also  the  wergeld  of  the  statement 

.       .  Ill  the 

Alamannus  according  to  the  clause  mentioning  Ripuarian 
strangers  in  the  Eipuarian  law.  The  use  of  the  term 
'  medius  Alamannus  '  seems  to  imply  that  there  should 
be  a  primus  Alamannus  as  in  the  '  Pactus.'  But  what 
these  two  classes  of  Alamanni  with  higher  wergelds 
than  that  of  the  liber  were  does  not  appear. 

This  later  statement  of  the  wergelds  seems  also 
to  contain  a  provision  which  can,  I  think,  only  be 
explained  by  tribal  custom.  It  occurs  again  in 
clause  XL VI.,  which  enacts  that  the  same  payment 
has  to  be  paid  to  the  parentes  of  a  person  sold  out 
of  the  country  beyond  recall  as  if  he  had  been  killed. 
This  rule  is  the  same  in  the  Salic  and  Eipuarian  codes. 
But  in  this  law  a  distinction  is  made  between  the 
case  of  a  slain  man  leaving  an  heir,  and  the  case  of 
his  leaving  no  heir. 

If  he  cannot  recall  him  let  him  pay  for  him  with  a  wergeld  to   Wergeld  of 
the  parentes.     That  is  twice  80  solidi  if  he  leave  an  heir.     But   pOO  soUdi 
if  he  does  not  leave  an  heir  let  him  compound  with  200  solidi.  .  ^?    ^^^ 

.  1         1         •  P    1       1  1  .  person 

The  explanation  must  be  that  ii  the  lost  kinsman  slain. 
leaves   no   heir,  the   loss   is  all   the   greater  to  the 
kindred.     This  looks  like  a  survival  of  tribal  custom. 
The  dread  of  a  family  dying  out  lay,  as  we  have  seen, 
at  the  root  of  the  widespread  custom  which  brought 
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ill  the  sister*s  son  to  fill  the  vacant  place  when  there 
was  no  one  else  to  keep  up  the  family.  This  addition 
in  the  later  statement,  though  omitted  in  the  '  Pactus,' 
pointing  back  as  it  appears  to  earlier  custom,  seems 
to  show  that  the  Lex  as  well  as  the  '  Pactus '  may 
in  the  matter  of  wergeld  l)e  traced  to  Alamannic 
rather  than  Prankish  sources. 

In  both  the  '  Pactus  '  and  the  Lex,  as  we  have 
seen,  the  wergelds  of  women  were  double  those  of 
men.  The  Bavarian  law  gives  the  reason  of  the  rule 
(IV.  29)  and  also  the  reason  why  sometimes  an 
exception  was  made  to  the  rule. 

"Whilst  a  woman  is  unable  to  defend  herself  by  arms,  let  her 
receive  a  double  composition ;  if,  however,  in  the  boldness  of  her 
heart,  like  a  man,  she  chooses  to  fight,  her  composition  shall  not 
be  double. 

In  titles  XXIX.  and  XXX.  of  the  Alamannic  law 
it  is  enacted  that  if  a  man  be  slain  in  the  curtis  of  the 
Dux  a  threefold  wergeld  must  be  paid,  and  that  if  the 
messenger  of  the  Dux  be  killed  within  the  province 
his  triple  wergeld  must  be  paid. 

In  the  Bavarian  law  the  wergeld  of  the  freeman 
is  stated  to  be  160  solidi,  thus : — 

If  any  one  kill  a  free  man  ('  liberum  hominem  ')  let  there  be  paid 
to  his  parentes,  if  he  have  any,  or  if  he  have  no  parentes  to  the 
Dux  or  to  him  to  whom  he  was  commended  whilst  he  lived,  twice 
80  solidi :  that  is,  160  solidi.     (Tit.  IV.  c.  28.) 

There  are  no  wergelds  mentioned  in  the  Bavarian 
law  corresponding  to  those  of  the  medius  Alamannus 
and  the  primus  Alamannus  of  the  Alamannic  laws. 

According  to  Tit.  III.  1,  there  were  certain 
families  who  were  held  in  double  honour,  and  had 
double  wergelds.  The  Agilolvinga  had  fourfold 
wergelds,   being   the   family  from   whom   the   Dux 
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was  chosen.  The  Dux  himself  had  a  fourfold  weraeld 
with  one  third  added.  If  the  life  of  any  of  his 
parentes  were  taken  the  wergeld  was,  according  to  one 
manuscript,  640,  and  according  to  another  600  solidi. 

These  wergelds  of  the  Alamannic  and  Bavarian 
laws  are  not  on  all  fours  with  those  of  the  Salic 
and  Eipuarian  Laws.  But  in  both  cases  the  ordinary 
freeman's  wergeld  is  160  solidi  (unless  there  be  no 
heir  to  inherit),  so  that  in  both  cases  the  wergelds 
correspond  sufficiently  with  the  clause  in  the  Eipua- 
rian Laws  which  accords  to  them  a  wergeld  of  160 
solidi,  after  having  before  stated  that  strangers  are 
to  be  judged  according  to  the  laws  under  which  they 
were  born. 

In  the  Bavarian  law  there  is  special  mention  of  Wergelds 
the  freedman  and  the  servus,  and  it  is  worth  while  to  freedman 
dwell  a  moment  on  the  position  assigned  to  them  as  g^^^us^ 
compared  with  the  ordinary  freeman. 

There  are  three  titles  headed  as  under : — 

Title  IV.  De  libcris,  quo  modo  componuntur. 
„       V.  De  liberis  qui  per  manum  dimissi  sunt  liberi,  quod 

frilaz  vocant. 
„     VI.  De  servis,  quo  modo  componuntur. 

These  clauses  relate  to  injuries  as  well  as  to  homi- 
cide. As  regards  all  minor  injuries,  the  freedman  is 
paid  for  at  one  half,  and  the  servus  at  one  third,  of 
the  payment  to  the  liber  for  the  same  injury. 

But  when  the  payment  comes  to  be  for  the  eye,  Payments 
hand,   or  foot,  the   difference  is,  roughly  speaking,  h^and^or 
doubled.      The  payment  for  the  liber  is  40  solidi,  fo^^i-^^the 
for  the  freedman  10  solidi,  and  for  the  servus  6  solidi  wergeld. 
(?  5  sol.).    And  these  payments  are  seemingly  intended 
to  be  one    quarter  of  the  respective  wergelds  for 
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homicide.  We  have  seen  that  the  wergeld  of  the 
freeman  was  160  solidi.  These  clauses  state  that  the 
freedman's  wergeld  was  40  solidi,  and  that  of  the 
servus  20  sohdi,  and  that  in  both  these  cases  the 
lord  took  the  payment. 

In  Tit.  IT.  30,  De peregrhm  transeuntihus  viam,  the 
passing  stranger's  death  was  to  be  paid  for  with  100 
sohdi  to  his  parentes,  or  in  their  absence  to  the  fisc. 

Bavarian  The  wergelds  of  the  Bavarian  laws  may  therefore 

^***    "     be  thus  stated  : — 

Dncal  famHv  (4  fold)         .         .  640  solidi 

Families  next  in  honour    .         .  320     „ 

Liber 160     „ 

Stranger 100     „ 

Freednian 40     „ 

Servus 20     „ 

And   all  these    solidi  were  gold  sohdi   of  Imperial 

or  Merovingian  standard,  it  does  not  matter  much 

which. 
No  The  crime  of  homicide  within  the  near  family  was 

^S£  the  dealt  with  in  the  Alamannic  law  in  conformity  with 
**^™^-^'       ancient  tribal  custom.     There  was  no  wergeld  in  such 

a  case. 

If  any  man  wilfully  kills  his  father,  uncle,  brother,  or  maternal 
uncle  (avnncnlns),  or  his  brother's  son,  or  the  son  of  his  uncle  or 
maternal  uncle,  or  his  mother,  or  his  sister,  let  him  know  that  he 
has  acted  against  God,  and  not  fulfilled  brotherhood  according 
to  the  command  of  God,  and  heavily  sinned  against  God.  And 
before  all  his  parentes,  let  his  goods  be  confiscated,  and  let 
nothing  of  his  pertain  any  more  to  his  heirs.  Moreover,  let 
him  do  penance  according  to  the  Canons.     (Tit.  XL.) 

Once  more  in  these  laws  the  parricide  (the  fisc 
having  taken  his  property)  goes  free,  but  for  the 
penance  required  by  the  Canons  of  the  Church. 

As  regards   the   wergelds    of  the  clergy  in  the 
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Alamannic   law   the   Church    seems  to    claim  triple  Wergeuig 
penalties.     The  wergelds  of  the  clergy  are  as  follows,  clergy. 
according  to  the  Lex  Hlotharii  (XI.  to  XVII.) :  — 

Bishop  as  that  of  the  Dux  or  Rex. 

Priest,  parochial      .......  600  solidi 

Deacon  and  monk  .......  300      ,, 

Other  clerics  like  the  rest  of  their  parentes. 

Liber  per  cartam  (the  Ripuarian  tabularins)  .         .     80      ,, 

The  free  colonus  of  the  Church  as  other  Alamanni. 

According  to  the  Bavarian  law  (Tit.  I.  ex.)  a 
bishop's  death  was  to  be  paid  for  by  the  weight  in 
gold  of  a  leaden  tunic  as  long  as  himself,  or  its 
value  in  cattle,  slaves,  land,  or  villas,  if  the  slayer 
should  have  them  ;  and  he  and  his  wife  and  children 
are  to  be  in  servitio  to  the  Church  till  the  debt  is 
paid. 

The  lower  clergy  and  monks  were  to  be  paid  for 
according  to  their  birth  double ;  parochial  priests 
threefold.     (I.  c.  viii.  and  ix.) 

In   the  Liber  secundus  of  the  Alamannic  law  is  The  wife's 
an  interesting  clause  which  throws  some  light  upon  tance* 
the  position  of  married  women.  fo^her^'^^ 

(XCV.)  If  any  woman  who  has  a  paternal  inheritance  of  her  own,    j£  ^^ 
after  marriage  and  pregnancy,  is  delivered  of  a  boy,  and  she  her-    children 
self  dies  in  childbirth,  and  the  child  remains  alive  long  enough,    born  alive. 
i.e.  for  an  hour,  or  so  that  it  can  open  its  eyes  and  see  the  roof  and 
four  walls  of  the  house,  and  afterwards  dies,  its  maternal  inheri- 
tance then  belongs  to  its  father. 

This  is  natural,  but  it  seems  to  show  that  if  the 
child  Jiad  been  born  dead  and  the  wife  had  died 
without  children  her  paternal  inheritance  would  have 
gone  back  to  her  kindred  and  not  to  her  husband. 

In  the  absence  of  other  evidence  this  is  perhaps 
enough  to  show  that  in  accordance  with  tribal  custom 
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the  kindred  of  the  wife  had  not  lost  all  hold  upon 
their  kinswoman,  and  therefore  that  she  by  her 
marriage  had  not  passed  altogether  out  of  her  own 
kindred. 

Lastly,  there  are  clauses  in  the  same  Liher  secundus 
which  declare  the  value  of  the  solidus  in  equation  with 
cattle. 

LXXX.  Siimmiis  bo\Tis  5  tremisses  valet.  Medianus  4  tre- 
misses valet.     Minor  quod  appreciatus  fuerit. 

LXXVII.  Ilia  mellissiina  vacca  4  tremisses  liceat  adpreciare. 
Ilia  alia  sequenteriana  solidum  1. 

These  clauses  show  that  the  solidi  in  which  the 
wergelds  were  paid  were  gold  solidi  of  three  tre- 
misses. 

In  the  Eipuarian  laws  the  ox  was  equated  with 
2  gold  solidi,  i.e.  6  tremisses,  so  that  we  learned  from 
the  equation  that  the  wergeld  of  the  Eipuarian  liber, 
200  solidi,  was  really  a  wergeld  of  100  oxen.  But  the 
above  equations  show  that  under  Alamannic  law  the 
wergeld  of  the  liber  was  not  so. 

In  the  Alamannic  laws  the  best  ox  was  valued  only 
at  five  tremisses  instead  of  six,  so  that  the  wergeld 
of  200  solidi  of  the  medius  Alamannus  was  really  a 
wergeld  of  120  oxen ;  and  the  160  solidi  of  the  wergeld 
of  the  haro  de  mino  flidis  of  the  '  Pactus,'  or  simple 
'  liber '  of  the  Lex  Hlotharii,  was  a  wergeld  of  96 
oxen  or  120  Alamannic  'sweetest  cows' 

Any  one  who  has  seen  the  magnificent  fawn- 
coloured  oxen  by  which  waggons  are  still  drawn  in 
the  streets  of  St.  Gall  will  appreciate  what  the 
*  summus  bovus  '  of  the  Alamannic  region  may  have 
been.  Why  it  should  have  been  worth  in  gold  less 
than  the  oxen  of  other  lands  does  not  appear. 


CHAPTER  YII. 

TRIBAL   CUSTOMS   OF    THE    TRIBES    CONQUERED   BY 

CHARLEMAGNE. 


I.    THE   EFFECT    UPON    W  ERG  ELDS    OF    THE    NOVA   MONET  A. 


We  have  reached  a  point  m  our  inquiry  at  which  it  The 

with 
made    by  "^^s^^ 


nova 


becomes   necessary  to  trouble  the  reader  with  fur-  charie^-^ 


ther     details    concernine^    the    chan^^es 
Charlemagne  in  the  Frankish  currency. 

We  are  about  to  examine  the  customs  as  regards 
wergelds  of  those  tribes  which  owed  their  laws,  in 
the  shape  in  which  we  have  them,  to  the  conquests  of 
Charlemagne.  The  alterations  in  the  currency,  made 
literally  whilst  the  laws  were  in  course  of  construc- 
tion, naturally  left  marks  of  confusion  in  the  texts 
relating  to  wergelds,  and  we  have  to  thread  our  way 
through  them  as  best  we  can. 

The  change  which  we  have  to  try  to  understand  a  change 
was  in  the  first  place  a  change  from  a  gold  to  a  to^^iv^et.^ 
silver    currency — ix.   from    the    gold    currency   of 
Merovingian  solidi  and  tremisses  to  the  silver  cur- 
rency of  Charlemagne's  nova  moiieta. 

There  had  been  a  certain  amount  of  silver  coinage 
in  circulation  before,  but  the  mass  of  the  coinage  had 
been  hitherto  gold,  mostly  in  gold  tremisses. 

In  all  the  Frankish  laws  hitherto  examined  the 
monetary  unit  was  the  gold  solidus  with  its  third — 

N  2 
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the  tremissis.  And  the  onl}'  question  was  whether 
the  sohdi  and  treniisses  were  of  Imperial  or  of  Mero- 
vingian standard — whether  the  sohdus  was  the 
Merovingian  soUdus  of  86*4:  wheat-grains  and  the 
tremissis  28-8,  or  the  Imperial  solidus  of  9G  wheat- 
urains  and  the  tremissis  o2. 
Mero-  As  regards  the  Lex  Salica,  originally  the  solidus 

kingstilst  ^^'^'^s  probably  of  the  Imperial  standard,  because  the 
used  and    Meroviniriaii  kinirs  at  first  in  their  coinaii^e  copied  the 

then  .  ox 

imitated     Imperial  coins  both  in  type  and  weiojht.    And  before 

T  ji  X  •/  X  o 

CO  n.  they  issued  a  coinage  of  their  own  they  made  use  of 

Imperial  coins,  both  gold  and  silver.  Numismatists 
point  in  illustration  of  this  to  the  fact  that  in  the 
tomb  of  Childeric  at  Tournay  were  found  no  Frankish 
coins,  but  a  large  number  of  Roman  coins,  gold  and 
silver,  of  dates  from  a.d.  408  to  those  of  the  contem- 
porary Emperor  Leo  I.  (457-474).  And  for  proof 
that  these  Eoman  coins  were  afterwards  imitated  l)y 
Merovingian  princes  M.  Maurice  Prou  had  only  to 
refer  the  student  '  to  every  page '  of  his  catalogue  of 
'  Les  Monnaies  Merovingiennes.'  ^ 
The  Now,  if  the  gold  solidus  was  at  first  of  96  wheat- 

orthe^""  grains,  then  the  denarius  (one  fortieth)  would  be 
firsUhT"^  2-4  wheat-grains  of  gold,  and  at  a  ratio  of  1 :  10  the 
scripuium   deuarius  would  be  the  scripulum  of  24  wheat-e^rains 

and  then  ^  i       •  i 

the  Mero-  of  Silver,  wliich  was  called  by  early  metrologists  the 
s/ivei^"  '  denarius  Gallicus.'  ^  Further,  at  1 :  12  the  denarius 
tremissis  ^qu1(]^  bccome  the  Merovingian  silver  tremissis  of  28*8. 
28-8  w.g.  So  that  probably  the  denarius  of  the  Lex  Salica  may 
originally  have  been  the  scripulum,  and  under  later 
Merovingian  kings  their  own  silver  tremissis.     Thus 


^  Introduction,  p.  iv.  ^  Hultsch,  M.S.  vol.  ii.  p.  121. 
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these  silver  tremisses  had  probably  been  regarded  as 
the  denarius  of  the  Lex  Salica  for  a  century  or  two 
at  least  before  Charlemame's  chancres. 

Up  to  this  time,  therefore,  there  was  apparently 
a  distinct  connection  between  the  reckoning  and 
figures  of  the  Lex  Salica  and  the  actual  Frankish 
coinage.  The  Merovingian  coinage  of  gold  and  silver 
tremisses  of  28*8  wheat-grains  was  therefore,  from 
this  point  of  view,  so  to  speak,  a  tribal  coinage  for  the 
Franks  themselves,  but  not  one  adapted  for  cur- 
rency, over  a  world-wide  Empire  such  as  Charlemagne 
had  in  view,  and  with  which  at  last,  when  adopting 
the  title  of  Emperor,  he  had  practically  to  deal. 

The  changes  he  made  in  the  currenc}^  were  in- 
timately connected,  not  only  in  time  but  in  policy, 
with  the  extension  of  his  kingdom  and  his  ultimate 
assumption  of  the  Imperial  title. 

His  raising  of  the  weight  of  the  Frankish  gold  charie- 
tremissis  and  silver  denarius  from  the  Merovingian  on  con- 
standard   of  28-8  to  the  Imperial   standard   of   32  l^^^l''^ 
wheat-grains  was  probably  the  result  of  his  conquest  );^j^^*^  *^® 
of  Italy.    He  seems  to  have  arranged  it  with  the  Pope,  silver 
for  they  issued  silver  denarii  of  the  higher  standard  to  the 
with  the  impress  of  both  their  names  upon  them.^        standard 

It  was  natural  that  he  should  wish  his  coinage  to  °^  "^^  ^^'^^ 
obtain  currency  throughout  his  dominions,  and  this 
could  not  be  expected  if  it  was  continued  at  a  lower 
standard  than  that  of  the  Byzantine  Emperor. 

Not   only   in   the   currency,  but   also    in   other 
matters,  extended  empire  involved  the  breaking  down 


^  Martini,     Meti-ologia,     sub  I   Numismatique   du   Moyen   Age^ 
Roma.'       See    also     Traite    cle  |  par  A.  Engcl,  vol.  i.  p.  '222. 
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of  tribal  peculiarities  and  greater  uniformity  in  legal 

provisions  and  practice. 
The  Lex  To  mention  one  instance  suggested  by  our  pre- 

stiii  in  vious  inquiry,  ^ve  have  noticed  how  the  extension  of 
Franks'^  Fraukisli  rule  in  Gaul  from  the  Loire  to  the  Garonne 
And  its      increased  the  difficulties  of  maintaining?  two  laws  as 

family  •         i  i 

holdings  to  land.  Strangers  under  Itoman  law,  as  ni  the  '  de 
extinct.  uiigrautibus,'  one  by  one  were  settling  among  Franks 
holding  alods  or  family  holdings  of  terra  Salica. 
Extended  conquests  reversed  the  process,  and  in  con- 
quered provinces  immigrants  living  under  Salic  law 
became  strangers  amongst  vicini  living  under  Eoman, 
Burgundian,  or  Wisigothic  law. 

The  family  holdings  of  terra  Salica  must  have 
now  become  the  exception  and  not  the  rule.  This 
becomes  evident  in  the  provisions  made  for  the  army. 
In  the  Capitular e  of  a.d.  803,^  de  exercita  pro- 
movendo,  it  was  ordered  that  every  free  man  ('  liber 
liomo  ')  who,  de  propria  sua  or  as  a  benefice,  had  four 
mansi  vestiti,  that  is  mansi  occupied  by  tenants,  should 
equip  himself  and  attend  'in  hostem.'  And  those 
not  having  so  many  mansi  were  to  club  together  so 
that  for  every  four  mansi  a  soldier  should  be  found. 
The  possession  of  mansi  had  apparently  become  sufii- 
ciently  general  to  be  taken  as  the  typical  form  of 
landholding. 

In  A.D.  807  ^  special  arrangements  were  made  for 
the  case  of  the  recently  conquered  Frisians  and 
Saxons. 

If  help  should  be  needed  in  Spain,  every  five  of 
the  Saxons  were  to  equip  a  sixth.     If  the  need  arose 


1  Pertz,  p.  119.  2  pej.t2,  p.  149. 
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nearer  home,  every  two  were  to  prepare  a  third. 
Or  if  the  need  arose  still  closer  at  hand,  all  were  to 
come.  Of  the  Frisians,  counts  and  vassals  and  those 
who  held  benefices,  all  were  to  come,  and  of  those 
who  were  poorer  every  six  were  to  equip  a  seventh. 
There  is  no  mention  of  mansi  in  the  case  of  the 
Saxons  and  Frisians. 

The  Capitulare  of  a.d.  803  seems  to  show  that  in 
the  longer  settled  districts  of  the  Empire  the  posses- 
sion of  so  many  mansi,  de  proprio  sico,  was  the 
prevalent  form  of  landownership.  So  that,  although 
the  lex  Salica  remained  still  in  force,  the  number  of 
Franks  living  under  it  seems  by  this  time  to  have 
borne  a  very  small  proportion  to  those  living  under 
Eoman  and  other  laws. 

Family  holdings  under  the  Lex  Salica  were,  how- 
ever, probably  not  quite  extinct.  In  the  '  Capitula 
generalia '  of  a.d.  825  ^  was  inserted  the  following 
clause  providing  specially  for  family  holdings,  which 
may  possibly  have  been  holdings  of  terra  Salica^ 
though  it  is  not  so  directly  stated. 

De  fratribus  nam  que  qui  simul  Concerning      brothers       who 

in  paterna  seu  materna  hereditate  together  live  in  common  in  the 

communiter      vivunt,       nolentes  paternal  or  maternal  inheritance, 

substantiam  illorum  dividere,  hac  j  unwilling  to  divide  their  substance, 

occasione,  ut  unus  tantum  eorum  I   when  occasion  comes  that  one  of 

in   hostem  vadat,  volumus  ut   si  them  only  should  go  in  hostem^ 

solus    est    vadat :  si  autem    duo  we  will  that  if  there  be  one  only 

sunt    similiter :    si    tres    fuerint  he  should  go,  and  if  there  be  two 

unus  remaneat:    et  si  ultra  tres  ;   the  same:   if  there   be  three  let 

numerus   fratrum   creverit,   unus  i   one  remain ;   and  if  the  number 

semper  propter  domesticam  curam  |   of  brothers  grows  to  more  than 

adque    rerum    communium     ex-  three,  let  one  always  remain  on 

colentiam    remaneat.       Si    vero  account  of  domestic  care  and  to 

inter  eos  aliqua  orta  fuerit  con-  attend  to  their  common  concerns 

^  Hludotvici  et  Hlotharii  Capitularia,  Pertz,  p.  251. 
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tentio,  quis  eorum  cxpeditionum 
faccre  debcat,  prohibennis  ut 
nemo  illonim  remancat.  In  ti'tate 
quoque  illorum  lex  propria  ser- 
vetur.  Similiter  et  in  ncpotibns 
eorum  hrec  conditio  teneatur. 


The 

currency 
of  the  Lex 
Salica 
cnly  a 
local  one. 


The 

Koman 

drachma 

or 

argenteus 

of  72  w.g. 

the  silver 

denarius 

of  the 

Empire. 


But  if  among  them  any  conten- 
tion shall  have  arisen  which  of 
them  ouf^'ht  to  f^o  on  the  expedition 
we  prohibit  that  any  one  of  them 
shall  remain.  During  their  lives 
also  let  the  lex  j^^'oj^f'ici  be  pre- 
served. In  the  same  way  let  this 
condition  be  kept  to  even  among 
their  grandsons. 


When  we  reflect  that  the  Franks  living  under  the 
Lex  Sahca  may  have  thus  sunk  into  a  small  minority, 
it  becomes  obvious  that  wider  views  must  of  necessity 
have  entered  into  the  minds  of  Charlemaa'ne  and  his 
advisers,  not  only  as  regards  land,  but  also  as  regards 
the  currency. 

The  currency  of  the  Lex  Salica,  with  its  solidi  of 
40  denarii,  was,  as  has  been  said,  after  all  a  local  one. 
And  outside  the  old  Frankish  boundary,  in  the  Wisi- 
gothic  region,  as  well  as  probably  in  Italy,  the  Eoman 
currency  or  local  modifications  of  it  apparently  more 
or  less  prevailed.  Ecclesiastics,  as  we  have  seen, 
even  Alcuin  himself,  still  used  the  terms  of  Eoman 
currency  in  writing  on  monetary  matters  to  their 
friends  outside  the  Empire. 

To  them  the  denarius  was  still  the  Eoman 
drachma,  of  ,72  wheat-grains  of  silver,  commonly 
called  the  argenteus,  in  contrast  to  the  gold  solidus  or 
aureus. 

Gregory  of  Tours,  when  he  has  occasion  to  men- 
tion monetary  payments,  speaks  of  aurei,  triefifes, 
and  argentei.  In  one  story  he  speaks  of  solidi^ 
trientes,  and  argentei} 


^  De  Mirac,  S.  Martini,  1.  i.  c. 
31.  Mention  of  the  aureus  occurs 
twenty-four  times   in  the   index 


to  his  works.  Mention  of  ^rien^es 
occurs  twelve  times,  and  of 
argentei  five  times. 
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Further,  in  a  supplement  to  the  laws  of  the 
Wisigoths  ^  is  a  statement  under  the  name  of  Wamha 
Rex  (a.d.  672-680),  which  apparently  represents  the 
monetary  system  in  vogue  south  of  the  Frankish 
boundar3^  It  states  that  the  pound  of  gold  equalled  72 
gold  solidi,  so  that  the  gold  solidus  was  not  the  Mero- 
vingian solidus  but  that  of  Constantine.  It  then  states 
that  the  '  dragma '  of  gold  =  '  xii  argent ei.'  The 
argenteus  being  the  silver  drachma,  the  ratio  of  gold 
to  silver  was  1 :  12. 

To  Isidore  of  Seville,  from  his  Spanish  standpoint, 
the  silver  drachma  was  still  the  denarius.^ 

Dragma    octava    pars    unciae  The  drachma  is  the  eighth  part 

est   et   denarii    pondus    argenti,      of  an  ounce,  and  the  weight  of 
tribus  constans  scripulis.  the    silver     denarius    containing 

Solidus  apud  Latinos  aho  three  scripula. 
nomine  '  sextula  '  dicitur,  quod  j  The  solidus  with  the  Romans 
his  sex  uncia  compleatur ;  hunc,  is  otherwise  called  the  sextula 
ut  diximus,  vulgus  aureum  because  it  is  one  sixth  of  the 
solidum  vocat,  cujus  tertium  ounce ;  hence,  as  we  have  said, 
partem  ideo  dixerunt  tremissem.^       the   vulgar  call   the   solidus  the 

aureus,  the  third  part  of  which 

is  called  the  tremissis. 

Thus  the  solidus  was  the  typical  gold  unit  or 
aureus,  and  the  drachma  was  the  silver  denarius  or 
argenteus. 

It  is  remarkable  that  at  a  ratio  of  1 :  10  twelve  Twelve 
Wisigothic  or  Eoman  argentei  or  drachmas  of  silver  of  ^iivei^= 
equalled  exactly   in  wheat-grains    the   Merovingian  the^Me?o- 
ffold   solidus    current  on  the  Frankish  side  of  the  vingian 

^  .        o  gold 

Garonne  or  the  Loire.  solidus. 


^  In   some   codices  placed   at  1  ii.  113. 
the  end  of  Lib.  xii.,  Tit.  ii.     See  ]         ^  Twelve     argentei     (12  x  72 
edition  of  Walter  (1824),  p.  669.      |  w.g.)  =  864  w.g.,  or  at  1:10  the 

"^  *  Ex  Isidori  Etymologiarum   j   Merovingian  solidus  of  86'4  w.g. 
Libris,  c.  Deponderibus.'  Hultsch,  ' 
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It  would  seem,  then,  probable  that  traditionally  and 
'  according  to  ancient  custom  '  outside  the  Frankish 
kingdom  the  Merovingian  gold  solidus  had  been 
equated  with  twelve  silver  argentei  or  denarii  of  this 
reckoning,  whilst  within  Frankish  limits  40  of  the 
silver  tremisses  and  now  of  the  pence  of  the  nova 
moneta  were  reckoned  as  equal  to  the  gold  solidus 
of  the  Lex  Salica. 

But  even  to  the  Frank  the  40  denarii  of  the  Lex 
Salica  may  have  become  antiquated  except  for  wer- 
gelds  and  other  payments  under  its  provisions. 
The  silver  The  practice  apparently  had  already  grown  up 
12  silver  of  reckoning  12  of  the  silver  tremisses  as  a  solidus 
aireadyln  ^^  silvcr,  twcuty  of  which  wcut  to  the  pound  of  240 
use  in        pencc,   without,  however,  any  pretence  bein^^  made 

accounts,      ^  ^  ^       '  '         ^    i  o 

as  ^  of      that  this  solidus  of  twelve  silver  pence  was  to  be 
of  silver  of  rcckoucd  as  equal  to  the   gold  solidus  in   making 

240  pence,    payments. 

In  the  '  Capitulare  Liftinense  '  of  a.d.  743  ^  a  pay- 
ment is  enacted  de  unaquaque  cassata  solidus,  id  est  12 
denarii.     It  was  necessary  to  make  this  explanation. 

It  is  not  known  how  much  earlier  the  practice  of 
reckoning  in  pounds  of  silver  of  20  solidi  of  12 
denarii  came  into  vogue,  but  it  was  long  before  the 
issue  of  the  nova  moneta. 

It  might  at  first  sight  be  thought  that  these 
twelve  denarii  may  have  been  twelve  argentei  or 
dr'achmas,  but  240  drachmas  would  make  far  more 
than  a  pound.  And  by  an  edict  of  a.d.  765  ^  Pippin 
had  enacted  that  out  of  a  pound  of  silver  not  more 
than  22  solidi  were  to  be  made,  one  of  which  was 


Pertz,  p.  18  (?  a  little  later).  ^  pg^tz,  p.  31. 
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to  go  to  the  monetarius,  and  this  clearly  forbids 
the  supposition  that  the  solidus  could  be  of  twelve 
drachmae.  The  pound  would  contain  only  eight  such 
solidi. 

Another  Capitulare  of  a.d.  779  ^  proves  that  the 
twelve  denarii  were*  Merovingian  denarii  of  28*8 
wheat-grains- — not  drachmae. 

The  issue  of  the  new  denarii  of  32  wheat-grains 
was  apparently  made  before  a.d.  781,  for  in  that  year 
an  edict  was  passed  forbidding  the  currency  of  the 
old  denarii.^ 

There  was  nothing  very  remarkable  in  this  rais-  The 
ing  of  the  silver  denarius  from  28*8  to   32  wheat-  ihenova 
grains.    It  was  merely  adopting  the  Imperial  standard.  wa"240 
But  the  extraordinary  thing  was  that  Charlemagne  p^"°^  °^^ 
seems    to   have    thought    that    he   could,   by   law,  7680  w.g. 
substitute  the  solidus  of  12  of  his  silver  denarii  for 
the  gold  solidus  hitherto  in  use.     The  gold  currency 
was  going  out  and  the  silver  currency  was  taking  its 
place ;  but  it  was  quite  another  thing  to  make  the 
solidus  of  12  silver  denarii  of  32  wheat-grains  legal 
tender  in  the  place  of  the  gold  solidus  of  the  Lex 
Salica  of  40  silver  denarii  of  28'8  wheat-grains.     Yet 
this  was  what  Charlemagne  seemingly  tried  to  do, 
though  perhaps  only  by  degrees. 

The  change  was  made  under  the  pretence  of  the 


1  Pertz,  p.  39.  I   5  solidi  of  12  denarii  of  28*8. 

'^  In     this     Capitulare     three  1         ^  Capitulare  Mantuanum,  s.  9, 

grades  of  payments  are  stated,  a  '  De     moneta  :    ut     nuUus     post 

pound,    a    half-pound,    and    five  Kalendas  Augustas  istos  dinarios 

solidi.     Five  solidi   in  this  scale  quos    modo    habere    visi    sunius 

shouldbe^  lb.,  and  in  wheat-grains  dare  audeat  aut  recipere  :  si  quis 

the   scale   would   be   6912,  3456,  hoc     fecerit,     vannum     nostrum 

and  1728.     1728  wheat-grains  is  conponat.' 
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sanction  of  ancient  custom.  In  the  addition  made 
to  Tit.  XXXYI.  of  the  Ripuarian  law  the  wording  of 
the  clause  as  to  the  payment  of  wergelds  was  '  (iuod 
si  cum  argento  solvere  contigerit,  pro  solido  duodecim 
denarios,  sicut  antiquitus  est  constitutimi.'  And  this 
allusion  to  antiquity  was  repeated. 

What  was  meant  by  this  appeal  to  ancient  custom 
it  is  not  eas}'  to  see,  unless  it  might  be  the  probably 
long-established  equation  already  mentioned  between 
3  2  Eoman  drachmae  or  arc^entei  and  the  Merovinjzian 
gold  solidus.  Very  possibly  this  equation  was  older 
than  that  of  the  40  denarii  to  the  solidus  of  the  Lex 
Salica. 

In  a  series  of  remarkable  articles  contributed  to 
the  Forschungen  zur  Deutschen  Geschichte  of  1862/ 
Dr.  Ad.  Soetbeer  endeavoured  to  show,  and  w^ith  con- 
siderable force,  that  the  introduction  into  the  Lex 
Salica  of  the  round  numbers  of  denarii — forty  to  the 
solidus — was  of  comparatively  late  date  ;  and  if  this 
hypothesis  be  correct,  then  it  may  be  that  Charle- 
magne was  appealing  to  an  earlier  Frankish  custom 
of  reckoning  12  silver  denarii  or  drachmas  to  the  gold 
solidus.  But  even  if  it  could  be  so,  obviously  the 
denarii  of  12  to  the  solidus  of  ancient  custom  cannot 
have  been  the  same  denarii  as  those  which  after- 
wards were  reckoned  at  40  to  the  solidus.^ 

Economically  speaking,  the  substitution  of  the 
solidus  of  12  denarii  for  the  gold  solidus,  if  they  had 
been  Roman  drachmae,  would  have  been  reasonable 
and  might  have  made  no  change  in  prices  ;  but  the 


^  Beitrdge  zur  Geschichte 
des  Geld-  und  Munzwesens  in 
Deutschland. 


^  Forty  argentei  or  drachmae 
to  the  solidus  would  have  meant 
a  ratio  of  about  1 :  30. 
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substitution  of  12  of  the  new  denarii  of 
grains  for  the  forty  denarii  of  28 "8  wheat-grains, 
in  vol  vino-  a  ratio  between  crokl  and  silver  of  1:4, 
could  only  be  justified  by  such  a  scarcity  of  silver  as 
would  prevent  a  rise  in  prices.  That  it  was  not  so 
justified  became  very  soon  apparent. 

Following  the  order  of  date,  tlie  Capitulare  '  de 
partibus  Saxonia3 '  (s.  27)  shows  that  prices  when 
quoted  in  the  solidus  of  12  pence  immediately 
rose.  The  ox,  the  traditional  value  of  which  was 
two  gold  solidi,  is  reckoned  as  worth  ten  silver 
sohdi.  And  M.  Guerard  has  shown  from  the  various 
instances  given  in  the  '  Polyptique  d'lrminon '  that 
on  the  estates  of  the  Abbey  of  St.  Germain-des-Pres 
the  price  of  oxen  remained  at  an  average  of  eight 
silver  solidi  long  after  the  death  of  Charlemagne.^ 

The  Lex  Salica  continued  in  force  with  all  its  fines 
and  wergelds  stated  in  gold  solidi  of  40  denarii. 

In  A.D.  803  a  clause  was  inserted  in  a  Capitulare 
to  the  effect  that  all  debts  to  the  King  should  be  paid 
in  solidi  of  12  denarii  '  excepta  freda  quse  in  lege 
Saliga  script  a  sunt.'  ^  This  looks  like  a  general  re- 
servation of  the  fines  and  wergelds  of  the  Lex  Salica. 
But  a  Capitulare  (dated  by  Boretius  a.d.  816)  con- 
tained the  following  clauses  : — 


a  ratio 
of  1  :4. 


Ut  omnis  solutio  atque  com- 
positio,  que  in  lege  Saliga  con- 
tinetur,  inter  Francos  per  duo- 
decim    denariorum    solidos    corn- 


That  every  payment  and  com-  Exception 

position  which  is  contained  in  the  i^^^-cle  as  to 

lex  Salica  between  Franks  shall  ^^d°"^ 

be  paid  by  solidi  of  twelve  pence,  Frisians. 


^  Folyptique  d'lrminon,  In- 
troduction, i.  151.  See  also  No. 
82  of  St.  Gall  Charters  (Wast- 
niann,   i.  p.  78),  in  which  is  an 


annual  payment  of  '  i  bovem 
V  solidos  valentem '  sub  anno 
A.D.  778. 

~  Pertz,  p.  114;  Boretius,  112. 
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ponntnr,  excepto  linbi  contentio 
contra  Saxones  et  Frisones 
exorta  fnit,  ibi  volumus  lit  40 
tlinariorum  quantitatem  solidus 
habeat  quern  vel  Saxo  vel  Frisio 
ad  partem  Salici  Franci  cum  eo 
litif^antis  solvere  debet. 


except  that  where  a  dispute  has 
risen  up  against  Saxons  and 
Frisians  we  will  that  the  solidus 
shall  be  of  the  amount  of  40  pence 
which  either  a  Saxon  or  a 
Frisian  ought  to  pay  to  a  Salic 
Frank  at  law  with  him.' 


Another  Capitulare  of  a.d.  816  ^  contained  the 


following  ; — 

De  omnibus  debitis  solvendis 
meut  antiqnitus  fait  covstitntinn 
per  duodecim  denarios  solidus 
«olvatur  per  totam  Salicam  legem, 
excepto  leudis,  si  Saxo  aut  Friso 
Salicum  occiderit,  per  40  dinarios 
solvant  solidum.  Infra  Salicos 
vero  ex  utraque  parte  de  omnibus 
debitis  sicut  diximus  12  denarii 
per  solidum  solvantur,  sive  de 
homicidiis  sive  de  omnibus  rebus. 


Tn  the  payment  of  all  debts 
according  to  ancient  custom  the 
solidi  shall  be  paid  by  12  denarii 
throughout  Salic  Law,  except  in 
the  case  of  wergelds,  if  a  Saxon 
or  Frisian  shall  kill  a  Salic  Frank 
let  the  solidus  be  paid  by  40 
denarii. 

Among  Salic  Franks,  however, 
on  both  sides  as  to  all  debts,  as 
we  have  said,  12  denarii  shall  be 
paid  for  the  solidus,  whether  in 
the  case  of  homicides  or  anything 
else. 


The  nova 

niotieta 

-enforced 

by 
penalties. 


As  between  Salic  Franks,  therefore,  under  Charle- 
magne's successor,  the  solidus  of  12  denarii  was  to 
be  legal  tender  in  payment  of  wergelds  and  every- 
thing else. 

This  was  all  very  well  for  debtors,  but  it  was 
not  so  satisfactory  to  creditors.  The  exception  that, 
when  a  Frank  was  killed  by  a  Saxon  or  a  Frisian, 
the  wergeld  was  still  to  be  paid  in  the  solidus  of 
40  denarii,  was  an  admission  that  to  receive  it  in 
solidi  of  12  denarii  would  have  been  a  hardship.  And 
as  to  the  general  public,  the  acceptance  of  payment 


^  Pertz,  p.  85 ;  Boretius,  p.  268. 
2  Pertz,  p.  116 ;  Boretius,  p.  269. 
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of  debts  in  the  denarii  of  the  nova  moneta  had  to 
be  secured  by  penalties.  Under  a  Capitulare  of 
A.D.  794  ^  freemen  refusing  the  new  denarii  were  to 
be  fined  15  solidi ;  whilst  servi  refusing  them  were 
to  be  publicly  beaten  naked  at  a  post.  In  818-819 
the  fine  was  raised  to  60  solidi. 

The  permanent  result  was  very  remarkable.  The  And  it 
new  currency  was  maintained  as  legal  tender  in  pemm- 
Erance,  and  the  gold  currency  practically  disappeared.  ^^®"*  ^"^ 


was 


Charlemame  and   his   successors    coined   very  few  f-^^^Pi®^ 

.    .  .  .  *^  by  Offa 

more  e^old  solidi  and  tremisses.     Kin^  Offa  and  after  and 

.  .  Alfred. 

him  Alfred  raised  the  English  sceat  to  the  penny  of 
32  wheat-grains,  probably  in  imitation  of  the  nova 
moneta,  and  Charlemagne's  pound  of  240  of  these 
pence — i.e.  of  7680  wheat-grains  of  silver — became 
generally  recognised  as  the  pound  of  monetary 
reckoning  in  Western  Europe. 

So  far  Charlemagne  triumphed.  But  in  the  But  the 
meantime  the  artificial  ratio  of  1 :  4,  sought  to  be  between 
established  between  o-old  and  silver,  could   not  be  ^oid  and 

^  '  ^  silver 

maintained.  The  pound  of  silver  remained  the  went  back 
standard  in  accounts,  but  one  of  Charlemagne's 
successors  restored  the  Imperial  ratio  of  1  :  12  and 
enacted  that  the  pound  of  pure  gold  should  no  longer 
be  sold  at  any  other  price  than  12  pounds  of  silver. 
The  date  of  the  edict  by  which  this  restoration  of 
the  old  ratio  was  secured  was  a.d.  864.^ 

These  were  the  changes  in  the  currency  which 


^  Pertz,  p.  72.  Refusing  to 
receive  the  new  denarii  must 
have  meant  as  12  to  the  solidiis, 
for  the  new  denarii  themselves 
were  heavier  than  the  old  ones, 


32  wheat-grains  instead  of  28*8. 

2  Pertz,  p.  494.  Karoli  II, 
Edictum  Pistense,  a.d.  864  :  Ut 
in  omni  regno  nostro  non  amplius 
vendatur  libra  auripurissiniecocti, 
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All  debts 
could  be 
paid  in 
one  third 
of  the 
weight  of 
silver 
required 
before. 


took  place  during  tlie  period  of  the  formation  of  the 
Lex  Frisioiiuin  and  T.ex  Saxonum  which  we  have 
next  to  examine. 

No  wonder  that  they  should  have  introduced 
confusion  and  alterations  in  the  text  of  the  various 
clauses.  And  in  order  that  we  may  be  able  to  feel 
our  way  through  them  it  now  only  remains  that  we 
should  realise  the  actual  difference  between  the 
amount  of  silver  in  the  40  denarii  of  the  solidus  of 
the  Lex  Salica  and  the  amount  of  silver  in  the  12 
denarii  of  the  new  solidus  of  the  nova  moneta  which 
had  thenceforth  to  take  its  place  as  legal  tender  in 
the  payment  of  debts  and  wergelds. 

In  the  first  place,  we  know  that  the  denarius  of 
the  nova  moneta  was  a  silver  penny  of  32  wheat- 
ofrains,  so  that  Charlemame's  solidus  of  12  silver 
pence  contained  384  "wheat-grains  of  silver. 

In  the  next  place,  whatever  the  denarii  of  the 
Lex  Salica  may  originally  have  been,  we  know  that 
the  Merovingian  silver  denarii  which  had  long  been 
current  in  France  and  in  England  were  of  the  same 
weight  as  the  Merovingian  gold  tremisses,  viz.  28*8 
wheat-grains.  Forty  of  these  would  contain  1152 
wheat-grains  of  silver — i.e.  exactly  three  times  as 
much  silver  as  the  twelve  denarii  of  the  nova  moneta. 

So  that  if  a  wergeld  were  paid  in  silver  it  could 
now  be  paid  in  exactly  one  third  of  the  weight  of 
silver  hitherto  required  under  the  Salic  law,  and  so 
of  every  other  debt. 


nisi   duodeciin    libris    argenti  de 
no  vis  et  meris  denariis. 

Illud  vero  aurum  quod  coctum 
quidem  fuerit,  sed  non  tantum  ut 


ex  deauratura  fieri  possit  eo  libra 
una  de  auro  vendatur  decern 
libris  argenti  de  novis  et  meris 
denariis. 


laws  ? 
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Finally,  not  only  was  the  ratio  between  gold  and 
silver  disturbed,  but  also  the  ratio  between  money 
and  cattle.  And  this  was  an  important  matter  in 
the  payment  of  wergelds,  for,  as  we  have  seen,  the 
normal  wergeld  was  100  head  of  cattle.  Obviously, 
wergelds  would  no  longer  be  paid,  as  of  old,  either 
in  gold  or  in  cattle,  when  they  could  be  paid  at  a 
third  of  the  value  in  silver. 

In  framing  new  laws  representing  the  old  customs  in  which 
of  the  newly  conquered   Frisians   and   Saxons,  the  areThe^ 
question  would  certainly  arise  whether  the  wergelds  o7the  ^^^ 
were  to  be   stated   in   the   equivalent   of  their  old  Frisians 
customary  value  in  cattle,  or  reduced  to  one  third  of  Saxons 
their  old  value  by  retaining  the  traditional  number  inThe^ 
of  solidi  as  if  they  were  still  of  the  gold  value. 

We  have  seen  that  Frisians  and  Saxons  were 
exceptionally  dealt  with  ;  but  they  had  now  become  a 
part  of  the  Empire,  and,  with  the  best  intentions, 
how  was  the  framer  of  their  laws  to  describe  their 
ancient  wergelds  which  had  hitherto  been  paid  in  gold 
solidi  or  in  cattle  ?  No  one  of  the  courses  open  to 
him  would  be  without  its  difficulties. 

He  might  record  the  customary  wergeld  as  still 
to  be  paid  in  gold  solidi ;  in  which  case  the  wergeld 
would  be  three  times  that  of  neighbouring  tribes  who 
could  now  pay  their  wergelds  in  silver. 

Or  he  might  divide  the  amount  of  the  ancient 
wergeld  by  three,  so  as  to  reduce  it  to  the  lower 
level ;  in  which  case  the  number  of  animals  in  which 
by  long  custom  the  wergeld  had  been  paid  would 
be  worth  three  times  the  wergeld  payable  in  gold. 

These  would  be  the  alternatives  if  the  payment 
in  gold  were  continued,  and  never  as  yet  in  any  of 
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the  laws  had  the  wergelds  been  stated  otherwise  than 
in  gold. 

There  was  only  one  otlier  way  open  to  the 
legislator,  if  he  wished  to  keep  up  the  old  customary 
values,  viz.  to  translate  the  gold  values  at  the  old 
ratio  into  the  new  silver  solidi :  that  is,  to  treble  the 
gold  figures  of  the  ancient  customary  wergelds  and 
make  them  payable  in  silver  solidi.  This  would  pro- 
bably be  the  best  course  if  he  wished  to  continue  the 
old  relation  of  the  wero-elds  to  the  animals  in  which 
they  had  hitherto  been  mostly  paid.  But  then  it 
might  be  difficult  to  enforce  the  payment  of  wergelds 
in  silver  in  districts  where  the  currency  was  still 
gold. 

The  legislator  would,  in  any  case,  have  to  make  up 
his  mind  whether  to  lower  the  ancient  wergelds  of  the 
newly  conquered  tribes  to  a  third  of  what  they  had 
been,  or  to  keep  up  the  value  of  the  wergelds  and  the 
number  of  cattle  in  which  they  had  from  time  im- 
memorial been  paid. 

The  wergeld  in  the  popular  tribal  mind  was  a 
thing  so  fixed  and  so  sacred  that  the  makers  of  the  Lex 
Frisionum  and  the  Lex  Saxonum  were  almost  certain 
to  find  themselves  between  the  horns  of  a  dilemma. 


II.    THE    LEX   FRISIONUM. 

The  tribes  conquered  by  Charlemagne,  whose 
laws  we  have  now  to  examine,  differed  from  those 
whose  laws  and  wergelds  have  been  already  considered 
in  one  important  particular.  They  were  not  con- 
quering tribes  which  had  migrated  into  districts 
already  under  Eoman  law. 


The  Lex  Frisionum. 
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The  conquests  of  Charlemagne  over  the  Frisians 
and  Saxons  were  conquests  of  German  tribes  settled 
as  of  old  in  their  own  countries.  They  were,  more- 
over, conquests  of  still  pagan  tribes  by  Christian  and 
partly  Eomanised  Franks. 

Frankish  conquest  had  extended  far  into  Frisian 
and  Westphalian  territory  under  the  Merovingian 
kings.  In  Frisia  Frankish  influence  was  shown  by 
the  existence  of  Merovingian  mints  at  Duurstede.^ 
In  Westphalia,  at  Soest  and  Paderborn,  there  were 
already  Christian  churches  under  the  jurisdiction  of 
the  Archbishop  of  Cologne.  But  neither  the  conquest 
nor  the  conversion  was  completed  till  the  time  of 
Charlemacrne. 

We  have  already  learned  from  Titles  XXXI.  and  Was  the 
XXXVI.  of  the  Eipuarian  law  that  there  were  Frisians  leosoUdi? 
as  well  as  Saxons,  Burgundians,  Alamanni,  and 
Bavarians  resident  in  the  Eipuarian  district.  More- 
over, it  was  directly  stated  that  these  immigrants  were 
to  be  judged,  not  by  Eipuarian  law,  but  by  their 
own  law  and  custom.  Further,  being  often  isolated 
and  without  kindred  near  them  to  swear  for  them,  if 
charged  with  crime  they  were  to  clear  themselves  by 
the  ordeal  of  fire  or  lot.  And  finally  their  w^ergeld 
was  stated  to  be  160  solidi,  the  inference  being  that 
this  was  the  wergeld  of  the  Frisian  freeman  in  his 
own  country,  by  the  law  and  custom  of  which  he  was 
to  be  judged. 

So  that  we  approach  the  text  of  the  Frisian  law 
with  this  valuable  earlier  knowledge  in  our  possession. 


^  Traite  de  Numismatique  du 
Moyen  Age,   par    Arthur    Engel 


(Paris,  1891),  vol.  i.  pp.  329-332. 
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The  laws 
are  of 
(lififerent 
dates. 


Two  centuries  before  the  date  to  which  the  collection 
of  Frisian  laws  is  assigned,  the  Eipuarian  law  bears 
witness  that  the  Frisian  wergeld  was  160  solidi. 
Even  if  these  clauses  were  not  a  part  of  the  original 
text  and  did  not  date  back  to  the  sixth  century/  the 
inference  would  be  strong,  and  perhaps  all  the 
stronf^er,  that  such  must  have  been  the  wergeld  at  the 
later  date  of  the  Frisian  law.  This  earlier  evidence 
is  important,  as,  without  the  clue  it  gives  us  and  with 
nothing  but  the  Frisian  law  to  guide  us,  w^e  might 
very  easily  have  been  led  to  a  wrong  conclusion. 

There  seems  to  be  no  text  of  the  Frisian  laws- 
earlier  than  that  published  by  Herold  at  Basle  in  1557, 
and  he  does  not  state  from  whence  he  obtained  the 
text  followed  by  him.- 

Moreover,  it  is  clear  from  internal  evidence  that 
the  laws  as  we  have  them  are  by  no  means  of  one 
single  date.  They  form,  in  fact,  a  collection  of  the 
customs  of  the  three  districts  into  which  Frisia  wa& 
divided,  with  modifications  and  various  additions 
made  to  the  original  collection  at  different  times. 

At  first  sight  there  are  inconsistencies  in  the 
statements  of  the  wergelds,  and,  as  in  other  cases,  the 
key  to  an  understanding  of  them  is  to  be  found,  to 
some  extent,  in  close  attention  to  the  currencies  in 
which  the  amounts  of  the  compositions  are  stated. 

It  is  not  necessary  to  enter  into  any  discussion 
of  the  various  theories  suggested  to  meet  the  diffi- 


^  Sohm,  in  his  preface  to  the 
Kipuarian  law  in  Pertz,  against 
his  own  former  opinion,  concludes 
that  clause  xxxvi.  did  go  back 
to  the    sixth    century,    and  was 


originally    a    part    of    the    Lex 
(p.  188). 

^  See  Eichthofen's  preface  to 
the  Frisian  Laws  in  Pertz » 
p.  631. 
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culties  caused  by  the  confusion  of  the  various 
currencies  The  knowledge  already  obtained  in  the 
course  of  this  inquiry  will,  I  think,  if  adhered  to, 
suffice  to  clear  the  way  sufficiently  for  our  pur- 
pose. Bearing  in  mind  that  the  '  Lex  Frisionum  '  as 
we  have  it  is  a  compilation  with  various  additions, 
the  inconsistencies  in  the  text  will  be  no  surprise 
provided  that  the  reason  for  their  occurrence  is 
apparent. 

Frisia  was  divided  into  three  divisions,  and  in  The  three 
certain  glosses  which  appear  late  in  the  laws  ^  we  are  ofVrTsia 
told  that  each  division  had  a  separate  solidus  of  its  f^^  *^eir 

^  local 

own.  solidi. 

(1)  Between  the  Laubach  and  Weser  (the  North- 
ern division)  the  solidus  is  described  as  of  two 
denarii,  i.e.  tremisses,  of  the  nova  moneta.^  This 
solidus,  we  shall  find,  was  like  that  of  the  Saxon 
tribes  on  the  Eastern  side  of  the  Weser.  The  solidus, 
being  of  two  tremisses,  contained  sixty-four  wheat- 
grains  of  gold. 

(2)  In  the  middle  division,  between  the  Laubach 
and  Fli.,  the  solidus  is  said  to  have  been  of  three 
denarii,  or  tremisses,  of  the  nova  moneta,^  i.e.  ninety- 
six  wheat-grains  of  gold.  This  solidus  is  the  gold 
solidus  of  three  tremisses  after  it  had  been  raised  by 
Charlemagne  to  the  standard  of  the  Eastern  Empire. 

(3)  In  the  Southern  or  Western  divisions,  between 
the  Fli  and  the  Sincfal^  the  solidus  was  2^  denarii 

^  They  appear  in  the  Additio  ,  duo  denarii  novi  solidus  est.' 

Sapientium,  Tit.  ii.,  clauses  Ixiii.  {         ^  '  Inter    Laubachi     et    inter 

and  Ixxviii.  i  Flehi,  tres  denarii  novae  monetae 

^  '  Inter  Wisaram  et  Laubachi,  solidum  faciunt.' 
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or  tremisses  ad  novam  motieiam,  i.e.  eighty  wlieat- 
crrains  of  £rold.^ 

But  it  seems  to  be  clear  that  the  statements  of 
the  wercrelds  and  other  fines  in  earlier  clauses  of  the 
laws  are  not  made  in  these  local  sohdi. 

Thus  in  Title  XYI.  we  are  told  that  Inter  Laubachi 
et  Sincfalam.  i.e.  in  both  Middle  and  Southern  divi- 
sions,  in  cases  of  homicide  the  papnent  to  the  lord 
for  breach  of  his  peace  {de  freda)  was  thirty  solidi^ 
'  ichich  soUdus  consists  of  three  denarii,'  although  the 
local  solidus  of  the  Southern  division  was  that  of  2i 
tremisses.  Sometimes  the  fines  are  stated  in  solidi  of 
three  tremisses  and  sometimes  in  soHdi  of  20  to  the 
pound.  There  is  no  difficulty,  after  what  we  have  seen 
in  other  laws,  in  recognising  in  the  solidus  of  three 
tremisses  the  gold  solidus,  and  in  the  solidus  of  20 
to  the  pound  the  silver  solidus  of  the  Frankish 
Empire. 

Atrain.  we  at  once  recognise  in  the  term  Jiova 
moneta  the  new  standard  of  Charlemagne,  and  in 
the  term  veteres  denarii,  which  also  occurs  in  the 
laws,  the  gold  or  silver  tremisses  of  the  Mero- 
vingian currency  before  the  monetary  reform  of 
Charlemagne. 

All  this  is  exactly  what  might  be  expected  in  laws 
of  somewhat  different  dates,  some  of  them  perhaps 
going  back  to  the  time  of  the  Merovingian  conquests,. 
and  others  following  upon  the  conquests  of  Charle- 
magne. 

-  •  Inter   Flehi    et    Sincfalam  gold  as  well  as  silver  coins,    see 

solidns  est  duo  denarii  et  dimidins  mention  of  the  '  gold  penninck  *" 

ad  novam  monetam.'     That  the  of   Gondebald   in    ChronijcJi  van 

"w^ord     denarius   was  applied    to  Vrieslandt.  »ub  a-D.  739. 
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Having  thus  so   far   cleared  the  way,  we  pass  Wergeids 
on  to  the  amounts  of  the  wergeids  as  stated  in  the  Lex.  gojfdi 

Title  I.  is  headed  Incipit  lex  Frisionum^  et  hcec  est  ^^^l 
simpla  compositio  de  homicidiis.     And  the  wergeids  of 
the  three  districts   as  stated  in  the  text  and  glosses 
may  be  tabulated  as  follows  : — 

(1)  Between  the  Laubach  and  the  Weser.^ 
Nobilis  106  solidi  and  2  denarii  (or  tremisses) 
Liber       53     „        „    1  denarius 

Litus        26^^    „        „    ^  tremissis 

(2)  Between  the  Laubach  and  the  Fli."^ 

Nobilis     80  solidi  J  ^^^^^^^  §  ^^  t^®  l^^i^  of  the  slain  and 

\     ^  to  his  '  propinqui  proximi.' 
Liber       53    ,,    and  1  denarius  {i.e.  tremissis). 
Litus        27    „    less  1  denarius  (payable  to  his  lord). 

9    „   less  i  denarius   J  Payable  to  the  propinqui 
( of  the  slam. 

(3)  Between  the  Fli  and  the  Sincfal.^ 

Nobihs  100  soHdi  \    .     ,  ,        .      ^ . 

T  'ber       50  v        three    denarn    [i.e.    tremisses] 

Litus       25      ',!     )      ^^^^  '^^^^^^ 

These  wergeids,  with  one  exception,  are  alike 
throughout,  so  far  as  regards  the  proportions  between 
the  three  classes.  The  wergeld  of  the  liber  is  double 
that  of  the  litus,  and  that  of  the  nobilis  double 
that  of  the  liber  except  in  the  Middle  district,  in 
which  the  wergeld  of  the  nobilis  is  only  1^  times 


^  '  Inter  Laubaehi  et  Wisaram      pertineat  .    .    .    liberimi    solidos 


weregildus   nobilis  106    sohdi  et 
duo    denarii,    liberi   53  solidi   et 


53  et  unum  denarium  solvat  .  .  . 
litum    27    solidos     uno    denario 


denarium,  liti  26  solidi  et  demi-  minus    componat     domino     suo, 

dius  et  dimidius  tremissis.'  et    propinquis    occisi     solidos    9 

^  *  Si  nobilis  [or  liber  or  litus]  exeepta  tertia  parte  unius  denarii.' 
nobilem     occiderit,     80     solidos  ^  '  Inter     Fli     et      Sincfalam 

componat;    de   qua   mulcta  duae  weregeldus     nobilis      100     solidi, 

partes  ad  hseredem  occisi,  tertia  liberi   50,   liti   25    (solidi   denarii 

ad     propinquos    ejus     proximos  3  novae  monetoej.' 


LllU)  yV//'('.s  coiKinered  by  Charlcin(irj)ie. 

that  of  the  hber.  In  the  same  district  there  is  an 
additional  payment  to  the  projnvqui  of  the  htus, 
his  pro})er  wergeld,  half  of  that  of  the  Hber,  going  to 
his  lord. 

It  will  be  observed  that  in  the  last  district  only 
are  the  denarii  {i.e.  tremisses)  stated  to  be  710VC& 
inoneta\  The  inference  is  that  in  the  other  two 
districts  the  tremisses.  and  therefore  the  solidi,  were 
of  the  lower  Merovingian  standard. 

The  district  in  which  the  tremisses  w^ere  novoe 
monetce  was  the  Southern  district,  first  conquered 
and  most  thoroughly  brought  under  Frankish  in- 
fluence. The  other  two  districts  had  apparently  not 
yet  so  completely  come  under  it. 

Accordingly,  if  we  take  the  lOGf  solidi  of  the 
nobilis  of  the  Northern  district  to  be  of  Merovingian 
standard,  the  result  is  (lOGf  x  86 '4  wheat-grains) 
9216  wheat-grains,  or  exactly  16  Eoman  ounces,  i.e. 
the  mina  called,  as  we  have  seen,  the  Attic  mina, 
which  in  Scandinavian  usai^e  was  divided  into  tw^o 
gold  marks. 

The  wero-eld  of  the  nobilis  in  the  Middle  district 
between  the  Laubach  and  the  Fli  is  stated  to  be 
80  solidi  instead  of  106  solidi  and  two  denarii.  But 
as  the  wergeld  of  the  liber  and  lit  us  are  the  same  as 
those  of  the  Northern  district,  and  therefore  also 
presumably  expressed  in  Merovingian  currency,  the 
wergeld  of  80  solidi  of  the  nobilis,  to  be  consistent, 
should  also  be  of  the  same  Merovingian  standard. 
And  so  it  seems  to  have  been,  for  80  Merovingian 
solidi  (80  X  86*4  wheat  grains)  make  exactly  the 
Eoman  pound  of  6912  w^heat-grains  or  12  Eoman 
ounces,  i.e.  1\  gold  marks. 
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In  the  wergelds  of  both  Northern  districts, 
therefore,  an  orioinal  reckoninof  in  <?old  marks  of  the 
Scandinavian  system  seems  to  have  been  afterwards 
translated  with  exactness  into  an  uneven  amount 
and  fractions  of  solidi  of  the  Merovingian  standard. 

We  may  therefore  state  the  wergelds  of  the  two  Wergeids 
districts  north  of  the  Zuider  Zee  in  marks  of  the  marks 
Scandinavian  system  thus  :  bq!)^\q 

tribes. 


Nobilis  . 

.     2  or  1^  gold  marks. 

Liber 

.     1               „    mark. 

Litus 

.     ^              ,,    mark. 

That  these  wergelds  could  be  stated  thus  evenly 
in  gold  marks  of  the  Scandinavian  system,  whilst  in 
Prankish  solidi  they  could  be  stated  only  in  uneven 
numbers  and  fractions,  is  an  interestinof  fact.  It 
seems  to  show  that  the  original  wergelds  went  back 
to  a  time  when  the  trade  intercourse  of  Northern 
Frisia  was  connected  mainly  with  Scandinavia,  the 
Baltic,  and  the  Eastern  trade  route.  In  Beowulf  we 
found  that  Frisia  was  on  the  horizon  of  the  area 
included  within  the  vision  of  the  poet,  the  interest  of 
whose  story  lay  chiefly  in  the  Baltic. 

Now  let  us  compare  the  wergeld  of  the  liber  in  Only  one 
these  districts,  viz.  53.  solidi  and  1  tremissis  of  Mero-  leosoiidi. 
vingian  currency,  with  w^hat  the  statement  in  the 
Eipuarian  law  would  lead  us  to  expect  it  to  have  been, 
viz.  160  of  the  same  solidi.  It  is  exactly  one  third 
of  what  it  ought  to  be.  And  the  inference  from 
what  we  have  learned  in  the  last  section  would  be 
that  the  maker  of  the  laws  had  divided  the  wergeld 
of  ancient  custom  by  three. 

But  for  the  moment  we  pass  on  to  follow  further 
the  text  of  the  Frisian  laws. 


-Ol*  Tribes  comjucved  by  ( liarlema(jne. 


Slave  to 
be  paid 
for  at  his 
value. 


Value  of 
the  dog. 


In  s.  11  of  Tit.  I.  it  is  enacted  that  if  any  one, 
wliether  nobilis,  liber  or  litus,  or  servus,  shall  slay 
the  servus  of  another,  he  shall  compound  for  the  servu» 
accordinir  to  his  value.  And  in  s.  13  of  the  same 
title  it  is  stated  that  if  a  slave  shall  kill  either  a 
nobilis  or  liber  or  litus,  unknown  to  his  lord,  the  lord 
of  the  slave  shall  swear  that  he  did  not  order  it  and 
pay  twice  the  value  of  the  slave.  But  if  the  lord 
cannot  deny  that  he  ordered  it  he  must  pay  for  the 
homicide  as  if  he  had  done  it  with  his  own  hand. 

In  Title  IV.  it  is  again  enacted  that  if  any  one  shall 
kill  the  slave  of  another  he  shall  be  compounded  for 
at  the  value  put  upon  him  by  his  lord.  And  the 
same  rule  is  made  to  apply  to  the  case  of  a  horse, 
ox,  sheep,  goat,  pig,  and  all  domestic  animals,  except 
the  dog :  they  are  all  to  be  paid  for  at  the  owner's 
estimate  of  value,  or  the  alleged  slayer  must  clear 
liimself  with  as  many  oaths  as  the  judge  may  re- 
quire. 

The  dog  is  the  only  animal  whose  value  is  fixed 
by  the  law.  And  its  value  at  first  sight  was  not  the 
same  in  the  several  divisions. 


Between  Lauhach  and  Sincfal. 

Betiueen  Lauhach  and  Weser 

Dog  for  hawking      .         .     4  sol. 

'          8  solidi  and  12 

Wolfhound  accustomed  to 

kill  wolves     .         .         .3  sol. 

Wolfhound  which  wounds 

but  does  not  kill    .        .     2  sol. 

8     „ 

Shepherd  dog    .         .         .1  sol. 

4     „ 

The  difference  between  the  value  of  the  dog  in  the 
Northern  and  the  other  divisions  can  hardly  be  other 
than  one  of  different  currencies.  Probably  the  values 
for  the  Northern  division  may  be  silver  values.     It 
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may,  however,  be  remarked  in  passing  that  the  value 
of  a  dog  in  any  case  is  not  lightly  to  be  regarded  as 
excessive.  Its  high  value  in  the  Frisian  laws,  and 
also  in  other  laws,  shows  how  dependent  the  tribes 
surrounded  by  forests  were  upon  its  help.  In  the 
Cymric  Codes,  as  we  have  seen,  the  herdsman's  dog  was 
worth  as  much  as  an  ox.  In  the  Alamannic  Laws 
the  shepherd  dog  which  could  kill  a  wolf  was  valued 
at  3  gold  solidi,  or  half  as  much  again  as  the  '  best 
ox,'  ^  and  in  the  Lex  Salica  the  canis  pastoricalis  ^ 
was  valued  at  3  solidi.  It  is  not  difficult,  therefore, 
to  understand  how  in  Frisia  the  dog  which  could 
kill  a  wolf  should  be  worth  3  gold  solidi,  and  the 
ordinary  shepherd  dog  a  gold  solidus. 

We  now  come  to  a  set  of  clauses  in  which  the 
differences  between  the  three  districts  again  appear, 
and  in  one  of  which,  viz.  again  the  district  between 
the  Laubach  and  the  Weser,  we  meet  with  values 
stated  in  silver  solidi  of  20  to  the  pound,  i.e.  of  twelve 
pence. 

These  clauses  are  interesting  as  illustrating  Frisian  Methods 
methods  of  compurgation,  the  ordeal  of  the  lot  and  purgSon 
of  hot  w^ater,  and  trial  by  battle,  all  of  which  evidently 
belong  to  ancient  tribal  custom. 

Title  XIV.  relates  to  the  slaying  of  a  man  in  a 
crowd,  and  describes  the  means  taken  to  ascertain 
whose  deed  it  was.  Each  division  had  its  own  custom. 
That  of  the  Middle  district  is  first  described  :  — 

The  relative  of  the  slain  may  summon  seven  men  and  charge 
each  of  them  with  the  crime,  and  each  is  then  put  upon  his 
oath  with  eleven  co- swearers.     Then  they  are  to  go  to  the  church, 

'  ii.  Ixxxiv.  "^  Tit.  vi. 


and 
ordeal. 


1^0  \  7)'ihcs  conquered  by  Charlemaijiie. 

and  lots  are  to  be  cast  upon  the  altar,  or  if  the  church  be  too  far 
otY  the  lots  are  to  be  cast  upon  relies. 

The  lots  are  to  be  two  pieces  (tali)  cut  from  a  rod  and  called 
tcni,  on  one  only  of  which  is  the  sign  of  the  cross,  the  other  being 
left  blank.  A  clean  cloth  is  to  be  spread  over  the  altar  or  the 
relics,  and  then  the  priest  (or  if  none,  an  innocent  boy)  ouglit  to 
take  one  of  the  lots  from  the  altar  and  pray  God  to  show  by  some 
evident  sign  whether  those  seven  who  have  sworn  have  sworn 
truh'.  If  he  takes  up  the  lot  marked  with  the  cross,  then  those 
who  have  sworn  were  innocent.  But  if  he  takes  up  the  other, 
then  each  one  of  the  seven  makes  his  own  lot,  from  a  rod,  and 
marks  his  own  sign  on  it,  and  so  that  both  he  and  those  standing 
by  can  recognise  it.  And  the  lots  shall  be  wrapped  up  in  clean 
cloth  and  laid  upon  the  altar  or  relics,  and  the  priest,  if  he  be 
there,  and  if  not  the  innocent  boy,  as  above,  shall  take  up  each 
of  them  one  by  one  from  the  altar,  and  shall  ask  him  who  knows 
it  to  be  his  own  lot.  And  he  w^hose  lot  happens  to  be  last  shall  be 
compelled  to  pay  the  composition  for  the  homicide.  The  rest, 
whose  lots  have  already  been  taken  up,  are  absolved. 

But  if,  in  the  first  trial  of  the  two  lots,  he  takes  up  the  one 
marked  with  the  cross,  the  seven  shall  be  innocent,  as  aforesaid, 
and  he  (the  accuser),  if  he  wishes,  shall  summon  others  for  the 
same  homicide,  and  whoever  may  be  summoned  ought  to  clear 
himself  by  complete  oath  wdth  11  co-swearers.  And  this  shall 
be  enough  for  the  accuser,  nor  can  he  bring  any  one  further 
to  the  lot. 

This  law  prevailed  between  the  Laubach  and  the 
Fli.  But  between  the  Fli  and  the  Sincfal  for  a  case 
of  this  kind  the  following  was  the  custom  : — 

He  who  seeks  composition  for  a  homicide  shall  swear  on 
saints'  relics  that  he  will  not  summon  in  this  matter  other  than 
those  who  are  suspected  by  him  of  the  actual  homicide :  and 
then  he  shall  summon  for  the  homicide  one  or  two,  or  even  three 
or  four,  or  however  many  there  be  who  have  wounded  him  who 
was  slain.  But  though  there  were  twenty,  or  even  thirty,  yet  not 
more  than  seven  are  to  be  summoned,  and  each  of  those  summoned 
shall  swear  with  eleven  others,  and  shall,  after  the  oath  has  been 
tested  by  the  judgment  of  God,  show  himself  innocent  by  the  (ordeal 
of)  boiling  w^ater.  He  who  swears  first  shall  go  to  the  ordeal  first, 
and  the  rest  in  order.  He  who  shall  be  found  guilty  in  the 
ordeal  shall  pay  the  composition  for  the  homicide,  and  to  the 
king  twice  his  own  wergeld :  the  rest  of  his  co-swearers  shaU  be 
treated  as  above  concerning  perjurers. 
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Between  the  Laubach  and  the  Weser  the  following 
was  the  custom  : — 

He  who  seeks  composition  for  homicide  shall  summon  one 
man,  declaring  him  to  be  the  homicide  of  his  kinsman,  and 
saying  that  he  ought  to  pay  the  '  lend  '  of  the  slain  man.  And  if 
he,  in  reply,  says  that  he  is  willing  to  purge  himself  on  oath  with 
his  co-swearers,  let  him  who  has  summoned  him  as  homicide 
say  that  he  wishes  to  summon  him  in  placito  publico,  and  let 
him  so  do.  Let  him  summon  him  in  placito  before  judges,  and 
let  him  who  is  summoned,  if  he  cannot  deny,  show  another 
defendant  for  the  homicide  of  which  he  is  accused.  And  this  ought 
to  be done  thus : 

Let  him  produce  the  man  he  wishes,  and  let  him  swear  "  he 
is  guilty  of  the  homicide  for  which  I  am  summoned,"  holding  him 
by  the  hem  of  his  cloak.  But  if  he  wishes  to  deny  this  oath  let 
him  swear  and  go  forth  to  wager  of  battle  against  him.  And 
whichever  of  them  in  that  battle  is  conquered  {et  sihi  con- 
crediderit)  shall  pay  the  '  lend  '  of  the  slain.  But  if  he  be  slain 
his  next  heir  shall  pay  the  composition  of  the  homicide.  But  in 
this  battle  it  is  lawful  for  either  to  pay  a  champion  for  himself  if 
he  can  find  one.  If  the  hired  champion  is  slain,  let  him  who 
hired  him  pay  sixty  solidi  {i.e.  three  librce)  to  the  king,  and  over 
and  above  pay  the  '  leud '  of  the  slain  man. 

The  payment  of  sixty  solidi — i.e.  three  librce — 
clearly  indicates  that  the  solidus  of  this  clause  was 
the  Frankish  silver  solidus  of  12d.,  of  which  20  made 
the  pound  of  silver.  And  this  helps  us  to  understand  wergeids 
that  the  compositions  described  in  the  immediately  luyer.  ^^ 
succeeding  and  closely  connected  clause  are  also 
silver  values.     (Tit.  XV.) 

This  is  the  custom  in  the  same  region  observed  for  the  com- 
position of  wergeld : — 

(1)  Composition  of  a  nobilis  homo] 

'  per  denarioB  veteres  '  .   )      * 

(2)  Composition  of  the  liber  'per) 

denarios  veteres '         .         .    )       "       ^      s. 

(3)  Composition  of  a  litus,  of  which  > 

two   thirds   pertains    to    the  [      .     2  lbs.  9  oz. 
lord,  one  third  to  his  kinsman  i 
(4)  Composition  of  a  servus  .         .         .     1  lb.  4^  oz. 
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Tribes  coni/ucrrd  hij  (.'hadenuKjue. 


These 
silver 
values 
equal  to 
the  gold 
ones  at 
the  Norse 
ratio  1 : 8. 


There  can,  I  think,  be  no  doubt  that  the  libraB  of 
this  clause  are  silver  pounds,  and  further,  that  as 
they  are  stated  to  be  pounds  '  per  denarios  veteres  ' 
they  must  be  pounds  of  Merovingian  and  not  of 
Carlovingian  weight. 

The  pounds  of  this  statement  are  therefore  Eoman 
pounds,  of  240  Merovingian  pence.  Let  us  compare 
then  the  wergeld  of  the  Uber  of  5^  such  pounds  of 
silver  with  the  wergeld  of  the  liber  as  stated  in  Tit.  L, 
which  we  saw  was  equivalent  to  one  mark  of  gold. 
Following  the  Scandinavian  ratio  of  1:8,  the  mark 
of  8  ounces  of  gold  would  equal  64  ounces  of  silver 
— i.e.  5J  pounds  instead  of  b\.  The  silver  wergeld 
of  the  nobilis  would  equal  lOf  pounds  instead  of  11. 
The  reckoning  is  rough,  but  near  enough  to  justify 
the  conclusion  that  what  was  aimed  at  was  the 
nearest  even  pound  of  silver,  and  that  therefore  the 
wergeld  of  the  one  statement  is  the  equivalent  of  the 
wergeld  of  the  other  statement. 

At  the  same  time  the  fact  of  the  reckoning  being 
throughout  in  Eoman,  i.e.  Merovingian  pounds,  and 
not  in  those  of  Charlemagne's  nova  moneta,  is  instruc- 
tive. It  shows  that  this  clause  belongs  to  the  period 
during  which  the  silver  currency  was  pushing  its 
way  into  Frisia.  A  reckoning  in  silver  had  become 
necessary,  although,  as  we  happen  to  know,  the 
Frisians  had  a  special  liking  for  gold.  They  con- 
tinued to  coin  gold  much  longer  than  the  Franks, 
and  some  years  later  than  the  date  of  the  laws.  The 
Frisians  were  in  close  contact  with  the  mint  at 
Duurstede,  which  was  in  fact  the  commercial  metro- 
polis of  the  North  at  the  date  of  the  laws.  The  mint 
at  Duurstede  continued  to  coin  gold  coins  till  the 
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■city  was  destroyed  by  the  ravages  of  the  Northmen 
in  A.D.  837,  and  it  was  from  these  Duurstede  Frisian 
coins  that  the  types  were  taken  of  the  first  Scandina- 
vian coinao'e.^  In  the  meantime  the  close  connection 
between  Frisia  and  the  Scandinavian  district  is  quite 
sufficient  to  account  for  the  Scandinavian  ratio  of 
1  :  8  being  the  one  used  in  the  translation  of  the 
gold  wergeld  of  the  district  next  to  the  Weser  into 
a  silver  equivalent. 

Let  us  now  at  last  translate  the  wergelds  of  the  The 
three   Frisian  districts,  as  stated  in  Tit.  I.  in  gold  i^  the 
solidi  of  three  tremisses,  back  again  into  what  they  soif]i^°^*^ 
must  have  been  when  reckoned  in  the  local  solidi. 
If  originally  they  were  reckoned  in  these  local  solidi 
the  result  should  be  in  even  numbers. 

Behveen  the  Laubach  and  the  Weser. 
Nobilis  (9216  w.g.)  =  144  solidi  of  2  tremisses  i.e.  2  gold  marks. 
Liber  (4608  w.g.)     =     72      „     or  1  gold  mark. 
Litus  (2304  w.g.)      =36     „     or  |  a  gold  mark. 

Between  the  Laubach  and  the  Fli. 

Nobilis  (6912  w.g.)   =  72  solidi  of  3  tremisses  i.e.  Ih  gold  mark. 
Liber  (4608  w.g.)      =   48      „        or  1  gold  mark. 
Litus  (2304  w.g.)       =24     „        or  ^  a  gold  mark. 

Between  the  Fli  and  the  Sincfal. 
Nobilis  (9600  w.g.)  =  120  solidi  of  2|  tremisses. 
'  Liber  (4800  w.g.)     =    60      „ 
Litus  (2400  w.g.)     =    30      „  „ 

It  is  interesting  to  observe  that  the  wergelds  of 
the  two  districts  north  of  the  Zuider  Zee,  when 
translated  back  again  into  local  solidi,  turn  out  to 
have  been  in  even  numbers  of  such  solidi,  as  well 
as  in  even  gold  marks  of  the  Scandinavian  district, 

^  Engel's     Traite    de    Numismatique    du    Moyen    Age,    i.    233 
and  329. 
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whilst  those  of  the  Southern  district,  most  under 
Frankish  intluence,  make  even  numbers  of  the  local 
solidus  but  not  of  the  mark. 

When  these  Frisian  wergelds  in  local  solidi  are 
reirarded  in  connection  with  the  fact  that  the  wer- 
gelds on  the  east  or  Saxon  side  of  the  Weser  were, 
as  we  shall  find,  also  paid  in  a  local  solidus,  and  that 
this  Saxon  local  solidus,  like  the  solidi  of  the  North 
Frisian  district,  was  of  two  tremisses,  and  further  that 
it  represented  the  value  of  the  one-year-old  bullock, 
we  are  led  to  conjecture  that  the  Frisian  local  solidi 
also  may  have  represented  the  animal  in  which  the 
wergelds  were  originally  reckoned  and  paid.     And 
this  may  perhaps  be  confirmed  by  the  fact  that,  down 
to    comparatively  modern   times,    the    East    Frisian 
silver  currency  consisted  chiefly  of  the  gulden  and 
its  one-tenth  the   schaap.       Possibly  the  gulden   of 
this  silver  currency  may  point  back  to  a  time  when 
the  '  gold  piece '  was  reckoned  of  the  value  of  ten 
sheep. ^     But  this  is  conjecture  only.     The  dog,  as 
we  have  seen,  was  the  only  animal  w^hose  value  was 
fixed  in  the  laws. 
Why  only  The  fact  that  the  gold  and  the  silver  values  of  the 

orieo^''^^    wergelds  of  titles  I.  and  XV.    of  the  lex   seem   to 
solidi  ?       correspond  leads  up  once  more  to  the  difl&cult  question 
why  the  wergeld  of  the  liber  should  be  exactly  one 
third  of  what  the  Eipuarian  law  apparently  declared 
it  to  have  been. 

Eichthofen,  in  his  preface  and  notes  to  the  Frisian 
laws  in  the  edition  of  Pertz,  points  out  that  in  later 

^  'M.diriim'&Manualede  Metro-   j  that    in     Italy     and     Sicily     10 
logia,  sub  '  Emden.'     And  com-  i  sheep  =  1  cow. 
pare  Ridge  way,  p.  871.   He  shows  I 
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additions  to  the  laws  there  is  a  curious  duplication 
and  triplication  of  figures  which  has  to  be  accounted 
for.     The  facts  seem  to  be  these  :  — 

In  Tit.  XXII.  De  Dolg,  relating  to  the  Middle 
district  and  forming  part  of  the  more  ancient  law, 
the  fines  for  wounding  are  first  given  for  the  l{be7\ 
and  then  an  explanation  is  made  in  the  Epilogue  that 
those  for  the  nohilis  were  one  third  higher  and  those 
for  the  litus  one  half  less.  The  composition  for  the 
eye  is  stated  to  be  half  the  wergeld. 

Then,    under   the    heading   Additio   Sapientmm,  Fines  and 
Tit.  II.,  the  amount  for  the  hand  is  stated   to  be  wergeWs 
'  25  solidi  et  5  denarii.'     And  after  the  mention  of  ^^^^^^^ 
the  amounts  for  the  several  fingers  are  the  words,  'Hoc  wards. 
iotum  in  triplo  componantur.'    The  payments  for  hand 
and  eye  are  generally  alike,  and  three  times  25  solidi 
and  5  denarii  =  80  solidi,  i.^.  half  a  wergeld  of  160  solidi. 

Immediately  following  these  words  Tit.  III.  begins 
with  the  statement  that  the  foot  entirely  cut  off  is  to 
be  compounded  for  as  the  hand,  i.e.  by  53  solidi  and 
1  tremissis,  being  double  the  previous  amount.  The 
payment  for  the  eye  put  out  is  '  ter  quadraginta 
solidi,'  i.e.  120  solidi.  Then  whilst  in  the  title  De  Dolg 
the  ear  is  valued  at  12  solidi,  in  Tit.  III.  of  the 
Additio  it  is  valued  at '  ter  duodecim  solidi.'  Ao-ain 
according  to  the  title  De  Dolg,  if  both  testicles  were 
destroyed,  the  whole  wergeld  was  to  be  paid :  and  in 
Title  III.  of  the  Additio  the  fine  has  become  ter 
53  solidi  and  1  tremissis,  three  times  the  wero-eld  of 
the  liber  in  Tit.  I. 

It  is  not  needful  to  pursue  the  comparison  further 
than  to  point  out  that  Eichthofen  had  some  reason  at 
any  rate  to  form  the  opinion  that  in  the  additions  to 

P 
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the  l:i\v  made,  as  he  thinks,  after  a.d.  785  and 
probably  about  a.d.  802,  the  wergelds  were  trebled,  as 
well  as  some  of  the  payments  for  wounds ;  and  that 
the  inference  from  the  Eipuarian  laws  that  the  Frisian 
wergeld  was  160  solidi  was  therefore  correct.^ 

So  far  Ixichthofen's  contention  is,  I  think,  a  correct 
one. 

But  what  was  the  reason  of  this  trebling  of  the 

wergeld  in  the  additions  to  the  laws  ? 

Tjie  Was  it  that  the  ancient  wergelds  were  originally 

T^^^ber '    ^^^  third  of  those  of  neighbouring  tribes  and  trebled  at 

was  some  auspicious  moment  to  make  them  correspond  with 

160  solidi.  others ;  or  have  we  not  rather  to  do  with  the  results  of 

that  confusion  in  the  currency  which  was  caused  by 

the  endeavour  to  force  into  use  the  silver  solidus  of 

12  pence  as  the  equivalent  of  the  gold  solidus? 

This  conjecture  standing  by  itself  on  the  evidence 
of  these  laws  alone  would  be  too  hazardous  to  build 
upon,  and  it  is  not  necessary  to  consider  it  further  in 
this  place.  The  matter  of  chief  importance  is  that, 
all  things  considered,  there  seems  to  be  fairly 
sufficient  evidence  that  the  wergelds  of  Tit.  I. 
represent  the  ancient  wergelds  divided  by  three,  and 
that  accordingly  we  may  take  the  wergeld  of  the 
liber  in  the  two  Northern  districts  of  Frisia  to  have 

would  otherwise  exceed  the  full 
wergeld,  and  that,  m  the  one  case 
in  which  in  the  '  De  Dolg '  the 
whole  wergeld  was  payable,  the 
amount  in  the  Additio  is  the  treble 
wergeld,  make  it  almost  certain 
that  it  was  so,  otherwise  the 
injury  would  be  paid  for  at  three 
times  the  value  of  a  man's  life. 


^  It  is  true  that  in  the  clauses 
trebling  the  amounts  for  wounds 
it  is  not  directly  stated  that  the 
luer gelds  were  also  trebled  ;  but 
the  use  of  the  words  in  Tit.  I., 
'  in  sim^lo,'  suggests  that  it  may 
have  been  so  ;  whilst  the  facts  that 
the  triple  payment  for  the  loss, 
e.g.  of  the  eye,  which  in  the 
title  De  Dolg  was  a  half  wergeld. 


The  Lex  Frisionum.  211 

been  three  gold  marks  or  160  Merovingian  gold  solidi,^ 
as  stated  in  the  Eipuarian  laws. 

With  regard  to  the  distribution  or  division  of  the  Division 
wergeld  amongst  the  relations  of  the  person  slain,  amon'g^ 
the  laws  mention  only  the    custom    of  the    Middle  fJJJ^{^g^°^ 
districts,  according  to  which  two  thirds  of  the  wergeld 
went  to  the  heir  of  the  slain  and  one  third  '  ad  pro- 
pinquos  proximos.'     They  give  no  information  as  to 
how    the    '  propinqui   proximi '  divided   their    third 
amongst  themselves,  or  to  what  grade  of  kinship  this 
class  of  relations  extended. 

Happily,  however.  Dr.  Brunner,  in  his  informing 
essay  on  '  Sippe  und  Wergeld '  already  quoted,  has 
been  able  to  supplement  the  meagre  information 
given  by  the  laws  as  to  wergelds  with  further  details 
gained  from  later  local  sources. 

In  his  section  (p.  25)  on  •Die  Friesen  zwischen 
Zuidersee  und  Weser,'  he  gives  an  illustration  of  the 
way  in  which  under  later  custom  the  payment  of 
the  wergeld  was  divided  amongst  the  relations  of  the 
slain.  He  states  that  the  North  Frisian  tale^  i.e.  the 
third  share  which  the  kindred  had  to  pay,  was  known 
as  the  mentele  or  meitele  (magzahl). 

In    a    legal    document    of    '  Westerlauwersches  Later 
Friesland '  the  mentele  of  the  kindred  is  described  as  ^^'^'^^^  ^' 
4  lbs.  5  oz.  6|(i.,  and  the  erbsiihiie,  or  two  thirds  to 
be  paid  by  the  heirs,  as  8  lbs.  10  oz.  13^  pfenning. 
The  pound,  we  are  told,  is  12  oz.  of  20d.,  so  that  here 
we  have  clearl}^  Frankish  currency  and  silver.     The 


»  4608  X  3  =  13824,  i.e.  160 
solidi  of  86*4  wheat-grains.  The 
wergeld  of  the  Island  of  Gotland 
was  also  3  gold  marks  or  IGO  solidi 
of    Merovingian    standard.      See 


also  on  the  whole  question  Dr. 
Brunner's  article  '  Nobiles  und 
Genicinfreie  der  Karolingischen 
Vollvsrechtc '  in  Zcitschrift  dcr 
Savignij- StiftiiiKj  &c.,  vol.  xix. 

p  2 
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third  and  the  two  thirds  together  make  a  whole  wernreld 
of  13  11  )s.  4  oz.  of  silver.  Now  in  the  first  place  if, 
as  we  probably  should  do,  we  were  to  consider  this 
wergeld  to  be  stated  in  pounds  and  ounces  of 
Charlemagne's  nova  moneta,  it  would  be  not  very  far 
from  treble  the  amount  of  the  wergeld  of  the  liber  in 
Titles  I.  and  XY.  of  the  laws.  And  this,  so  far  as  it 
goes,  confirms  the  Ripuarian  statement  that  the 
ancient  Frisian  wergeld  was  one  of  160  solidi.^ 

Let  us  now  see  how  the  third  falling  on  the 
kindred  was  divided. 

The  one  third  of  the  mentele  of  the  kindred  (moeg) 
was  divided  thus  : — 

(1)  The  brother,   or   if  none,   the   hrotJier's  son,  or  if  ^'^s.  oz.   p. 


0  12 
0  9 
0     4 


none,  the  sister's  son     ...... 

(2)  The  uncle  on  the  father's  side  (fedria) 
The  uncle  on  the  mother's  side  (eem) 

Or  in  default  of  these  the  cousins  of  the  slain,  or 
in  default  the  cousins  of  the  uncles. 

(3)  The    eftersusterhern    or    cousins    descendants    of 

grandparents : 
(a)  On  the  side  of  the  father's  grandfather  . 
(6)  On  the  side  of  the  father's  grandmother 
(c)   On  the  side  of  the  mother's  grandfather 
{d)  On  the  side  of  the  mother's  grandmother 

(4)  The  rest  falls  on  the  cousins — the  eight  stems  which 

descend  from  the  great  grandparents 
The  four  stems  from  father's  side     .... 
„  „  mother's  side 


This  interesting  illustration  of  the  payment  of  a 
Frisian  wergeld,  though  of  later  date  than  the  laws, 
confirms  the  statement  in  the  laws  that  in  its  division 
the  immediate  heirs  of  the  slain  took  two  thirds  and 
the  propinqiii  j^'^^oximi  one  third.     It  shows  that  at 
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^  It  would  exactly  equal  200 
of  the  local  solidi  of  two  tremisses 


at  a  ratio  of  1  : 8,  or    160   solidi 
of  80  wheat-grains  instead  of  86-4. 
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a  later  date  the  immediate  '  erbslihne '  was  two- 
thirds,  and  the  share  of  the  kindred  one  third.  And 
it  adds  the  important  point  that  the  kindred  who 
paid,  and  by  inference  shared  in  the  receipt  of  the 
one  third,  were  confined  to  the  descendants  of  the 
great-grandparents,  both  paternal  and  maternal,  of 
the  slayer  or  of  the  slain. 

III.    THE    LEX   SAXONUM. 

In  turning  from  the  Frisian  to  the  Saxon  district,  " 
we  have  again  to  notice  that,  as  in  the  Frisian  instance, 
so  in  the  Saxon,  the  territory  over  which  the  law  had 
force  was  divided  into  several  districts  belono^ine^  to  Divisions 
allied   but   separate   tribes  with  their  own  peculiar  saxon 
customs.  *^^^^^* 

The  Westfali  and  the  Ostfali  and  the  Angrarii 
were  the  chief  tribes  with  which  the  Lex  Saxonum 
and  the  Capitularies  had  to  deal.  The  '  Saxones 
Bortrenses '  and  '  Septentrionales  '  are  also  mentioned 
in  one  of  the  Capitularies,  but  these  do  not  appear  to 
be  of  much  importance  to  our  inquiry. 

The  stubborn  resistance  of  the  Saxon  tribes  to  the 
Frankish  conquest,  and  the  sanguinary  character  of 
the  Saxon  wars  of  Charlemagne,  may  well  have  made 
a  cleaner  sweep  of  local  custom  from  these  districts 
than  had  taken  place  in  others.  And  this  may  ex- 
plain to  some  extent  the  disappointing  silence  of  the 
Lex  Saxonum  upon  questions  of  custom  which  might 
otherwise  have  been  expected  to  afford  useful  and 
interesting  points  for  comparison  with  the  Kentish 
and  Anglo-Saxon  Laws.  Moreover,  the  wergelds  as 
stated  in  the  text  are,  like  those  of  the  Frisian  Laws, 
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at  first  si^alit  so  misleadiii*^*  tliat  only  a  very  careful 
regard  to  the  changes  in  Frankish  currency  can  make 
their  amounts  intelligible,  and  bring  them  into  line 
with  those  of  nei^i^hbourin^  tribes. 

Happily,  in  approaching  the  wergelds  of  the  Lex 

Saxonum,  we  can  do  so,  as  in  the  case  of  the  Frisian 

statement  wergelds,  witli  the  statement  of  the  Eipuarian  Law  in 

peidrof      niind,  that  the  Saxon  as  well  as  the  Frisian  wergeld 

yi^'biiis       ^r^g  2(^Q  soiiJi.     And  it  is  well  that  we  can  do  so,  for 

and  htus.  ... 

otherwise  we  might  very  easily  lose  our  way. 

The  Lex  Saxonum  begins  with  a  title  '  de 
vulneribus  '  which  describes  the  payments  to  be  made 
for  the  different  wounds  inflicted  upon  a  nobilis. 
Title  11. , '  de  homicidiis,'  next  follows  with  a  statement 
of  the  wergelds. 

Qui    nobilem    occiderit,    1440  J  Let    him    who    shall    kill    a 

soUdos   conponat ;  ruoda    dicitur  nobilis   make    composition    1440 

apud  Saxones  120  solidi  et  in  pre-  i  solidi ;   the  Saxons   call    '  ruoda  * 

mium  120  solidi  ...                         j  120  solidi,  and  *  in  premium '  120 

Litus  occisus  120  solidis  com-   !  solidi  .  .  . 

ponatur  ...                                       j  The  litus  killed  is  compounded 

for  with  120  solidi. 

Much  controversy  has  arisen  upon  the  two  extra 
payments  '  ruoda  '  and  '  in  premium  ; '  but  whatever 
they  may  have  been,  they  need  not  surprise  us. 
Though  we  may  not  be  able  to  identify  them  with 
the  '  halsfang '  or  the  '  wites '  and  '  bots '  of  Anglo- 
Saxon  laws,  they  were  probably  payments  of  some- 
thing of  the  same  kind,  additional  to  the  wergeld. 

It  is  more  important  to  remark  the  absence  alto- 
gether of  any  mention  of  the  ordinary  'liber'  or 
'  ingenuus '  between  the  nobilis  and  the  litus,  espe- 
cially as  in  the  title  on  theft  the  three  classes  are 
all  mentioned. 
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According  to  Clause  2  of  the  Tit.  II.  of  the  Lex, 
married  women  had  the  same  wergelds  as  men. 
Those  unmarried  were  to  be  paid  for  with  a  double 
wergeld.  And  by  Clause  4  a  servus  slain  by  a 
nobilis  was  to  be  paid  for  with  36  solidi. 

By  Clause  5  : 

Litus     si     per    jussum      vel  '  If  a   litiis  shall  slay  a  man, 

consilium  domini  sui  hominem  j  e.g.  a  nobilis,  by  the  order  or 
occiderit,  ut  puta  nobilem,  counsel  of  his  lord,  the  lord  shall 
dominus  compositionem  persolvat  I  pay  the  composition  or  bear  the 
vel  faidam  portet.  Si  autem  j  feud.  But  if  the  litus  shall  do  this 
absque  conscientia  domini  hoc  j  without  the  knowledge  of  the 
fecerit,  dimittatur  a  domino,  et  lord,  he  shall  be  dismissed  by  the 
vindicetur  in  illo  et  aliis  septem  I  lord  and  avengement  made  on 
consanguineis  ejus  a  propinquis  himself  and  seven  others  of  his 
occisi,  et  dominus  liti  se  in  hoc  blood  by  the  near  kindred  of  the 
conscium  non  esse  cum  undecim  |  slain,  and  the  lord  of  the  litus 
iuret.  shall    swear    with  eleven    [com- 

purgators] that  he  had  no  know- 
ledge of  the  deed. 


Title  IV.  on  Theft  is  interesting  as,  besides  mention-  Value  of 
ing  the  liber,  it  fixes  the  value  of  the  four-year-old  ox  at  2  soUdi. 
the  date  of  the  clause  at  2  solidi,  i.e.  the  old  ox-unit. 

VI.  He    who  by  night   steals   a   four-year-old   ox,   which  is 
worth  2  solidi,  shall  be  punished  by  his  head. 

Theft  of  bees  from  within  another's  fence  or  of 
things  to  the  value  of  two  solidi  by  night  from  a 
house,  or  of  things  of  any  kind,  day  or  night,  of  the 
value  of  three  solidi,  was  to  be  capitally  punished. 
Theft  of  things  of  less  value  than  three  solidi  was 
to  be  compounded  for  ninefold,  and  pro  freda  the 
nobilis  was  to  pay  12,  the  liber  6,  and  the  litus  4  (?  3) 
solidi. 

In  Clause  6  of  Title  11.  is  the  following  : — 

Si  mordum  totum  quis  fecerit,  i         If   any    one    commit   murder 
componatur     primo     in     simplo      with     aggravation     of     conceal- 
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juxtft  conditionem  suam;  cujus 
multiv  pars  tertia  a  proximis  ejus 
qui  facinus  perpetravit  com- 
ponenda  est,  duaj  vero  partes 
ab  illo ;  et  insuper  octies  ab  eo 
coiuponatur,  et  ille  ac  filii  ejus 
soli  sint  faidosi. 


ment  he  (the  murderer)  makes 
coniposilion  first  in  sitnplo  ac- 
cordiuf^  to  his  condition,  of  which 
payment  one-third  part  is  to  be 
paid  by  the  next  of  kin  of  him 
who  has  perpetrated  the  crime, 
and  two-thirds  by  himself ;  and 
besides  eight  times  (the  wergeld) 
is  to  be  paid  by  him,  and  he  and 
his  children  alone  shall  be  in 
feud. 


Murderer 
pays  two 
thi'rds 
and  his 
kindred 
one  third 
of  wer- 
geld, as  in 
Frisian 
law. 


Local 
customs 
as  to 
dower 
of  wife. 


This  clause  is  valuable  as  showing  that,  as  in  the 
customs  of  Frisia  and  most  other  Low  German  tribes, 
the  murderer  paid  two  thirds  and  his  kinsmen  one 
third  of  the  wergeld  in  ordinary  cases. 

The  murderer  and  his  children  alone  had  to  pay 
the  eight  parts  added  for  the  aggravation  of  the 
crime  by  concealment. 

That  the  Lex  Saxonum  is  in  some  things  at  least 
a  record  of  local  custom  is  shown  by  the  fact  that,  as 
in  Frisia,  varieties  were  recognised  in  the  several 
divisions  of  the  country. 

The  payment  for  taking  a  wife,  in  all  the  divisions, 
was  300  solidi  (Tit.  YL),  to  be  paid  to  her  parentes  if 
with  their  consent.  If  with  her  consent,  but  not  with 
theirs,  the  payment  was  doubled.  If  she  were  seized 
without  the  consent  of  either,  she  must  be  restored 
to  her  '  parentes'  with  300  solidi  to  them  and  240  to 
her.  Tit.  YIIL,  however,  shows  that  with  regard  to 
dower  the  customs  of  the  several  districts  varied. 
Among  the  Ostfali  and  the  Angrarii,  if  a  wife  bore 
children,  she,  the  mother,  retained  the  dower  re- 
ceived on  marriao'e  for  her  life  and  left  it  to  her 
children.  Should  she  survive  her  children  her  next 
heirs  received   it.     If  there  were  no   children,   the 
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rule  was  dos  ad  daiitem,  i.e.  it  went  to  the  husband, 
or,  if  he  were  not  aUve,  to  his  heirs.  Amongst  the 
WestfaH,  after  a  woman  had  borne  children  she  kept 
the  dower  till  her  death.  After  her  death,  dos  ad 
dantem,  it  went  to  the  husband  or  the  husband's 
next  heirs.  Further,  Tit.  IX.  states  that  as  regards 
what  had  been  acquired  by  man  and  wife  together, 
amongst  the  Westfali  the  wife  received  half,  but 
amongst  the  Ostfali  and  Angrarii  nothing  :  she  had  to 
be  content  with  her  dower. 

The  final  clause  of  the  laws,  which  describes  the 
currency  in  which  the  payments  were  made,  is  im- 
portant. According  to  the  best  manuscripts  it  was 
as  follows  :  ^ — 


Tit.  XVIII.     Be  Solicits. 

(1)  Solidus  est  duplex;  mius 
habet  duos  tremisses,  quod  est 
bos  anniculus  duodecinimensiuiri: 
vel  ovis  cum  agno. 

(2)  Alter  solidus  tres  tremisses 
id  est,  bos  16  mensium. 

(3)  Majori  solido  alise  com- 
positiones,  minori  homicidia 
componuntur. 


(1)  The  solidus  is  of  two  kinds ; 
one  has  two  tremisses,  which  is 
the  one-year-old  bullock,  or  a 
sheep  with  lamb. 

(2)  The  other  solidus,  three 
tremisses  :  that  is,  the  ox  of  sixteen 
months. 

(3)  Other  compositions  are 
compounded  for  with  the  greater 
solidus,  homicide  with  the  lesser 
one. 


Wergelds 
to  be  paid 
in  solidi 
of  two 
tremisses, 
i.e.  value 
of  the 
bullock. 


This  was  originally  the  final  clause.  But  the 
following  additions  were  afterwards  made.  In  the 
Corvey  Code  : — 


Quadrinis  bos  duo  solidi.  Duo 
boves  quibus  arari  potest  5 
solidi.  Vacca  cum  vitulo  solidi 
duo  et  semis.  Vitulus  anniculus 
sol.  1.  Ovis  cum  agno  et  anni- 
culus   agnus,  si  super  adjunctus, 

80l.  1. 


The  four-year-old  ox,  two 
solidi.  Two  oxen  by  which  one 
can  plough  five  solidi.  Cow,  with 
calf,  two-and-a-half  solidi.  Year- 
old  calf,  one  solidus.  Sheep  with 
lamb,  if  a  year-old  lamb  be 
added,  one  solidus. 


^  Pertz,  p.  83. 
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And  in  the  Codex  Liudeubrogius  :  ' — 

AVestfalaiorum      et     Angrari-   \  The  solidus   of    the   Westfali 

oruin  ct  Ostfalaioruni  solidus  est   j  and  Angrarii   and    Ostfali   is    30 

secalcs  scetlila  oO,  ordei  40,  avena'   '  sccffila   of   rye,    40  of  barley,  60 

60  ;    apud   utrosqnc :    duo     side   |  of  oats ;  with  both  :  two  sicloe  of 

melhs    solidus ;    quadrimus    bos  honey    a    solidus ;    four-year-old 


duo    solidi  :     duo     boves    quibus 


ox    two  solidi ;    two  oxen,   with 


arari  potest  quinque  sol.,  bos  bonus  ■  which  one  can  plouj^h,  five  solidi; 
tres  solidi ;  vacca  cum  vitulo  good  ox,  three  solidi ;  cow  with 
solidi  duo  et  semis.  1  calf,  two-and-a-half  solidi. 

According  to  tlie  original  final  clause,  if  it  had 
been  followed  in  the  text  of  the  Lex  Saxonum  the 
wergelds  ought  to  have  been  stated  in  gold  solidi  of 
two  tremisses,  representing  the  bullock,  or  a  sheep 
with  her  lamb.  And  the  lesser  penalties  for  wounds, 
&c.,  should  have  been  stated  in  solidi  of  three  tre- 
misses, representing  the  ox  of  16  months.  These 
values  in  oold  tremisses  would  then  have  been  con- 
sistent  with  that  of  the  full-grown  four-year-old  ox 
as  stated  in  Tit.  VI.  at  two  solidi — i.e.  the  normal 
value  of  the  ox  before  the  change  in  the  currency. 

But,  as  it  is,  the  text  is  not  consistent  throughout. 
Returning  to  the  statement  of  the  wergelds : 

Nobilis        ....     1440  solidi. 
Litus  .         .         .         .        120     „ 

we  are  struck  at  once  with  the  excessive  amount  of 
that  of  the  nobilis.  But  if  the  solidi  were  of  two 
tremisses,  as  they  should  have  been,  then,  translated 
into  solidi  of  three  tremisses,  the  amounts  would 
stand  thus  : — 

Nobilis         .         .     960  solidi,  or  1440  bullocks. 
Litus  .         .       80      „      or     120        „ 

These  amounts  appear  to  be  still  far  too  large  ; 
whether  regarded  in  cattle  or  in  gold. 

1  Pertz,  p.  84. 
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It  seems  probable  that,  in  spite  of  the  last  clause,  The 
the  wergelds  of  the  Lex  Saxonum,  in  the  text  as  we  of  wer- 
have  it,  are  described  in  Charlemagne's  silver  solidi  if^^ 
of  \2d. — the    solidi  which    at   the  moment  he  was  t?  be  in 

'^     ^  ^  ^  silver 

trying  at  a  ratio  of  1  :  4  to  substitute  for  gold.  soMi. 

Very  nearly  contemporary  with  the  Lex  Saxonum 
is  Charlemagne's  Cajntidai'e  de  partibus  Saxonie,  a.d. 
785.^  In  this  document  no  wergelds  are  mentioned, 
but  other  fines  are  described  which  may  be  compared 
with  them.  And  it  will  be  noticed  that  three  classes 
are  mentioned — nobilis,  ingenuus,  and  litus. 

In  s.  19,  for  refusal  to  baptize  an  infant  within  a 
year  of  birth  : — 

Nobilis       ....     120  solidi  to  the  fisc. 
Ingenuus    ....      60  „  „ 

Litits .....      30  „  „ 

So  again  in  s.  20  for  illicit  marriage,  and  in  s.  21 
for  engaging  in  pagan  rites  : — 

Nobilis         .         .         ,         .60  solidi. 
Ingenuus    ....     30      „ 
Litus 15      „ 

These  fines  were  evidently  payable  in  the  silver 
solidus,  for  in  s.  27  the  penalty  for  a  man  remaining 
at  home  contrary  to  the  bann  was  to  be  10  solidi  or 
one  ox.  Obviously  this  is  the  value  of  the  ox  in 
silver  solidi  before  they  were  made  legal  tender.  Its 
gold  value  was  only  2  solidi,  as  stated  in  Tit.  VI. 
of  the  Lex.  And,  as  we  have  seen,  the  value  of  the  ox 
in  the  silver  solidus  of  twelve  pence  was  maintained 
at  an  average  of  about  8  solidi  elsewhere. 

Twelve  years  later  in  date  another  Capitulare 
was  issued,  entitled  Cajntidare  Saxonicum  and  dated 

^  Pertz,  p.  34. 
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capituiare  A.D.  797.^  It  was  the  result  of  a  conference  and  con- 
797"^"  tract  between  Franks  and  Saxons  of  the  tlu'ee  tribes, 
WestfaH,  Angrarii,  and  Ostfali.  According  to  s.  3 
the  Saxons  agreed  that  whenever,  under  tlie  laws, 
Franks  had  to  pay  15  soHdi,  the  Saxon  nobiles 
should  pay  12  solidi,  ingenui  5  solidi,  and  liti  4 
solidi. 

Then  follows  a  clause  which  is  interesting  as 
showing  that  the  payment  of  wergelds  still  was  a 
general  practice.  It  enacted  that  when  a  homicide  had 
occurred  and  a  case  had  been  settled  in  a  district  by 
the  neighbours,  the  pacificators  should,  according  to 
custom,  receive  12  solidi  for  their  trouble  (pro  di- 
sirictione),  and  for  their  judgement  {pro  wargida) 
the}'  should  have  sanction  to  do  what  according  to 
their  custom  they  had  been  used  to  do.  But  if  the 
cause  had  been  settled  in  the  presence  of  a  royal 
3Iissics,  then  it  was  conceded  that  on  account  of  that 
wergeld  the  neighbours  should  still  have  their 
12  solidi ;  and  that  the  Missus  of  the  King,  for  the 
trouble  taken  in  the  matter,  should  receive  another 
12  solidi,  ad  partem  Regis.  In  clause  7,  homicide  of 
a  Missus  regalis,  or  theft  from  him,  was  to  be  paid  for 
threefold. 

Further,  in  Clause  9,  the  King,  with  the  consent 
of  Franks  and  Saxons,  was  to  have  power  at  his 
pleasure,  whether  propter  pacem,  or  jiropter  faidam^ 
or  for  greater  causes,  to  double  the  amount  of  the 
usual  hann  of  60  solidi,  making  it  120  solidi,  and  to 
insure  obedience  to  his  commands  by  any  amount 
up  to  100  or  even  1000  solidi. 


^  Pertz,  p.  84  ;  Sohm,  p.  89. 
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Lastly,  in  the  final  clause  is  the  following  : — 

Moreover,  it   is  to   be  noted  what  the  soHdi   of   the    Saxons   Wergeldg 

ought  to  be,  i.e. :  payable  in 

The  one-year-old  bullock  of  either  sex  in  autunan,  as  it  is  sent   ^^'y^  *c• 
,^      „      ,      ,.,  -r .,       .      .  .  1         .    ,  or  in  the 
into  the  stable,  for  1  sclidus.     Likewise  in  spring,  when  it  leaves   silver 

the  stable,  and  afterwards  as  it  grows    in    age,  so  its  price  in-    solidi  of 

creases.     De   annona    bortrinis   let   them  give  for  a  solidus  40    12  pence. 

scajnli,  and  of  rye  20. 

SejJtcntrionales  for  a  solidus,  of  oats  30  scapili,  of  rye  15. 

Bortrensi  1^  sicla  of  honey  for  a  solidus.  Septentrionales 
2  sicla  of  honey  for  a  solidus  ;  also  of  clean  barley  they  give  the 
same  as  of  rye  for  a  solidus. 

In  silver  let  them  make  twelve  pence  the  solidus.  {In  argento 
duodecini  denarios  solidiim  faciant.)  In  other  things  at  the 
price  of  estimation. 

So  that  in  this  Capitulare  of  a.d.  797,  issued  just 
before  Charlemagne  became  Emperor,  there  is  the 
clear  statement  that  the  one-year-old  bullock  is  still 
to  be  reckoned  as  one  solidus,  and  the  further  state- 
ment that  in  silver  12  pence  make  the  solidus.  And 
this  in  a  clause  headed  with  the  words :  '  Moreover 
it  is  to  be  noted  what  the  solidi  of  the  Saxons  ought 
to  be.' 

The  fact  therefore  seems  to  be  that  these 
Capitularies  relating  to  the  Saxons,  and  the  Lex 
Saxonum,  following  upon  the  Conquest  of  the 
Saxons,  date'from  the  middle  of  the  time  when  the 
change  in  the  currency  from  gold  to  silver  was 
taking  place,  and  the  silver  solidus  of  12  pence,  first 
of  Merovingian  standard  and  ultimately  of  the  nova 
moneta,  was  by,  law  made  equivalent  for  payments 
to  the  fjold"  solidus  of  the  Lex  Salica  of  three  o-old 
tremisses  or  of  40  pence. 

Now,  having  derived  this  information  from  the 
Capitularies,  let  us  turn  back  to  the  laws. 
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nestruc-  III  Tit.  I.  De  i^ulncribus^the  penalty  for  destroying 

«ye.v.c.  another's  eye  is  720  solidi,  exactly  half  the  number 

wkh  a '^  ^^  solidi  in  the  wer<»eld  of  the  nobilis,  and  for  both 

half  (^yps  1^440  solidi — i.e.  exactly  the  amount  of  the  whole 

wergeld.  *  ,  .  *' 

wergeld  of  the  nobilis.  These  proportions  are  found 
in  several  other  laws,  and  were  quite  natural  if  the 
payments  were  made  in  both  cases  in  the  same  solidi. 
But  these  wounds  ought,  according  to  the  final 
clause  in  the  law,  to  have  been  paid  for  in  the  solidus 
of  three  tremisses,  while  the  wergelds  should  have 
been  paid  in  solidi  of  two  tremisses. 

Clearly  they  are  not  stated  in  different  solidi,  for 

if  for  a  moment  we  take  them  to  be  so,  then  the  two 

eyes  of  the  nobilis  would  be  paid  for  at   a  higher 

value  than  his  life. 

The  solidi         Further,  if  we  look  at  these  payments  for  wounds 

^iver         carefully,  it  becomes  clear  that  they  cannot  be  gold 

sohcii.        values.     Three  hundred  and  sixty  gold  solidi  for  a 

thumb  and  260  for  the  little  finger  of  a  nobilis  are 

quite  impossible  fines.     The  little  finger  of  the  Saxon 

nobilis  cannot  have  been  valued  at  more  than  the 

ordinary   freeman's   wergeld   under   the    Salic   and 

Eipuarian  Laws. 

We  conclude  then  that,  in  spite  of  the  last  clause 
in  the  law,  these  values,  both  for  wounds  and  homi- 
cide, are  silver  values,  and  that  the  figures  in  the 
text  have  at  some  date  or  other  been  substituted  for 
the  original  ones  to  meet  the  change  in  the  currency. 

Let  us  try  to  realise  what  the  effect  upon  the 
wergelds  of  the  Lex  Saxonum  would  be  of  Charle- 
masfne's  substitution  of  the  silver  solidus  of  12d.  for 
the  gold  solidus. 

Up  to  this  time  the  wergelds  had  been  paid  in 
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bullocks  valued  in  gold  at  the  solidus  of  two  tre- 
misses,  and  the  equation  was  one  no  doubt  of  ancient 
custom.  Now  the  Capitularies  made  them  payable 
in  silver  at  \2d.  to  the  solidus. 

One  result  became  at  once  apparent.  In  the 
Saxon  district  the  value  of  the  ox  went  up,  as  we 
have  seen,  from  two  of  the  gold  solidi  to  ten  of  the 
new  silver  solidi — an  excessive  rise,  no  doubt,  and 
one  likely  to  startle  everybody.  As  regards  most 
debts  the  change  did  not  matter  very  much.  The 
debtor  got  the  advantage.  But  as  regards  wergelds  confu- 
hitherto  payable  in  cattle   and  in  o-old  it  mattered  ^^°^  "^  *^® 

■'■     •'^  ~  currency. 

very  much  indeed.  It  meant  that  a  wergeld  of  100 
head  of  cattle  could  be  paid  in  silver  at  one  third 
of  their  value.  And  Charlemagne's  advisers  soon 
found  this  out.  What  if  a  Frisian  or  a  Saxon  killed 
a  Frank  ?  Was  he  to  be  allowed  to  escape  with  a 
silver  payment  of  one  third  the  value  of  the  cattle  ? 
Certainly  not ;  and  so,  as  we  have  seen  in  the 
Capitularies  of  781  and  801  enforcing  the  receipt  of 
the  silver  solidus  of  12d.  for  all  debts,  an  exception 
was  made  of  wergelds  payable  by  Saxons  and  Frisians 
who  killed  a  Salic  Frank.  These  were  still  to  be 
paid  for,  as  heretofore,  in  the  solidus  of  40c?.  of  the 
Lex  Salica — i.e.  the  gold  solidus  of  three  tremisses. 

This,  so  far  as  the  wergelds  were  concerned,  set 
the  matter  right  when  a  Saxon  killed  a  Frank ;  but 
it  did  not  set  it  right  in  the  ordinary  case  of  a  Saxon 
slaying  a  Saxon. 

How  could  this  be  remedied  but  by  altering  the 
figures  of  the  wergeld  and  the  compositions  for 
wounds,  and  inserting  silver  values  instead  of  the 
gold  ones  ?     This  seems  to  have  been  clumsily  done, 
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The 

wergelds 
must  be 
divided 
bj  three 
to  obtain 
Vfthie  in 
gold 
solidi. 


Wergeld 
of  '  liber ' 
then  160 
soJidi. 


the  otlier  clauses  in  tlie  laws  being  apparently  left 
unaltered  or  only  partially  altered.  13ut  assuming 
that  the  wergelds  as  they  appear  in  the  present  text 
of  Tit.  II.  are  stated  in  silver  solidi  of  twelve  denarii, 
let  us  divide  them  by  three,  so  as  to  restore  them  to 
values  in  c^old  solidi  of  three  tremisses. 

The  wergeld  of  the  nobilis  of  1440  solidi 
divided  by  three  becomes  480  solidi  of  three  tremisses. 
And  if,  following  very  common  precedents,  we  take 
this  wergeld  of  the  nobilis,  whether  from  his  noble 
birth  or  natural  official  position,  to  be  a  triple  wergeld, 
then  the  missing  w^ergeld  of  the  liber  or  ingenuus 
would  be  160  solidi,  as  the  passage  in  the  Eipuarian 
laws  so  often  quoted  declared  it  to  be. 

The  wergelds  would  then  stand  thus  : — 

Nobilis        ....     480  solidi  of  three  tremisses. 
[Liber         ....     100  „  „  ] 


Litus 


40 


or  in  the  local  solidi  of  two  tremisses  : — 


Nobilis 
[Liber . 
Litus   . 


720  solidi  or  bullocks. 
240         „  „         J 

60 


These  then  are  the  figures  which,  if  we  are  right, 
were  the  original  figures  of  the  Title  De  homicidiis. 

IV.    LEX    ANGLIORUM   ET   WERINORUM,    HOC   EST 
THURINGORUM. 

We  may  probably  follow  Eichthofen  ^  in  his  con- 
clusions that  the  Thuringians  of  these  laws  were  the 
tribes  settled  with  the  Anglii  and  Werini  in  North 
Thuringia,  and  that  they  were  promulgated  under 
Charlemame  about  a.d.  802. 


Pertz,  p,  118. 
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In  the  first  title  the  wergelds  for  homicide  are  Wergeids 

*=*  of  the 

stated  : Anglii  and 

Adaling         ....         600  solidi.  Werini. 

Liber  ....        200  solidi. 

Servus  ....  30  solidi. 

These  are  evidently  unaltered  gold  values. 

The  rest  of  the  first  ^ve  titles  relate  to  wounds,  a  half 
and  we  need  only  mention  that  the  destruction  of  an  f^r^de- 
eye,  hand,  or  foot,  or  a  blow  causing  loss  of  hearing,  f/^^^g^*^ 
was    to  be  paid  for  with  half  the  wergeld  of  each  t^and,  or 
class,  following   in   this   respect  the  custom  of  the 
Frisian  and  Saxon  tribes. 

These  five  titles  in  the  Corvey  Manuscript  of  the 
tenth  century  constitute  a  whole  under  the  title  '  Lex 
Thuringorum.'  The  remaining  titles  are,  in  this 
manuscript,  added  to  the  Lex  Saxonum,  to  which, 
however,  they  do  not  appear  to  belong. 

The  triple  wergeld  of  the  Adaling  of  these  laws  Triple 
may  have  been  the  result  either  of  noble  birth  or  oilhe 
official  position,  or  both  combined.     The  wergeld  of  ^^^^^^s- 
the  liber  of  200   gold  solidi,  presumably   of  three 
tremisses,   seems   to   connect   the    customs    of    the 
Thuringian  tribes  of  these  laws  with  those  of  the 
Salic  and  Kipuarian  Franks  rather  than  with  those  of 
the  Saxons  and  Frisians.    It  is  worth  notice,  too,  that, 
while  in  the  Lex  Saxonum  and  the  Lex  Frisionum 
the  figures  seem  to  follow  a  duodecimal  system,  in 
these  laws  the  more  usual  decimal  reckoning  is  re- 
tained as  in  the  Lex  Salica. 

The  fact  that  among  the  additional  titles  there  is 
one  '  De  alodibus '  connects  still  further  these  laws, 
notwithstanding  their  later  date,  with  the  Sahc  and 
Eipuarian  laws  which  contain  similar  titles.     And  it 
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is  worth  while,  for  purposes  of  comparison,  to  give  it 
at  length.     (^Tit.  v.) 


Tho  Utle 
•De 

Alodis.' 


(I)  Hereditatem  defiincti  filius 
non  filia  suscipiat.  Si  filiuui  non 
habuit,  qui  defunctus  est,  ad 
filiam  pecimia  et  mancipia,  terra 
vero  ad  proxiiiiumpaternae  genera- 
tionis  consanguineuiu  pertineat. 


(II)  Si  autein  nee  filiam  non 
habuit,  soior  ejus  pecuniam  et 
mancipia,  terram  proximus 
paternae  generationis  accipiat. 

(III)  Si  autem  nee  filium  nee 
filiam  neque  sororem  habuit,  sed 
matrem  tantum  supers titem  re- 
liquit,  quod  filia  vel  soror  de- 
buerunt,  mater  suscipiat,  id  est, 
pecuniam  et  mancipia. 

(IV)  Quodsi  nee  filium  nee 
filiam  nee  sororem  aut  matrem 
dimisit  superstites,  proximus  qui 
fuerit  paternae  generationis,  heres 
ex  toto  succedat,  tam  in  pecunia 
atque  in  mancipiis  quam  in  terra. 

(V)  Ad  quemcumque  hereditas 
terrse  pervenerit,  ad  ilium  vestis 
bellica,  id  est  lorica,  et  ultio 
proximi  et  solutio  leudis  debet 
pertinere. 

(VI)  Mater  moriens  filio 
terram,  mancipia,  pecuniam  di- 
mittat,  filiae  vero  spolia  coUi,  id 
est  murenulas,  nuscas,  monilia, 
inaures,  vestes,  armillas,  vel 
quicquid  ornamenti  proprii  vide- 
batur  habuisse. 

(VII)  Si  nee  filium  nee  filiam 
habuerit,  sororem  vero  habuerit, 
sorori     pecuniam     et    mancipia, 


(I)  Let  the  son  of  the  deceased 
and  not  the  daughter  receive  the 
inheritance.  If  he  who  has  died 
had  no  son,  to  the  daughter  shall 
go  the  cattle  and  slaves,  but  the 
land  shall  pertain  to  the  next 
blood  relation  of  the  paternal 
generation. 

(II)  But  if  he  had  no  daughter 
either,  his  sister  shall  take  the 
cattle  and  slaves;  the  next  of  the 
paternal  generation  shall  take  the 
land. 

(III)  But  if  he  had  neither 
son  nor  daughter  nor  sister,  but 
he  left  a  mother  only  surviving, 
what  daughter  or  sister  should 
have  had,  let  the  mother  take,  i.e. 
the  cattle  and  slaves. 

(IV)  But  if  he  leaves  neither 
son  nor  daughter  nor  sister  nor 
mother  surviving,  he  who  shall 
be  next  of  the  paternal  generation 
shall  succeed  as  heir  of  the  whole 
as  well  in  cattle  and  slaves  as  in 
land. 

(V)  And  to  whomsoever  the 
inheritance  in  the  land  shall  come, 
to  him  ought  to  pertain  the  coat 
of  mail,  i.e.  the  birnie,  and  the 
avenging  of  the  next  of  kin  and 
the  payment  of  wergeld. 

(VI)  A  mother  dying  shall 
leave  her  land,  slaves,  and  goods, 
to  her  son,  but  to  her  daughter 
her  neck-treasures,  i.e.  necklaces, 
buckles,  collars,  earrings,  robes, 
bracelets,  or  whatever  personal 
ornaments  she  appeared  to  have. 

(VII)  If  she  had  neither  son 
nor  daughter,  but  had  a  sister,  to 
the    sister   shall    she    leave    the 
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proximo     vero     paterni     generis  l  cattle  and  slaves,  but  the  land  to 

terram  relinqiiat.  the  next  of  the  paternal  kin. 

(VIII)  Usque     ad     qnintam  (VIII)  As    far    as    the    fifth 

generationem    paterna   generatio   ,  generation  the  paternal  kin  suc- 

succedat.     Post    quintani   autem  ceed.      But     after     the    fifth,    a 

filia  ex  toto,  sive  de  patris  sive  de   '  daughter,  whether  on  the  father's 

matris  parte,  in  hereditatem  sue-   j  or  on  the  mother's  side,  may  suc- 

cedat ;  et  tunc  demum  hereditas   i  ceed   to   the   whole  inheritance  ; 

ad  fusum  a  lancea  transeat.  and  then  finally  let  the   inheri- 

i  tance  pass  over  from  the  spear  to 

I  the  spindle. 

As  in  the  other  laws  so  under   these  rules  the  The  aiod 
alod    clearly    embraced    both    the    land    and    the  both  land 
'  pecunia'  and  '  mancipia  '  upon  it.     Its  object,  like  ^"^^^**^®- 
that  of  the  similar  clauses  in  the  other  laws  and  also 
like  that  of  the  Edict  of  Chilperic,  seems  to  have  been 
to  protect  the  land  in  ordinary  cases  from  passing 
over  '  from  the  spear   to  the  spindle,'  while  at  the 
same  time  sanctioning  inheritance  by  females  even 
in  the  land  of  the  alod  when  otherwise  there  would 
be   danger  of  its   passing    away   from   the   kindred 
altogether. 

In  certain  cases  the  land  of  the  alod  was  made  to 
go  to  male  heirs  while  the  '  pecunia  '  and  '  mancipia  ' 
upon  it  went  to  females. 

Whether  the  word  '  pecunia '  in  such  cases  should 
be  translated  by '  cattle  '  ^  or  the  wider  word '  chattels,' 
it  must  have  included  the  cattle,  and  at  first  sight  it  is 
not  easy  to  see  how  the  rule  would  work  which 
gave  the  cattle  of  the  alod  to  a  female  and  the  land 
to  a  distant  male  heir.  The  cattle  must  in  the 
nature  of  things  have  remained  or  be  put  upon  land, 
and  the  awkward  question  arises  upon  whose  land 


^  See  Du  Cange  suh  voce  •  Pecunia,'  and  the  cases  there  mentioned 
in  which  the  word=2^ecwtZe5,  grex^  &c. 


Q  2 
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they  remained  or  were  put.     And  so  we  are  brought 

once  more  to  the  practical  question  of  the  position  of 

women  in    rehition   to  the    land.     That   in    certain 

cases  in  default  of  male  heirs  they  could  inherit  land 

is  one  thing ;  but    this    question  of  the  cattle    and 

slaves  involves  quite  another. 

Male  next  When  a  sister  received  her  portion  or  gwaddol 

takes  the    uuder   Cymric    custom,  and  when  she   received  so 

chiefudn-    '^^^^^J   cows    foF  her    maintenance    from    the    chief 

ship,  but     of  kindred,  she  must   have  had   rights    of  grazing 

females  i        •  i  p        -i       i         t 

mav  have  for  her  Cattle  m  the  family  herd  of  her  gwely. 
upon  the  Till  shc  married,  her  cattle  would  graze  with 
land.  ^Yie  cattle  of  her  paternal  gwely  ;  and  when  she 
married,  with  the  cattle  of  her  husband's  gwely. 
And  so  under  the  rules  of  this  clause  '  De  alodibus  ' 
it  does  not  follow  that  the  distant  male  heir 
succeeding  to  the  land  of  the  alod  was  to  evict 
her  and  her  cattle  from  it.  With  the  land  he  had 
to  take  also  the  responsibilities  involved  in  the 
family  holding.  Clause  V.  states  that  to  whom- 
soever the  inheritance  of  the  land  shall  come, 
to  him  ought  to  pertain  the  coat  of  mail,  i.e.  the- 
birnie,  and  with  it  the  duty  of  the  chief  of  the 
kindred  to  avenge  his  kin  and  to  see  to  the  payment 
of  wergeld  if  any  one  of  the  kin  should  be  slain. 
Eead  from  this  point  of  view  this  clause '  De  alodibus  "^ 
becomes  good  evidence  that,  whatever  changes  may 
have  been  made  as  to  female  inheritance,  the  land  of 
the  alod  had  not  yet  lost  all  its  tribal  traits.  It 
had  not  yet  become  the  '  res  propria '  of  an  individual 
possessor  under  Eoman  law. 
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V.    THE   SO-CALLED    LEX   CHAMAVORUM. 

This  document,  according  to  most  recent  authori- 
ties, relates  to  a  district  between  the  Frisians  and 
Saxons  to  the  North  and  East,  with  the  river  Meuse 
to  the  South. ^ 

Its  real  title  seems  to  be  Notitia  vel  commemoratio  The 
de  ilia  euva  quce  se  ad  Amorem  habet,  and  it  seems  to  under 
be  not  so  much  a  code    as    a  memorandum  of  the  J^^^"^^^^^ 
wergelds  and  fines  of  a  Frankish  people  settled  in  the 
district  alluded  to.     Probably  in  date  it  may  belong 
to  the  time  of  Charlemagne,  but  before  his  changes 
in  the  currency. 

It  is  of  some  interest  to  this  inquiry  because  of 
its  peculiar  position,  as  relating  to  a  tribe  or  people 
under  Frankish  rule,  and  yet  with  customs  of  its  own 
which  have  survived  Frankish  conquest. 

The  Notitia  starts  with  the  declaration  that  in 
ecclesiastical  matters,  as  regards  the  hannus  dominicus, 
the  same  laws  prevail  '  as  other  Franks  have.' 

And  then  it  at 
follows  : — 


once  describes  the  wergeld. 


The  wergelds  of  this  law  are  as  under.    Whoever  kills — 

Homo  Francus         .         .  600  solidi  et  pro  fredo  200  sol. 

Ingenuus  .         .         .  200      „  „  66§  „ 

Lidus        .         .         .         .  100      „  „  33^  „ 

Servus      ....      50      „  „  16f  „ 


as   We>geld 
of  the 
Homo 
Francus 
three 

times  that 
of  the 
ingenuus. 


Then  follows  a  clause  (VII.)  which  states  that  if 
any  '  Comes  '  be  slain  in  his  own  '  comitatus  '  the  wer- 
geld  is  to  be  three  times  that  according  to  his  birth. 


^  See  Etudes  sur  la  Lex  dicta 
Francorum  Chamavorum  et  sur 
*Les  Franca  du  Pays  d'Amor,' 


par    Henri    Froidevaux. 
1891,  chap.  ii. 


Paris, 
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The  Homo  Francus  thus  has  a  triple  wergeld,  like 
the  Comes.  }3ut  the  Comes  may  possibly  be  not 
ingenuus.  He  may  be  a  lidus  with  official  position, 
and  so  presumably,  according  to  Clause  VII.,  with  a 
threefold  wergeld  of  only  300  solidi. 

In  the  next  clause  the  Eoyal  '  Missus  '  is  put  in 
the  same  position  while  on  the  King's  busmess.  His 
wergeld  is  also  to  be  trebled. 

What,  then,  is  the  Homo  Francus  with  a  wergeld 
three  times  that  of  the  ordinary  ingenuus  of  the  district 
of  Amor  ? 

The  wergeld  of  the  latter  is  the  full  normal 
werizeld  of  200  solidi.  The  Homo  Francus  in  this 
district  was  therefore  very  much  above  the  ordi- 
nary freemen  of  other  laws.  He  was  evidently  a 
Frankish  landowner  on  a  large  scale,  towering  in 
social  position  above  the  ordinary  freemen  of  the 
district. 

The  casa  and  ciirtis  of  the  Homo  Francus  alone 
were  protected  by  special  clauses  (XIX.  and  XX.), 
and  of  him  alone  are  any  hints  given  as  to  kindred  or 
inheritance.  Clause  XLII.,  in  the  following  few  words, 
enlightens  us  as  to  his  social  position  : — 

If  any  Francus  homo  shall  have  sons,  his  inheritance  in 
woods  and  in  land  shall  pass  to  them,  and  what  there  is  in  slaves 
and  cattle. 

Concerning  the  maternal  inheritance,  let  it  go  in  like  manner 
to  the  daughter. 

We  must  probably  consider  the  privileged  posi- 
tion of  the  Homo  Francus  as  presumably  the  result 
of  Frankish  conquest.  The  great  landowner  may 
have  been  the  holder  of  a  benefice,  or  a  tenant  in 
capite  placed  upon  the  royal  domain  with  ministerial 
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and  judicial   duties,  and   the    triple    wergeld    may 
fairly  be  assigned  to  his  official  position. 

But  to  return  to  the  wergelds. 

The  payment  pro  fredo  seems  to  have  been  equal 
to  an  additional  one  third  of  the  wergeld. 

From  clauses  XX.  and  XXXII.  it  appears  that  the  Payment 
value  of  an   eye  or  hand  or  foot  was  one  quarter  eye  etc. 
of  the  wergeld,  instead  of  half  as  in  the  Salic  and  ^^^l^^"^' 
Eipuarian  Laws.  wergeld. 

Theft  was  to  be  paid  for  ninefold  with  four  solidi 
pro  fredo. 

The  further  clauses  regarding  theft  in  this  border 
district  of  forests  and  cattle  and  mixed  population 
are  not  quite  easily  understood,  nor  need  we  dwell 
upon  them. 

In  c.  XXX.  the  penalty  for  letting  a  thief  go  with- 
out bringing  him  before  the  Comes  or  centenarius  was 
60  solidi,  as  in  the  Eipuarian  Laws. 


VI.    CONCLUDING  REMARKS. 

Before  passing  from  the  laws,  the  compilation 
of  which  seems  to  date  from  the  conquests  of 
Charlemagne,  it  may  be  well  to  note  that,  regarded 
from  the  point  of  view  of  the  wergelds,  the  tribes 
whose  customs  have  been  examined  in  the  last  two 
sections  seem  to  have  belonged  to  the  Frankish 
group  with  wergelds  of  200  gold  solidi,  while  on 
the  other  hand  the  Frisians  and  Saxons  seem  to 
have  belonged  to  the  other  group  with  wergelds  of 
160  gold  solidi. 

This  grouping  of  the  tribes  may  not  be  exactly 
what  might  have  been  expected. 
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The  two  Geographically  the  Fraukish  group  is  sufficiently 

tribes  with  compact.  The  other  is  widely  extended  and 
9Aooand  Scattered.  Frisians  and  Saxons  remain  in  their 
iGO  soiidi.  ancient  homes.  The  Alamannic,  Bavarian,  and 
Burgundian  tribes  have  wandered  far  away  from 
theirs.  But  in  their  northern  home  they  may  have 
been  once  sufficiently  contiguous  to  have  shared 
many  common  customs  and  among  them  a  common 
wergeld  of  160  soiidi.^  Settled  in  their  new  quarters, 
the  Ehine  and  its  tributaries  seem  to  have  been  the 
great  highways  of  commercial  intercourse  and  the 
connecting  links  between  them.  Immigrants  from 
them  all  met  as  strangers  (advence)  in  the  Eipuarian 
district,  and,  as  we  have  seen,  we  owe  our  knowledge 
of  some  of  their  wergelds  very  much  to  the  recog- 
nition of  them  in  the  Ripuarian  law. 


^  It  has  already  been  stated  i  45)  the  wergeld  of  the  '  Sche- 
that  the  wergeld  of  the  Island  of  I  phenbare  lute '  is  stated  to  be 
Gotland  was  three  gold  marks  or  18  pounds  (silver)  and  the  ratio 
160     Merovingian     soiidi.       But  i  of  gold  to   silver  1 :  10.     18  lbs. 


owing  to  the  late  date  of  the 
Gotland  laws  it  cannot  be  re- 
garded as  certain  that  the  amount 
was  the  same  at  the  date  of  the 
ilil3uarian  laws. 

It  is  also  interesting  to  note 


that   in   the    Sachsensjnegel   (iii.  i   markable. 


of  7,680  wheat  grains  =  138,240 
w.g.,  i.e.  160  Merovingian  gold 
soiidi  of  86'4  wheat  grains.  The 
tenacity  of  tribal  custom  in  ad- 
hering to  this  particular  wergeld 
and  the  ratio  of  1 :  10  is  very  re- 


CHAPTEE   Vni. 

THE    TRIBAL   CUSTOMS   OF   THE   OLDEST  SCANDI- 
NAVIAN LAWS. 


I.    THE    MONETARY    SYSTEM    OP   SCANDINAVIA. 

The  facts  needful  for  the  understanding  of  the 
monetary  system  of  the  Scandinavian  tribes  need 
not  detain  the  reader  very  long. 

The  weight  system  applied  to  gold  and  silver  was 
that  evidently  derived  from  the  Eastern  Empire. 

It  consisted  of  the  mark,  the  ore,  and  the  ortug.  Marks, 
The  mark  was  divided  into  eight  ores  or  ounces,  and  ortugs" 
the  ore  or  ounce  into  three  ortugs,  which  were  in  fact 
staters  or  double  solidi.     The  ounce  being  the  Eoman  The  ortug 
ounce  of  676  wheat-grains,  the  ortug  contained  192  stater^or 
wheat-grains,  and  was  the  exact  counterpart  in  wheat-  ^^■'^'^^*- 
grains  of  the  Greek  stater,  i.e.  Professor  Eidge way's 
ox-unit.      Eeckoned   in   wheat-grains,   two   Scandi- 
navian marks  of  8  ounces  were,   as  we  have  seen, 
exactly  equal  to  what  the  early  metrologists  called 
the  (light)  Mina  Attica,  which  consisted  of  16  Eoman 
ounces  or   9216   Eoman  wheat-grains.      Four   gold 
marks  thus  made  a   heavy  gold  mina,  traditionally 
representing  a  normal  wergeld  of  100  head  of  cattle. 

But  this  heavy  gold  Mina  of  four  marks  had 
been  seemingly  twisted  from  its  original  Greek 
character  to  bring   it  into  consistency  with  Eoman 
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methods  of  reckoning.  It  was  divided  no  longer  into 
100  staters,  but  now  into  96  ortugs,  so  as  to  make 
the  ortug  double  of  tlie  solidus  and  one  third  of  the 
Eoman  ounce,  thus  throwing  it  out  of  gear,  so  to  speak, 
with  the  normal  tribal  wergelds  of  100  head  of  cattle. 
It  was  thus  made  to  contain  only  96  ox-units,  although 
in  actual  weight  its  32  Eoman  ounces  really  did  con- 
tain, so  long  as  the  standard  of  the  Eoman  ounce 
was  adhered  to,  100  Attic  staters  or  ox-units. 

That  the  light  mina  of  two  marks  or  9216  wheat- 
grains  had  found  its  way  by  the  Eastern  trade  routes 
into  Scandinavia  appears  from  its  survival  in  the 
monetary  system  of  countries  on  both  sides  of  the 
Baltic  to  quite  modern  times. 
The  In  Northern  Europe  the  pound  of  twelve  ounces 

of  two  was  not,  as  elsewhere,  the  usual  larger  unit.  The 
^^^  ^'  pound  of  two  marks  or  sixteen  ounces  had  taken  its 
place.  And  except  in  Norway  and  Denmark,  which 
sooner  or  later  adopted  the  monetary  and  weight 
system  of  Charlemagne,  the  ounce  remained  the 
Eoman  ounce  of  676  wheat-grains.  At  the  same  time, 
as  in  the  case  of  the  Merovingian  system,  in  spite  of  the 
Imperial  influence  of  the  gold  solidus,  there  were 
evident  marks  of  a  tendency  towards  the  ancient 
•  Eastern  standard  of  the  stater  rather  than  the  heavier 

standard  of  the  double  solidus.  The  ortug  of  192 
wheat-grains  seems  to  have  often  sunk  in  actual 
weight  below  even  the  Attic  weight  to  that  of  the 
ancient  Eastern  stater  of  8*18  grammes. 

Thus  when  the  Eussian  weight  system  was 
recorded  in  the  time  of  Peter  the  Great  the  unit  both 
for  precious  metals  and  goods  was  found  to  be  the 
Zolotnic  or  gold  piece.     Thus — 
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Dolja         =  '0444  grammes   =   wheat-grain. 

Zolotnic    =       4-265  „  =   96  w.  g. 

Funt         =   409-511  „  =   96  zolotnic,  or  9216  w.  g. 

Here,  then,  in  wheat  grains  the  Funt  is  the  hght 
Mina  Attica  over  again,  Eomanised  in  its  divisions. 
The  Zolotnic  is  the  solidus  or  half-stater.  But  in 
actual  weight  the  pound  is  exactly  half  of  the  ancient 
Eastern  gold  mina  of  818  grammes. 

The  Pfund  of  Silesia  (Breslau),  according  toMartini, 
was  405  grammes,  and  that  of  Poland  (Cracow)  the 
same.  Only  Sweden  and  Eiga  seem  to  have  adopted 
or  preserved  higher  standards,  the  double  mark  of 
Sweden  being  425  and  that  of  Eiga  419  grammes ; 
but  even  these  fell  far  short  of  the  standard  weight 
of  16  Eoman  ounces,  viz.  436  grammes.  But 
throughout,  low  as  the  standard  of  the  Baltic  Funis 
or  double  marks  may  have  been,  they  were  divided 
according  to  the  Eoman  commercial  weight  system 
into  ores  or  ounces  and  loths  or  half-ounces,  and 
gwentschen  or  drachmas  of  one  eighth  of  an  ounce, 
just  as  if  they  were  of  full  Imperial  weight.  The 
marks  and  the  ores  remained,  but  the  old  division 
of  ores  into  ortugs  or  staters  had  long  ago  dis- 
appeared. 

The  division  into  marks,  ores,  and  ortugs  was^ 
however,  in  full  force  at  the  time  of  the  Norse  laws,, 
both  for  gold  and  silver.  And  the  evidence  of  actual 
weights  seems  to  show,  not  only  that  for  the  pur- 
poses of  the  Eastern  trade  routes,  reckoning  in 
marks,  ores,  and  ortugs  was  in  common  use,  but  also 
that  the  standard,  like  that  of  the  Merovingian  coin- 
age, was  the  ancient  Eastern  standard. 

Thus  the  following  weights,  believed  to  belong  ta 
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the  Viking  period,  from  the  island  of  Gotland,  are 
now  in  the  Royal  Museum  at  Stockholm  (Nos.  4752 
and  5984). 


The  ortug 
in  weight 
=  Eastern 
stater  or 
two  Mero- 
vingian 
■solidi. 


o     o  o     o 
o  o 

O        O  0        0 

o      o  o      o 

o  o        819      grammes 

o     o  o     o 


=  100  staters  or  ortugs  of  8*19 


o  o 

O-  J-O 

1 

57-25 

o  o 

O       0 
O        0 

32-65 

0      o 

O        0 

32-4 

o 
0      o 

24-35 

=  V 

=  4 

=  4 

=  3 


8-1 

8-16 

8-1 
8-12 


The  unit  of  these  weights  is  exactly  the  Eastern 
stater  of  8-18  or  two  Merovingian  soUdi.^ 


^  The  depreciation  in  weight 
cannot  have  been  the  result  of 
ignorance  of  the  Roman  standard. 
We  learn  from  the  excellent  table 
given  by  Montelius  in  his  Be- 
mains  from  the  Iron  Age  of 
JScandinavia  that  the  gold  soUdi 
of  the  Eastern  Empire  fomid 
their  way  into  the  Islands  of  Got- 
land, Gland,  and  Bornholm  in 
considerable  nmnbers,  between 
A.D.  395  and  518.  He  shows  that, 
while  no  silver  coins  of  the  Ee- 
public  or  before  Nero  have  been 
fomid  in  Scandinavia,  coins  be- 
longing to  the  silver  currency 
of  Rome  after  Nero  found  their 
way  northwards  in  considerable 
numbers.  Of  Roman  coins  a.d. 
98-192  only  four  gold  coins  are 


known  to  have  been  found  and 
2304  silver  coins.  Then  the  gold 
currency  begins,  and  of  dates 
between  a.d.  235-395,  sixty-four 
gold  coins  have  been  found  and  only 
one  solitary  silver  coin.  Lastly 
came  the  gold  currency  of  the 
solidus  of  Constantine  and  his 
successors  a.d.  395-518,  and  ot 
this  period  286  gold  coins  and  one 
silver  coin  are  recorded  as  having 
been  found  in  Scandinavia.  It  is 
clear,  then,  that  the  Roman  stan- 
dard as  well  as  the  Roman  system 
of  division  of  the  lb.  was  known 
in  the  North.  For  a  long  period 
no  doubt  the  chief  trade  of  the 
Baltic  was  with  the  Byzantine 
Empire  and  the  East. 
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Whether  this  standard  had  been  arrived  at 
independently  of  the  Merovingian  standard,  or 
adopted  from  it,  we  must  not  stop  to  inquire.  It  is 
enough  that  the  ortug  at  the  date  of  the  laws  through 
Eoman  influence  had  come  to  be  reckoned  as  one 
third  of  the  ounce. 

Whatever  may  have  been  the  early  Byzantine 
influences  and  that  of  Eastern  trade  routes,  long  be- 
fore the  date  of  the  Norse  laws,  Scandinavia  had 
come  under  Frankish  influences  also. 

Already  during  Merovingian  times,  chiefly  through 
the  Frisian  mint  at  Duurstede,  Merovingian  currency 
had  become  well  known  on  the  Baltic,  and  we  have 
seen  that  the  first  Scandinavian  coins  were  copies 
from  those  of  the  Duurstede  type.     Hence  it  came  to  The  mark 

of  8 

pass  that  in  the  most  ancient  of  the  Norse  laws  the  Koman 
old  Scandinavian  reckoning  in  gold  and  silver  marks,  and^cLr- 
ores,  and  ortugs   had  become    connected   with  the  iemagne'& 

,  ^  .  .  mark  of 

Frankish  currency.  During  the  period  of  Mero-  the  wcn;a 
vingian  influence  the  Merovingian  ounce  and  the 
Norse  ore  were  both,  reckoned  in  wheat-grains,  the 
ounce  of  the  Eoman  pound,  whatever  may  have  been 
their  actual  weight.  The  mark  of  eight  ounces 
contained  4608  wheat-grains  of  gold  or  silver.  But 
at  last,  as  the  result  of  Charlemagne's  conquests 
in  the  North,  his  nova  moneta  with  its  higher  standard 
was  brought  into  contact  with  Scandinavia.  His 
mark  of  eight  of  his  ounces  or  5120  wheat-grains 
ultimately  superseded  in  Norway  and  Denmark 
the  old  mark  of  eight  Koman  ounces.  Hence, 
as  all  the  Scandinavian  laws  as  we  have  them,  are 
of  later  date  than  Charlemagne's  conquests,  the 
question  must  arise,  which  of  the  two  marks  is  the 
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one  ill  which  the  werirelds  and  other  payments  are 
described. 

In  the  oldest  Norse  laws  the  wergelds  are  stated 
mostly  in  silver  marks,  ores,  and  ortuas.  The  ratio 
between  gold  and  silver  was  1  :  8,  so  that  an  ore  of 
gold  eqnalled  a  mark  of  silver,  and  thus  the  transla- 
tion of  silver  values  into  gold  is  easy.  The  laws 
themselves,  as  we  shall  find,  make  this  perfectly 
clear.  A  wergeld  stated  as  of  so  many  gold  marks 
is  divided  in  the  details  of  payment  into  silver  marks, 
ores,  and  ortugs  at  the  ratio  of  1  :  8. 


II.    THE    WERGELDS    OF   THE    GULATHING    AND 
FROSTATHING   LAWS. 

The  In  approaching  the  consideration  of  the  Scandi- 

law.^   ^°°  navian  custom  as  to  wergelds  and  the  structure  of 

tribal  society  as  disclosed  in  the  ancient  laws,  I  do  it 

with  great  diffidence,  especially  as,  for  the  translation 

of  Old  Norse,  I  am  dependent  on  others 

On  the  whole  it  seemed  best  to  concentrate  atten- 
tion upon  the  Gulathingslog  as  the  oldest  of  the  Norse 
laws.  The  Danish  and  Swedish  laws  and  the  Gr4g4s 
of  Iceland  no  doubt  under  competent  hands  would 
yield  valuable  additional  evidence,  but  the  oldest  of 
the  Norse  laws  may  probably  be  fairly  taken  as  the 
most  representative  of  early  Northern  custom,  and  at 
the  same  time  most  nearly  connected  with  the  object 
of  this  inquiry. 

Geographically  the  Gulathing  law  was  in  force  in 
the  southern  portion  of  Norway.  It  seems  to  have 
embraced,  in  about  the  year  930,  three,  and  after- 
wards six,  fylkis  or  districts  each  with  its  own  thing 
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and  local  customs.^  In  this  respect  it  resembled  the 
Frisian  and  Saxon  laws,  both  of  which  recognised,  as 
we  have  seen,  the  separate  customs  of  tribal  divisions 
contained  in  the  larger  district  over  which  the  laws 
had  force. 

The  Gulathing  law  must  therefore  be  regarded  as 
in  some  sense  a  compilation  or  collection  of  customs 
rather  than  one  uniform  law.  For  instance,  there  are 
three  or  four  separate  descriptions  of  the  wergeld 
and  the  modes  of  its  payment  and  receipt.  One  of 
these  is  avowedly  of  later  date.  The  older  ones  may 
probably  describe  local  variations  of  general  custom, 
belonging  to  one  or  another  of  the  divisions,  and  even 
these  bear  marks  of  later  modification  and  additions. 

As  usual,  the  introduction  of  Christianity  was  the 
occasion  and  perhaps  the  cause  of  the  compilation, 
and  therefore  from  the  time  of  the  formation  of 
Dioceses  by  King  Olaf  (a.d.  1066-93)  ecclesiastical 
influence  must  be  expected.  But  on  the  whole  this 
Gulathing  law  presents  in  some  points  a  far  more 
interesting  and  instructive  picture  of  social  conditions 
xesulting  from  tribal  custom  than  the  laws  of  other 
tribes  already  examined  of  much  earlier  date. 

The  next  important  of  the  ancient  laws  of  Norway  The 
is  the  Frostathingslog  belonging  to  the  more  northerly  thingTaw. 
district  of  Drontheim.  Without  pretending  to  have 
made  it  the  subject  of  special  study,  I  have  here  and 
there  found  it  useful  in  elucidation  of  the  Gulathing 
law,  and  as  showing  that  tribal  custom,  though  with 
local  variations,  was  in  force  over  a  wider  district  than 
that  under  the  Gulathing  law. 

^  Die  Entstehungszeit  der  dlteren  Gulatliingslog  von  Pr.  Konrad 
Maurer,  p.  5. 
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Grades  of 
personal 
•  rett." 


Tlie  question  of  the  structure  of  tribal  society  and 
the  division  of  classes  in  Norway  may  be  most 
conveniently  approached  from  the  point  of  view 
of  the  rett  or  '  personal  right,'  somewhat  analogous 
to  the  Irish  '  honour-price  '  and  the  Welsh  '  saraad.' 

Both  in  the  Gulathing  law  and  in  the  Frosta- 
thing  law  this  personal  '  rett '  lies  at  the  root  of  the 
graduated  payments  for  insults,  wounding,  and 
homicide.  And  the  statements  of  it  are  practically 
identical  in  the  two  laws.     They  are  as  follows : — 


Gulathing  (200) 


Leysing . 

Ley  sing's  son 
Bonde    . 


6  ores 


8 
12 


Hauldman  ^  .         .         .24 
Lendman  and  Stallare  .     48 


Frostathing  {X.  35) 
Leysing  before  freedom's 

ale    .         .         .         .4  ores 
Leysing    after    freedom's 

ale    .        .        .        .6  ores 
Leysing' s  son  8  ores  or  1  mark 
Eeks-thane  ^  .         .12  ores 

A'rborinnman'lGoresor  2  marks 
Hauldman  .      24  ores  or  3      „ 


The  chief  difference  is  that  the  Frostathing  law 
divides  the  leysings  into  two  classes,  a  significant 
point  on  which  important  considerations  turn. 

The  things  for  which  full  rett  was  paid  may  be 
described  as  insults.  If  a  man  were  knocked  down, 
even  if  he  fell  on  his  knees,  or  if  his  moustache  were 
'  seized  with  hostile  hand  '  (195),  or  if  a  man  were 
called  '  a  mare  or  bitch,'  these  were  insults  for  which 
full  rett  was  to  be  paid  (196). 

The  payments  for  inflicting  serious  wounds  (sar) 
were  regulated  in  the  same  gradations  according  to 


^  The  Reksthane  is  an  official, 
and  quite  a  different  person  from 
the  Bonde. 

^  Elsewhere  called  the  Odal- 


born-man. 

^  The  A'rborinn  man  seems  to 
be  the  same  as  the  Aettborinnman,, 
i.e.  *  a  man  born  in  a  kindred.' 
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rank  as  the  rett,  but  were  threefold  in  amount.  These 
payments  were  made  in  '  bangs '  or  rings,  each  of 
twelve  ores  of  silver. 


Gulatliing  Law  (185) 


Frostathing  Law  (IV.  53) 


Leysing  . 

.     1  ring 

Leysing's  son 

2  rings 

Leysing . 

.     2  rings 

Bonde    .         .        .        . 

3    „ 

Eeks-thane     . 

.     3      „ 

A'r-borinn  man 

.     4      „ 

Odal-born  man  ^     . 

6    „ 

Haiild    . 

.     6     „ 

Lend-man  and  Stallare 

12    „ 

Lend-man 

.  12      „ 

Jarl 

24    „ 

Jarl 

.  24      „ 

King       .         .         .         . 

48    „ 

King 

.  48     „ 

These  were  the  penalties  paid  by  the  person 
inflicting  the  wound — i.e.  three  times  his  own  rett — and 
besides  this  he  had  to  pay  sdr-hot  according  to  the 
extent  and  character  of  the  wound,  as  in  other  laws. 
He  also  had  to  pay  the  healing  fee  (185)  of  the 
injured  person. 

Passing  from  insults  and  wounds    to   homicide,  Thehauid 
throughout  the   Gulathing  law  the  hauld,  or  odal-  man  the 
born  man,  is  taken  as  the  typical  tribesman.     His  wer-  {j^jg^g^^Jj., 
geld  is  described,  and  then  the  wergelds  of  other 
classes  are  said  to  vary  according  to  the  rett. 

But  before  we  consider  the  wergelds  it  must  be 
remarked  that  here,  as  elsewhere,  there  is  no  wergeld 
for  a  murder  within  the  family. 

In  clause  164  under  the  heading  of  '  A  madman*s 
manslaying  '  is  the  following  :  ^ 


m. 


Nu  hever  mac'ir  oSz  mannz 
vig  vigit,  vigr  sunr  faSur,  ae(^a 
faSer  sun,  seSa  brother  bro^or, 
aiSa  systkin  eitthvert,  se(5a  vigr 
barn  motSor  sina,  seSa  moSer  barn 


Now  if  a  man  has  done  the 
slaying  of  a  madman,  if  a  son 
slays  his  father,  or  a  father  his 
son,  or  a  brother  his  brother  or 
any  of  his  sisters  and  brothers,  or 


^  The  hauld  seems  to  have 
been  the  same  as  the  odal- 
born  man. 


^  See  also  the  Frostathing 
Law  IV.  31,  in  which  in  a  similar 
case  the  person  is  outlawed. 


R 
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sitt,  \*(\  firi-vigr  haiin  arve  ])eim 
er  liaiin  atti  at  taca.  Seal  sa  )'ann 
arf  taca  cr  nestr  cr  )ia,  oc  helldr 
Bcal  konong:r  hava  en  hann.  En 
hann  virrc  i  lande,  oc  gange  til 
skrifta,  oc  have  sitt  allt. 


a  child  slays  its  mother  or  a 
mother  licr  child,  tlicn  he  forfeits 
the  inheritance  he  ought  to  take. 
The  one  next  to  him  in  kin  takes 
that  inheritance,  and  the  King 
shall  have  it  rather  than  he.  But 
he  shall  stay  in  the  land  and  be 
shriven  and  keep  all  that  is  his. 


No 

werpeld 
within  the 
family. 


The  wer- 
geld  of 
the  Fros- 
tathing 
law  of 
later  date 
awarded 
in  marks 
of  gold. 


In  the  Gulathincc  law  the  kindred  within  which 
there  is  no  wergeld  is  thus  the  actual  family,  and  it 
is  in  full  accord  with  the  instance  in  Beowulf  in  which 
the  old  father  is  represented  as  having  to  put  up  with 
the  presence  of  a  son  by  whose  arrow  another  of  his 
sons  had  been  slain,  such  a  crime  being  one  which 
under  tribal  custom  could  not  be  avenged. 

Turning  now  to  the  amount  of  the  wergeld  of  the 
Gulathing  law  and  the  Frostathing  law,  it  must  again 
be  remarked  that  there  are  in  these  laws  varying 
accounts  of  it. 

In  the  first  place  there  are  some  avowedly  ot 
later  date  than  others.  Thus,  in  Frostathing  VI.  1 
the  description  of  the  wergeld  is  commenced  as 
follows : — 


Her  hefr  upp  oc  segir  i  fra  J>vi 
er  flestum  er  myrkt  oc  J)yrftu  J)6 
marger  at  vita,  fyrir  ]?vi  at 
vandrseSi  vaxa  manna  a  milium 
en  ))eir  Jjverra  er  bae^i  hof^u  til 
vit  oc  goSan  vilja,  hvesso  scipta 
scyUdi  akvetJnum  botum  ef  |)aer 
ero  doemdar,  fyrer  J)vi  at  ]7at  er 
nu  meiri  si'Sr  at  anemna  boetr, 
hvesso  margar  merer  gulls  uppi 
sculu  vera  epter  ]mnn  er  af  var 
tecinn,  oc  velldr  ]?at  at  marger 
vito  eigi  hvat  laga  bot  er,  er  J>6  at 
vissi,  ]7a  vilia  nu  faer  ])vi  una. 
En  Frosto])ings  boc  scipter  laga- 
bot  hveriom  epter  sinum  bur8  oc 


Here  begins  and  is  told  that 
which  to  most  is  dark  and  yet 
manj'-  had  need  to  know,  because 
difficult  matters  increase  among 
men  and  those  grow  fewer  who 
both  had  the  wits  and  the  good- 
will for  it, — how  to  divide  the 
fixed  hots  (boetr)  if  they  are  ad- 
judged, for  it  is  now  more  the 
custom  to  fix  the  hots,  hoiv  many 
marhs  of  gold  shall  be  paid  on 
account  of  him  who  was  slain, 
and  the  cause  of  that  is  that  many 
know  not  what  the  lawful  hot  is, 
and  though  they  knew  it,  few  will 
now  abide  by  it.   But  the  Frosta- 
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raetortSi,  en  ecki  hinum  botum  er  thing  book  divides  the  laivful  hot 

J^eir  ofsa  efia  vansa  er  i  domum  to  every  one  according  to  his  birth 

sitia  00  sattmal  gera.  l  and    rank,    and    not    those   hots 

!  (bcEtr)    which    they   that    sit   in 

I  courts  and  make  terms  of  peace 

I  put  too  high  or  too  low. 

Here  the  writer  clearly  refers  back  to  the  ancient 
Frostathing  book  as  the  authority  for  the  '  lawful 
bot,'  but  on  examination  he  seems  to  add  certain 
additional  bots  which  the  courts  now  include  in  the 
round  amount  of  so  many  gold  marks  awarded  by 
them  in  each  case  as  it  comes  before  them. 

The  writer  takes  first  the  case  of  an  award  of 
six  marks  of  gold  and  describes  how  it  is  to  be 
divided,  and  then  the  case  of  five  marks  of  gold,  and 
so  on. 

The  division  is  throughout  made  in  silver  marks,  Division 
ores,  ortugs,  and  penningar.    But  when  the  items  are  giive  "^ 
added  up,  the  total  in  silver  divided  at  the  ratio  of  ^^-.^ks  at 

-'^'  ratio  or 

1  :  8  brings  back  the  result  as  nearly  as  may  be  to  i :  8. 
the  number  of  gold  marks  from  which  the  division 
started.  Thus  in  the  clause  describing  the  division 
of  the  wergeld  of  six  marks  of  gold,  the  silver  items 
add  up  to  48  marks  exactly,  and  the  division  of  this 
by  8  brings  back  the  amount  to  six  marks  of  gold. 
And  so  in  the  clause  dividing  five  marks  of  gold,  the 
items  seem  to  add  up  to  one  ortug  only  less  than  40 
silver  marks,  and  again  a  division  by  8  brings  the 
amount  sufficiently  near  to  five  marks  of  gold. 

In  each  case,  however,  the  writer  adheres  to  the 
same  scheme  of  division.     When  he  has  6  gold  marks  The  group 
to  divide  he  first  assigns  18  silver  marks  to  Bamja  °     ^"^^ 
men  {i.e.  the  near  group  of  kinsmen  of  male  descent 
on  the  paternal  side  only),  and  then  he  adds  half  as 

B  2 


men. 


men. 
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The  other  mucli  {}.€.  9  marks)  to  a  group  of  Nefgildi-men  *  among 
NdgfuH-  whom  are  included,  with  others,  kinsmen  of  descent 
through  females  on  both  paternal  and  maternal  sides. 
So  that  these  two  groups  of  Bauga  men  and  Nefgildi 
get  27  marks.  In  all  cases  he  makes  the  group  of 
Nefsfildi  receive  onh'  half  the  amount  received  by 
the  Bauga  group,  the  whole  amount  being  reduced 
according  to  the  number  of  gold  marks  to  be  divided. 
After  the  amount  allowed  to  these  two  groups,  the 
remainder  is  made  up  of  additional  payments  some  of 
which  he  expressly  declares  were  not  included  under 
old  law.  Thus  (in  clause  6)  he  adds  an  amount 
which  he  says  was  '  not  found  in  the  old  Frostathing 
book'  and  justifies  it  by  saying  that  there  would  be 
danger  to  the  slayer  if  it  was  not  paid.  And  so 
again  (in  clause  9),  there  are  additions  for  half- 
brothers,  half-brothers'  sons,  &c.,  of  the  same  mother. 
And  these  additions  are  included  in  the  six  marks  of 
gold  '  according  to  new  law.' 

Evidently,  therefore,  we  must  not  take  these 
wergelds  of  six  and  five  marks  of  gold  with  their 
divisions  as  representing  the  ancient  customary 
wergelds  of  this  class  or  that  in  the  social  scale,  but 
rather  as  showing  the  extent  to  which  the  system 
of  wergelds  had  become  somewhat  arbitrarily 
expanded  and  elastic  in  later  times.  The  total 
amount  with  additions  was  apparently  increasing  as 
time  went  on. 

As  in  the  Frostathin<?  law  so  also  in  the  Gulathinof 


^  The    Nefgildi-men     include  ;   mother's  sister's  sons,  son's  daugh- 

the     slayer's     mother's     father,  '  ter's   son,   daughter's   daughter's 

daughter's  son.  mother's  brother,  son,     brother's     daughter's    son. 

Bister's  son,  father's  sister's  son,  sister's  daughter's  son. 
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law    (clause  316,   p.    104)  there   is  a  statement  of  Later 
wergeld,  avowedly  of  a  late  date  and  added  under  ^n^*h^^°* 
the   name  of  Biarne   Mar^arson.  who  lived   about  p^^^^^^i^g 

'  law. 

A.D.  1223.  And  this,  too,  seems  to  belong  to  a 
time  when  the  amount  of  the  wergeld  was  awarded 
by  some  public  authority  in  so  many  marks  of  gold. 
He  takes  the  case  of  a  wergeld  of  six  marks  of  gold 
and  shows  how  it  ought  to  be  divided ;  and  then 
the  case  of  a  wergeld  of  ^\q,  marks  of  gold  and  shows 
how  that  should  be  divided — '  What  each  shall  take 
of  five  marks  of  gold '  and  so  on — just  as  was  done 
by  the  writer  in  the  Frostathing  law. 

One  might  have  supposed  from  this  that,  as  the 
method  of  awarding  fixed  amounts  and  the  amounts 
to  be  divided  in  gold  marks  were  the  same,  so  the 
groups  and  the  persons  included  in  them  would  have 
corresponded  also.     But  they  differ  considerably. 

Biarne  Mar'Sarson  up  to  a  certain  point  follows 
the  same  scheme  as  the  writer  in  the  Frostathing. 

In  his  division  of  six  marks  of  gold  he,  too,  draws 
a  line  at  the  amount  of  27  marks,  and  he  also  divides 
this  amount  into  thirds  and  gives  two  thirds  to  one 
group  and  one  third  to  the  other.  The  son  of  the 
slain  and  the  brother  of  the  slain  form  the  first  group 
and  take  18  marks,  and  a  second  group  take  9  marks, 
the  two  together  taking  27  marks. 

The  group  who  together  take  9  marks,  like  the 
Nefgildi-men  of  the  Frostathing,  embraces  however  by 
no  means  the  same  relatives  as  are  included  in  the 
latter.  The  only  persons  included  are  the  father's 
brother  and  his  children,  z.^.  first  cousins  or  broe'Srungs 
of  the  slain,  but  among  them  are  included  the  sons  of 
concubines  and  of  female   first  cousins.     And  after 
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the  mention  of  these  is  the  statement,  '  All  that  these 
men  take  amounts  to  27  marks  and  2  aurar.'  Out  of 
the  remainder  of  the  6  gold  marks  or  48  silver  marks 
other  relations  take  to  the  '  fifth  man  '  on  the  male 
line  and  the  sixth  on  the  female  line. 

Biarne  Mar'Sarson  seems,  like  the  writer  in  the 

Frost athing  law,  to  have  had  to  some  extent  a  free 

hand   in   the  division.      It  is  clear  that  there  was 

much  variety  in  the  course  adopted.     Nor  does  he 

seem  to  have  been  by  any  means  so  systematic  and 

accurate  as  the  other  writer.     The  silver  amounts, 

when   added    up,  do  not   so  accurately  correspond 

with  the  six  gold  marks  to  be  divided. 

Eaiiier  We  tum,  then,  from  these  later  statements  to  what 

of  the        seems  likely  to  be  an  older  statement  of  the  Norse 

kw.^*  l"^  wergeld,  viz.  that  which  commences  at  clause  218  of 

si^^7      ,  the  Gulathinor  law. 

marks  and  y 

cows.  It   describes  the  division   of  the   wergeld  of  a 

'  hauld  '  or  '  odal-born  '  man,  and  it  begins  with  the 
explanation  that  the  '  mannsgiold '  or  wergeld  de- 
creases and  increases  from  this  as  other  retts. 

It  describes  the  various  amounts  both  in  silver 
marks  and  in  cows,  which  the  other  statements  do 
not,  and  this,  so  far  as  it  goes,  is  a  sign  of  antiquity. 

In  clause  223  is  inserted  a  statement  of  the  various 
things  in  which  wergelds  may  be  paid.  The  only 
item  the  value  of  which  is  given  is  the  cow,  which  is 
to  be  taken  at  2^  ores  if  not  older  than  eight  winters 
and  if  it  be  '  whole  as  to  horns  and  tail,  eyes  and 
teats,  and  in  all  its  legs.'  And  this  silver  value  of 
the  cow — 2-|  ores — is  the  one  used  in  this  older 
description  of  the  wergeld. 

The  wergeld  according  to  this  statement  consists 
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of  bauga  payments  and  upnum  payments.     The  first 
are  received  in  three  bau^s  or  rin^fs  thus  : — 


Hofuf)  (head)  hang,  taken  by 
tlie  son  and  the  father  of  the 
shiin       ...... 

BrolSur  baug,  taken  by  brother, 
or  if  none,  by  the  son  of  the  slain  . 

Broe^rungs  bang  taken  by 
the  father's  brother's  son,  i.e.  first 
cousin  of  the  slain .... 

To  this  is  added  for  women's 
gifts,  i.e.  the  mother,  daughter, 
sister,  and  wife  of  the  slain,  or  in 
default  to  the  son  of  the  slain 

Total 


10  marks  or  32  cows. 
5  marks  or  16  cows. 

4  marks  or  13  cows  — ^  ore. 


The 

64  cows 
of  the 
Bauga 
group. 


19  marks  or  60  cows  +  2  ores. 


1  mark    or     3  cows  +  A  ore. 


20  marks  or  64  cows. 


After  this  statement  is  the  declaration,  '  Now  all 
the  bangs  are  counted.' 

A  clause  is  here  interpolated  changing  the  point 
of  view  so  as  to  show  how,  and  by  whom  on  the 
slayer's  side  the  same  three  bangs  were  paid. 


Nil    seal    vigande   boeta 
bins  dautJa  hafu'Sbaug. 


syni 


En  br6t5er  viganda  seal  boeta 
broet$r  hins  dauSa  broSor  baug,  ef 
hann  er  til,  ellar  seal  vigande 
boeta. 

Nu  seal  broe^rongr  viganda 
boeta  broe(5rongi  hins  dauSa  broeS- 
rongs  baug,  ef  hann  er  til,  ellar 
seal  vigande  bceta. 

Sa  er  sunr  hins  dau^a  er  vi6 
giolldum  tecr,  hvart  sem  hann  er 
faSer  sBtSa  br6tSer,  se6a  hvigi  skylldr 
sem  hann  er. 


(222)  The  slayer  shall  pay  to 
the  son  of  the  dead  the  hofu^- 
baug. 

The  slayer's  brother  (if  he  has 
one)  shall  pay  to  the  brother  of 
the  dead  the  bro^ur  bang  ;  other- 
wise the  slayer  shall  pay  it. 

The  broeSrung  of  the  slayer  (if 
he  has  one)  shall  pay  to  the 
broet5rung  of  the  slain  the  broeiS' 
rungs  baug ;  otherwise  the  slayer 
shall  pay  it. 

He  is  [reckoned]  the  son  of 
the  dead  who  takes  the  giold, 
whether  he  is  father  or  brother  or 
however  he  is  related. 


Then  follows  the  declaration, '  Now  the  baiujs  are 
separated  '  ('  Xu  ero  baugar  skildir '). 
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It  seems  clear,  then,  that  the  slayer  was  in  the  last 
resort  responsible  for  the  whole  of  these  bang  pay- 
ments, as  it  was  the  son  of  the  slain  who  would  take 
any  part  of  them  lapsing  through  failure  of  the 
designated  recipients. 
Women's  The   Small   payments    to    the  mother,  daughter, 

^  ^"  sister,  and  wife  included  in  the  baug  payments  are 
evidently  additional  and  exceptional  payments  in 
regard  to  close  sympathy.  The  slayer  does  not  make 
these  payments.  It  is  expressly  stated  that  they  are 
made  '  by  the  kinswomen  of  the  slayer,'  but  they 
are  included  in  the  even  amount  of  20  marks  or 
64  cows. 

The  recipients  of  the  three  bangs,  it  will  be  seen, 
were  limited  to  the  nearest  relatives  on  the  paternal 
side — fathers,  sons,  brothers,  and  first  cousins — 
with  no  descent  through  females,  while  the  recipients 
in  the  next  set  of  groups  or  '  upndms '  include  also 
relations  through  females :  but,  again,  only  males 
receive. 

There  is,  however,  one  exception.  In  clause  231 
is  the  following  : — 

Nu    ero   konor   Jjser    allar   er  All   those   women   who   have 

sunu    eigu    til    sakar,    oc    systr  sons   are   in   the  sbk   (suit),  and 

barnbserar.    J)a   seal  J^eim   ollum  '   sisters   capable   of   bearing   sons, 

telia    soc    iamna,    til    |)8er     ero  \  They  shall  all  be  held  to  have  an 

fertogar.  equal  part  in  it  till  they  are  forty. 

Evidently  they  partake,  as  under  Cymric  custom, 
only  in  respect  of  possible  sons  who  if  born  would 
partake  themselves.  Indeed,  the  sons  only  appear  in 
the  list  of  receivers  and  in  no  case  the  mother,  except 
among  the  women's  gifts  included  as  above  in  the 
baug  payments. 
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Clause  224  describes  the  upnam   set  of  recipi-  The 
ents   as  under.     It  will   be  seen  that  they  include  gSorp^ 
descendants   of  great-grandparents,   but    no    more  j^gc^n^^ 
distant  relations.  ^^"*f  ^^ 

great - 
grand- 
*  Sac-tal  of  upnams  or  groups  outside  hauga  men.^  parents. 

1st  upndm.  /  Father's  brother  {i.e  uncle). 

mi       1  •  1        Brother's  son. 

The  slam  person  s  J  ,,  ,,      ,    ,  .^ 

Mother  s  father. 

,  Daughter's  son. 

Each  gets  a  mark  from  the  slayer  if  a  hauld  be  slain ;  and  this 
amoimts  to  4  marJcs, 

2ndu^ndm,  ,  Father's  brother's  son  (ftrostSr'wn^'). 

Brother's  daughter's  son. 
The  slain  person's  \  Mother's  brother. 
Sister's  son. 
Systling  {?  Father's  sister's  son). 

Each  gets  6  ores  from  the  slayer  if  a  hauld  be  slain ;  and  this  amounts 
to  3  marks  6  ores, 

3rd  ujpndm,  ,  Mother's  sister's  son  (systrung). 

BroetSrung's  child. 
<  Father's  broe'Srung. 

Mother's  mother's  brother. 
^  Sister's  daughter's  son. 

They  get  half  a  mark  from  the  slayer  if  a  hauld  be  slain 
(probably  ^  mark  each) :  i.e.  2  marks  4  ores,  making  the  total  of 
upnams  10  marks  2  ores. 

Then  follows  the  declaration,  '  Now  all  the  upndm  Total 

,     7  ,  wei-geld 

men  are  counted.  30  marks 

If  we  add  up  the  amount  of  the  two  sets  of  pay-  ^^'  '^^  ^*^^^^" 
ments  the  result  will  be  as  follows  : — 

The  three  hauga  payments  of  near 
relatives,  with  addition  of  women's  gifts     20  marks  or  64    cows. 

The  upndm  payments  within  de- 
scendants of  paternal  and  maternal 
great-grandparents .         .  .         .   10  marks  2  ores  or  32^  cows. 

30  marks  2  ores  or  96it  cows. 
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As  in  the  Frostatliiiiglaw  the  nef(jildi-men  took  as 

a  group  an  amount  equal  to  one  half  the  amount  of 

the  bauga  group,  so  here   the  iipndni  men  do    the 

same.     Evidently  this  is  the  intention. 

Wergeia  Now  if  we  may  take  the  bauga  payments  and  the 

of  the  ,  .         .      .  .         „^     ., 

hauid  at  upuam  payments  as  represent  nig  ni  mtention  oU  silver 
•200  gold  i^"^arks  or  96  cows,  then,  at  a  ratio  of  1  : 8,  the 
soiuii,        3Q  siiygp   marks  equalled,  in  wheat-a'rains,   exactly 

orioundly,  ^  -•■  '  o  '  ^ 

100  co\v>*  200  Merovingian  gold  solidi.^  And  this  may  have 
been  the  ancient  wergeld  of  the  liauld. 

There  is,  however,  in  clause  235  a  further  pay- 
ment mentioned  extending  '  to  the  fifteenth  degree 
of  kinship  '  and  amounting  to  about  1  mark  and 
3  ores.  Possibly  (though  I  hardly  think  it  likely) 
this  formed  a  part  of  the  original  wergeld,  and  if  it 
be  added,  it  would  increase  the  wergeld  to  31  marks, 
5  ores,  and  at  2^  ores  to  the  cow  the  wergeld  would 
be  increased  to  IOI3-  cows.  If  we  might  take  this  as 
rouorhlv  aiminf?  at  the  round  number  of  32  marks  and 
100  cows,  the  wergeld  of  the  hauld  would  be,  at  the 
ratio  of  1:8,  four  gold  marks  or  100  cows  :  i.e,  in 
actual  weight  the  heavy  gold  mina  of  32  Eoman 
ounces,  wdiich  under  Greek  usage  was  divided  into 
100  staters  or  ox-units.  The  confusion  between 
96  and  100  cows  is  so  likely  a  result  of  the  applica- 
tion of  Eoman  methods  to  the  division  of  the  mina 
that  we  need  not  regard  it.  That  the  one  or  the 
other  of  these  amounts  may  have  been  the  original 
wergeld  of  the  hauld  representing  originally  100  cows 
is  consistent  at  least  with  widely  spread  tribal  usage. 

This    view   is   confirmed   by   the   fact   that   the 


1  4608  X  30  =  138240,  and  this  divided  by  8  =  17280  w.g.  of  gold,  i.e. 
200  gold  solidi  of  86-4  w.g. 
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further  payments  mentioned  in  the  Gulathing  are  dis- 
tinctly abnormal  ones,  and  so  presumably  added  at  a 
later  date  like  those  mentioned  in  the  Frostathino-  law. 

We  are  justified  in  so  considering  them,  because 
in  the  laws  themselves  the  persons  to  whom  they 
were  made  are  expressly  called  Sak-aiikar,  or  '  ad- 
ditional persons  in  the  sak  or  suit.'  And  when  we 
examine  them  further  we  find  that  they  were  hardly 
likely  to  have  been  included  among  the  original 
recipients  of  the  wergeld. 

Among  those  of  clause  236  are  the  thrallborn 
brother  and  thrallborn  son  of  the  slain,  and  the  half- 
brother  by  the  same  mother ;  and  clause  239  extends 
the  number  to  the  son-in-law,  brother-in-law,  step- 
father, stepson,  oath  brothers,  and  foster  brothers. 
Evidently  in  these  exceptional  cases  the  rules  of  strict 
blood  relationship  have  been  broken  away  from,  and 
additions  have  been  made  to  the  normal  wergeld  to 
stay  the  vengeance  of  persons  sufficiently  nearly 
connected  in  other  ways  to  make  them  dangerous  if 
left  unappeased. 

It  was  probably  these  additional  payments,  added 
from  time  to  time  in  contravention  of  the  strict  rules 
of  blood  relationship,  which  caused  the  uncertainty  of 
the  later  laws,  and  led  to  the  new  system  of  awarding 
a  round  number  of  gold  marks  as  the  total  wergeld, 
included  in  which  were  additions  intended  to  meet 
the  introduction  of  half-blood  and  foster  relations  and 
others  the  risk  of  whose  vengeance  it  seemed  needful 
apparently  in  later  times  to  buy  off. 

Ee turning,  then,  to  the  original  wergeld  of  the 
hauld  without  these  additions,  we  have  seen  that  it 
consisted  of  two  sets  of  payments,  bauga  payments 
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and  upnam  payments,  and  possibly  the  small  addition 

of  those  of  more  distant  relations. 

Kow  in  the  Gulathino-  law  there  are  two  other 

descriptions  of  the  amount  of  the  bauga  payment, 

and  it  will  be  useful  to  examine  them. 
Another  The  first  is  to  be  found  in  clauses  179  and  180. 

makes  the  ^^^  clause  179  the  payment  for  cutting  off  a  hand 
me"if  pay  ^^  ^^^^  ^^^^  ^^^  Striking  out  an  eye  is  said  to  be  a  half 
18  marks.    '  giold/  and  it  is  added  : — 

En  ef  allt  er  af  einuin  manni  But  if  both  hand  and  foot  be 


hogg\nt  bond  oc  fotr,  ]ni  er  sa 
verri  livande  en  daut5r ;  seal 
giallda  sem  dau'Sr  se. 


cut  off  the  same  man,  he  is  worse 
living  than  dead,  and  is  to  be  paid 
for  as  if  he  were  dead. 


And  then  in  the  next  clause,  under  the  heading 
'  About  Giold,'  is  the  following  : — 

Nu    ero   giolld    told   i   Gula ;   '         Now  shall  be  told  paj^ments  in 
giallda  haulld  xviii  morcom  logey-   ;   Gula.     A  hauld  shall  be  paid  for 
ris.     Nu  scolo  ]7e6an  giolld  vaxa      with  18  marks  of  lawful  aurar. 
DC  sva  ))verra  sem  retter  a'Srer.        j         Starting  from   this,    the  pay- 
ments shall  increase  or  decrease 
as  other  retts. 

Now  it  would  seem  that  this  payment  for  the 
death  of  a  hauld  was  not  the  whole  wergeld  but  only 
the  bauga  part  of  it.  No  details  even  of  the  bauga 
payments  of  eighteen  marks  are  given  in  this  clause. 
It  seems  to  be  inserted  in  this  place  simply 'with 
reference  to  the  full  limit  of  payments  for  injuries. 
Liability  for  wounding,  under  Cymric  custom,  was 
confined  to  the  kinsmen  of  the  gwely,  and  so  it  may 
well  be  that  under  Norse  custom  it  was  confined  to 
the  bauga  group. 

But  the  amount  in  this  clause  is  only  eighteen 
marks,  while  that  of  the  bauga  payments  of  the 
wergeld  we  have  just  been  considering,  as  probably 
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the  earlier  one,  was  twenty  marks.  How  is  this  to 
be  accounted  for  ?  The  answer  surely  must  be  that 
eia'hteen  marks  of  CharlemaOTe,  reckoned  in  wheat- 
grains,  were  exactly  equal  to  twenty  of  the  Eoman  or 
Merovingian  marks  of  the  earlier  period. 

The  other  statement  alluded  to  is  also  a  state-  Another 
ment  avowedly  of  the  bauga  payments,  and  begins  sttfement 
with  almost  the  same  words,    '  Now  the   e^iold   for  ^^^^^  ^^^ 

'    ^  ^      ^  bauga 

the  hauld  shall  be  told.'     In  this  case  the  details  are  payment 
given  and  the  detailed  payments    add  up  between  marks^ 
eighteen  .and  nineteen  marks,  and  yet  the  total  is 
given  as  a  little  more  than  twenty  marks. 

This  statement  differs  from  the  older  one  in  its 
divisions,  but  it  has  an  air  of  antiquit}^  and  reality 
about  it  which  suggests  that  it  may  represent  a  local 
custom  actually  in  force.  Little  touches  of  pictur- 
esque detail  seem  to  bring  it  into  contact  with  actual 
life,  and  to  show  how  local  custom  might  work  out 
a  common  object  by  its  own  peculiar  method. 

It  meets  us  abruptly  in  clause  243  under  the 
heading  '  On  baugar,'  and  commences  thus : — 

Now  the  giold  for  the  hauld  shall  be  told — 
6  marks  (of  12  ells  to  the  ore)  in  the  liead-haugy 
4  marks  in  the  hrotlier's-haug, 
2^  marks  in  the  hroe^rung's  haug. 

It  then  introduces  quite  another  element,  viz.  the 
tn/ggva-kaup  (truce-buying). 

Nu  scolo  fylgia  tvau  tryggva  Two    tryggva-kaup    shall    go 

kaup  baugi  hverium.  i  with  every  bang. 

hvert  seal  eyrir   oc   fimtungr  |         Each    tryggva-kaup    shall   be 

eyris  tryggva  kaup.  !  1^  ore. 

En    tryggva  kaup   seal    fara  '         Tryggva-kaup  shall  go  between 

bauga  manna  i  mellom.  I  hauga-men. 

In  the  next  clause  it  is  explained  that  this  '  peace- 
price'  {scettar-haup)  is  paid  when  the  kinsmen  come 
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together  to  make  peace,  and  tliat  three  marks  are 
also  paid  as  skoijar-kaup — '  forest  price,'  i.e.  payment 
to  release  the  slayer  from  being  a  skdgar-ma^r,  or 
outlaw  living  in  the  forest. 

The  slayer  pays  a  bang  to  the  son  of  the  dead, 
and  two  truce-j^rices,  one  to  the  brother  and  the  other 
to  the  broe^rumj  of  the  dead.  And  the  slayer's 
brother  pays  a  bang  to  the  brother  of  the  slain  and 
again  two  truce-prices,  one  to  the  son  of  the  slain  and 
the  other  to  the  brce^rung  of  the  slain.  And  the 
brce^ning  of  the  slayer  pays  a  bang  to  the  brce^rung 
of  the  slain  and  again  two  '  truce-prices,'  one  to  the 
son  and  the  other  to  the  brother  of  the  slain.  All  this 
is  for  peace-buying  {scettar-kaup)  when  the  kinsmen 
are  met  together  to  make  peace. 

Then,  in  clause  245,  the  women's  gifts  are  de- 
scribed. The  slayer,  his  mother,  his  daughter,  and 
his  wife  each  give  a  gift  of  1^  ore  to  the  wife,  mother, 
and  daughter  of  the  slain — making  twelve  gifts. 
The  sister  of  the  slayer  gives  a  half  gift  to  the  sister, 
wife,  daughter,  and  mother  of  the  slain  (two  gifts), 
and  the  slayer,  his  mother,  wife,  and  daughter,  each 
give  a  half  gift  to  the  sister  of  the  slain,  making  the 
number  of  women's  gifts  sixteen  in  all. 

The  amounts  thus  stated  add  up  as  follows  : — 

Baug  payments 12  marks  4    ores 

6  truce  payments        ....  —  7^^     „ 

Forest  price 3       „         — 

16  women's  gifts         .         .         .        .      2      „      3^    „ 

18  marks  6f  ores 

The  amount  aimed  at  seems  to  be  18  marks  (the 
upnam  payments  being  9  marks),  and  yet  the  total  is 
stated  as  follows  : — 
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Now  with  haugar  and  with  tryggvaJcmq)  and  sJcdc/ar-Tcaup  and 
women's  gifts  it  is  20  marks  and  2^  ores. 

Absolute  accuracy  need  not  be  expected,  but  there 
must  be  a  reason  for  the  difference  between  eigh- 
teen and  twenty  marks — between  the  detailed  pay- 
ments and  the  total — and  it  is  difficult  to  suggest 
any  other  than  the  one  already  mentioned. 

The  total  amount  of  the  bauga  payments  seems  to 
be  the  same  in  this  as  in  the  other  statement,  but  a 
new  element  is  introduced  with  an  obvious  and 
interesting  object. 

The  bauga-men,  as  before,  consist  of  three  groups. 
The  slayer  pays  the  baug  to  the  son  of  the  slain  and 
appeases  the  other  two  groups  by  payment  to  each 
of  them  of  a  truce-price,  so  that  to  all  the  three  bauga 
groups  of  the  relations  of  the  slain  he  has  acknow- 
ledged his  wrong  and  desire  to  make  composition. 
And  so  in  each  case  the  representative  of  the  other 
two  groups  of  slayer's  relations  pay  the  baug  to  the 
corresponding  group  of  the  relatives  of  the  slain  and 
a  truce-price  to  the  other  two,  so  that  no  relation  of 
the  slain  could  after  this  point  to  any  individual  as 
not  having  joined  in  the  payment  to  himself  or  his 
group. 

The  women  most  deeply  concerned  on  both  sides 
are  also  present  at  the  gathering.  And  each  of  those 
connected  with  the  slayer  is  prepared  with  her  gift 
of  1^  ore  for  the  corresponding  relative  of  the  person 
slain. 

Women's  gifts  were  included  in  the  bauga  pay- 
ments in  the  other  statement  also. 

The  clauses  relating  to  the  bauga  payments  are 
followed  by  three  others,  headed  '  On  saker,'  and  the 
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furtlier  recipents  of  wergeld,  as  before,  seem  to  be 
divided  into  upndms  and  sakaukar,  but  in  this  case 
there  is  a  strani^e  mixture  of  the  two.  The  mother's 
brother  and  the  sister's  son  are  excluded  from  the 
iipnams  to  make  way  for  the  half-brotlier  by  the  same 
mother  of  the  thrallborn  son. 

Clause  246,  '  On  saker,'  gives  twelve  ores  to  each 
of  the  following,  who  in  clause  250  are  called  upndm 
men. 

Father's  brother 12  ores 

Brother's  son 12 

Brother  by  the  same  mother       .        .         .12 

Thrallborn  son 12 

Daughter's  son 12 

Mother's  father  ......     12 

72  ores  =  9  marks. 

So  that  the  bauga  and  upndm  payments  —  two 
thirds  and  one  third — added  together  once  more  make 
a  normal  wergeld  of  twenty-seven  marks,  that  is,  thirty 
of  the  Merovingian  standard. 

Then  clause  247,  '  Further  on  saker,'  gives  to — 

Mother's  brother 9  ores 

Sister's  son 9    „ 

Thrallborn  brother 9    „ 

Father's  sister's  son 6    „ 

The  whole  And  in  clause  248  '  further  on  saker,'  a  thrallborn 
2  marks      father's  brother  and  a  thrallborn  daughter's  son  by  a 

of  nova 
vioneta 


kinborn  father,  take  each  a  mark. 


or  30  The  traditional  wers^eld   seems,  therefore,    once 

Roman  .    /-<  on    tit 

marks.  morc  to  be  27  marks  of  Charlemagne  or  30  Mero- 
vingian marks,  and  the  additional  payments  appear 
to  be  sahaukar.  But  the  upnam  group  in  this  case 
includes  the  brother  by  the  same  mother  and  the 
thrallborn    son,   leaving    outside    as    sakaukar   the 
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mother's  brother  and  the  sister's  son  and  the  father's 
sister's  son  along  with  the  thrallborn  brother. 

It   is   not  within  the   scope  of   this  inquiry    to  Payments 
attempt  either  to  explain,  or  to  explain  away  as  of  no  siders' 
moment,  the  variations  in  the  persons  included  under  f^^^iitionai 

I  ,  to  secuio 

the  various  schemes  in  the  groups  of  bauga  and  safety,  and 
nefgildi  or  upmim  men.  Even  such  a  question  as  locally. 
that  of  the  exclusion  from  the  upnam  group  of  the 
mother's  brother  and  the  sister's  son,  to  make  way  for 
the  illegitimate  half-brother  and  thrallborn  son,  is  not 
necessarily  to  be  disposed  of  as  a  later  alteration  in 
favour  of  those  of  illegitimate  birth.  For  the  Cymric 
precedent  might  well  lead  us  to  an  opposite  conclusion, 
inasmuch  as  in  the  laws  of  Howell,  in  spite  of  strong 
ecclesiastical  opposition,  the  ancient  pagan  custom  of 
admitting  illegitimate  sons  to  share  in  the  father's 
inheritance  was  defended  and  retained  as  too  fully 
established  to  be  given  up.^  Looked  at  from  the 
point  of  view  of  the  feud,  they  were  naturally  more 
on  the  spot  and  therefore  of  much  more  moment  than 
the  mother's  brother  or  the  sister's  son. 

Professor  VinogradofF'^  has  suggested  that  the 
evidence  of  Norse  and  Icelandic  wergelds  seems  to 
point  to  an  original  organised  group  of  agnates  who 
were  bauga  men  and  formed  the  kernel  of  the  kindred 

^  The   following  is   from   the  ^    his  illegal  act  is  not  to  be  brought 
Veneclotian  Code,  i.  p.  179.    '  The      against  a  son  as  to  his  patrimony.' 


ecclesiastical  law  says  that  no 
son  is  to  have  the  patrimony  but 
the  eldest  born  to  the  father  by 
the  married  wife :  the  law  of 
Howell,  however,  adjudges  it  to 
the  youngest  son  as  well  as  to  the 
oldest  {i.e.  all  the  sons),  and 
decides  that  sin  of  thje  father  or 


Bastards  were  not  exchidcd   till 
the  Statute  of  Ivothllan. 

"^  'Geschlecht  und  Verwandt- 
schaft  im  alt  -  norwegischen 
Rechte,'  in  the  Zeitschrift  fiir 
Social-  unci  Wirthschaftsge- 
schichte,  vol.  vii.  (Weimar).  To 
this  essay  I  am  much  indebted. 
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liable  for  wergeld  as  contrasted  with  after  additions 
of  relations  on  both  paternal  and  maternal  sides  and 
others  more  or  less  nearly  concerned.  The  Cymric 
precedent  wonld  lead  us  to  expect  to  find  thrallborn 
sons  as  well  as  legitimate  sons  among  the  bauga  men 
without  any  special  mention  as  such.  Under  Christian 
influences  they  may  have  been  excluded  from  this 
group  to  find  a  place  ultimately,  sometimes  with 
special  mention,  in  the  upnam  group. 

It  may  or  may  not  have  been  so,  according  to  the 
stage  of  moral  growth  arrived  at  in  the  particular 
case  of  this  tribe  or  that,  at  the  particular  period  in 
question.  Hence,  although  under  Norse  custom  the 
amount  of  the  normal  wergeld  of  the  hauld  may 
have  been  constant,  the  way  in  which  it  was  divided 
and  the  group  responsible  for  its  payment  may  well 
have  varied  from  time  to  time  and  in  different 
districts. 

It  has  already  been  noticed  that  even  under  the 
later  methods  of  awarding  as  wergeld  an  even 
number  of  gold  marks,  both  the  Gulathing  and  the 
Frostathing  laws,  in  the  case  of  the  award  of  6  marks 
of  gold,  draw  a  line,  the  one  at  18  and  27  marks 
and  the  other  at  20  and  30  marks,  as  though  these 
amounts  had  a  strong  traditional  sanction.  Even  in 
the  case  of  the  lower  awards  the  scheme  of  division 
being  the  same  with  proportionately  lessened  figures, 
this  portion  of  the  wergeld  was  always  divided  into 
two  thirds  of  bauga  payments  and  one  third  of 
nefgildi  or  upnam  payments.  This  seems  to  be 
strong  evidence  that,  although  the  persons  forming 
the  groups  may  have  differed,  the  two  groups  formed 
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originally  an  inner  and  an  outer  kernel  of  the  wergeld 
proper,  the  additions  to  which  may  fairly  be  regarded 
as  sakaukar. 

The  repetition  of  evidence  in  both  laws  that  the 
bauga  payment  of  two  thirds  was  followed  by 
another  third  of  nefgildi  or  upnam  payments,  when 
connected  with  the  further  fact  that  the  two  together 
made  an  amount  which  was,  at  the  value  of  the  cow 
stated  in  the  laws,  equated  with  96  or  100  cows, 
seems  to  confirm  the  hypothesis  that  in  this  amount 
we  have  the  normal  wergeld  of  the  hauld.  To 
Professor  Vinogradoff's  suggestion  that  the  bauga 
payments  may  have  formed  an  original  inner  kernel 
of  the  wergeld  we  may  therefore  perhaps  add  that 
the  nefgildi  and  upnam  payments  may  have  formed 
an  outer  shell  of  the  kernel,  and  that  both  may  have 
been  included  in  the  original  normal  wergeld  of  96 
or  100  cows. 

Finally,  if  this   may   fairly  be    taken  to  be  the  WergeWs 
wergeld  of  the  hauld,  then,  recurring  to  the  repeated  several 
statement  in  the  Gulathing  law  that  the  wergeld  of  f^^^^i  ^^ 
the  hauld  being  told,  the  wergelds  of  others  '  varied  ^'^'^^'• 
according  to  the  rett,'  the  wergelds  of  the   several 
classes  in  Norse  social  rank  may,  it  would  seem,  with 
fair  probability  be  stated  as  follows  : — 


— 

Rett  in 
silver  ores 

Wergeld  in 
silver  ores 

Wergeld  in 
cows 

Leysing  before  freedom  ale  . 
„  ^      after          ,,         »     • 
Leysing' s  son        .... 

Bonde 

A'r-borinn  or  ^ttborinn-man 
Hauld  or  Odal-born 

4 

6 

8 

12 

16 

24 

40 

60 

80 

120 

160 

240 

24  or  25 

32 

48  or  50 

64 

96  or  100 

S  L' 
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The  siixuificance  of  these  cfradatious  in  the  retts 
and  wergelds  of  Norse  tribal  society  will  become 
apparent  in  our  next  section. 


III.    THE    GRADATIONS   OF   SOCIAL    RANK    DISCLOSED    BY 
THE    WERGELDS    ETC. 

We  are  now  able  to  devote  attention  to  the  inter- 
esting question  of  the  gradations  in  social  rank  under 
Norse  tribal  custom.  And  we  are  fortunate  to  have 
the  guidance  of  Dr.  Konrad  von  Maurer's  valuable 
paper  written  in  1 878  and  entitled '  Die  Freigelassenen 
nach  altnorwegischem  Eechte.' 
Grades  of  Although  tribal    custom,  viewed    as  we  view  it 

hrthe^^°^  after  the  acceptance  of  Christianity,  may  not  be  alto- 
church-      gether  what  it  was  originally  in  its  actual  working, 
yet  still  it  is  worth  while  to  seek  for  the  principles 


underlying  the  separating  lines  between  social  con- 
ditions as  revealed  in  the  laws.  So  far  as  they  can 
be  discovered,  they  are  sure  to  be  instructive,  for 
they  cannot  have  been  the  result  of  the  sudden  change 
in  religion.  Their  roots  at  any  rate  go  far  back  into 
tribal  custom,  however  much,  as  in  other  cases,  the 
Church  may  have  adopted  and  modified  what  it  could 
not  eradicate. 

The    hard    lines   of   distinction   between   social 
classes  were  kept  up  even  in  the  churchyard. 

Kirkiu   garSe  er  skipt  i  f  ior-  I  The  churchyard  is  divided  into 

■Songa  til  griaeftar.     Skall  grafua  i  four  quarters   for  burial.     Lend- 

laenda  inenn  austan  at  kirkiu  oc  i  men  shall  be  buried  to  the  east 

landsuSr    undir    vxa   \y.r.   upsa]  'and  south-east  of  the  church,  under 

dropa,  ef  ))8eir  seigu  lut  i  kirkiu  j  the  eaves-drop,  if  they  have  taken 

giaer'S.     En  ef  ]?8eir  £eigu  seigi  lut  '  part  in  the  building  of  the  church, 

i  kirkiu   giserS,     ])a   skullu   j^aeir  !  But  if  they  have  not  done  that, 
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liggiai|b6nda  legho,  }>a  skall  grafua 
hauldzmen  oc  J^aeira  born. 


En  nest  kirkiu  garSe,  J>a  skall 
grafua  hion  manz,  oc  ]m  menn  er 
rekner  ero  at  siofuar  strandu  oc 
hafua  luirskurSi  noroena.  En  ef 
ma'Sr  Iteggaer  man  i  frials-giaefaa 
lego,  saeckr  yj  auriim.  En  ef 
ma'Sr  graefuer  f rials -giaefua  i  loey- 
singa  lego,  saeckr  xij  aurum. 
Graefuer  loeysingia  i  hauldmanz 
lego,  saeckr  iij  morkum. 


they  shall  lie  in  the  buria  place 
of  a  honde.  Next  to  them  shall 
be  bm-ied  haulds  and  their 
children. 

And  next  to  the  churchyard 
wall  shall  be  buried  the  servants 
(thralls)  of  a  man,  and  those  who 
are  cast  upon  the  sea  shore  and 
whose  hair  is  cut  in  the  Norwegian 
manner.  If  a  man  buries  a  thrall 
in  the  burying-place  of  a  frialsgiaf, 
he  is  liable  to  pay  6  aurar.  If  a 
man  buries  a  frialsgiaf  in  the 
burial-place  of  a  leysing,  he  is 
liable  to  pay  12  aurar.  If  he 
buries  a  leysing  in  the  burial- 
place  of  a  hauld,  he  is  liable  to 
pay  three  marks.  (Borgarthing 
law  13.) 


Eeferring  to  the  gradations  of  i^ett,  it  will  be  seen 
that  there  are  apparently  two  classes  of  ley  sings, 
whose  social  condition  was  next  above  the  thrall  at 
the  bottom  of  the  ladder. 

This  was  first  made  clear  by  Konrad  von  Maurer. 
The  thrall  who  by  purchase  or  by  gift  had  been  made 
a  '  freedman '  (frials-giafi)  had  only  taken  the  first 
step  towards  even  that  limited  amount  of  freedom 
which  belonged  to  the  leysing.  Another  step  had  to 
be  made  good  before  he  became  a  full  leysing.  And 
the    step    was    accomplished   by   the    ceremony   of 


*  making  his  freedom  ale. 


The  leysing  before  '  making  his  freedom  ale  '  was 
still  so  far  the  property  of  his  master  that  his 
children  did  not  inherit  his  goods.  They  belonged  to 
his  master. 


The  two 
classes  of 
leysings  or 
freedmen 
before  and 
after 
making 
*  freedom 
ale.' 


Nil   ero   broe^r    tveir    foedder 
upp  anau'fSgir  at  eins  mannz,  oc 


If  two  brothers  are  brought  up 
as  thralls  at  one  man's  house,  and 
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ero  )>eir  bajCe  brcetSr  oc  fostbroet^r, 
oc  leysasc  jieir  iiiulan  drotne 
sinuiii,  oc  tirrasc  cipi  fostr,  eigu 
saiiian  verc  oc  orco,  I)a  kemr 
hvartvegf::ia  pcirra  til  annars  arfs. 
Born  ))eirra  koma  eigi  til,  nema 
l>eir  fferi  fra?lsis  ol  sitt. 


The 


are  both  brothers  and  foster 
brothers,  and  they  are  freed  by 
their  master  and  continue  in 
fosterage,  and  have  their  work 
and  employment  together,  then 
either  of  them  inherits  from  the 
other.  Their  children  do  not  in- 
herit from  them  unless  they  make 
their  freedom  ale.  (Giilathing, 
65.) 


This  passage  shows  that  the  link  of  blood-rela- 
tionship between  two  brothers  and  foster  brothers,  by 
reason  of  their  being  fostered  together,  in  the  case  of 
thralls  was  recognised  before  that  between  parent 
and  child.  It  was  the  fosterage  in  this  case  which 
had  forged  the  link.  Blood-relationship  in  thraldom 
counted  for  nothing. 

The  ceremony  of  '  making  a  freedom  ale '  is  thus 


freedom  ^  described,  in  the  two  laws 

ale,'  first 

step  to  Nu  vill  leysingi  ra'Sa  kaupum 

freedom.  sinmn  oc  kvanfongum,  pa  seal 
hann  gera  fraslsis  ol  sitt,  ])riggja 
salda  ol  hit  minzta,  oc  bi6t5a 
skapdrotne  hans  til  meS  vattom, 
oc  bio^a  eigi  sokmiautum  hans 
til,  ok  sissa  hanom  i  ondvege,  oc 
leggia  .  vi .  aura  i  skaler  hinn  fysta 
eftan,  oc  bioSa  hanom  leysings 
aura.  Nu  ef  hann  tecr  vi^,  J)a  er 
vel.  En  ef  hann  gefr  upp,  J^a  er 
sem  golldet  se. 


Ef  Israeli  kemr  a  iorS  eSa  b}  r, 
|)a  seal  hann  gera  frelsis  61  sitt, 
hverr  mat5r  niu  maela  61,  oc  scera 
a  vet5r.  iEtborinn  ma'Sr  seal 
hofuS  afscera,  en  scapdrottinn 
hans  seal  taca  halslansn  af  halse 
honum.  Nu  vill  scapdrottinn  hans 
leyfa  honum   at    gera  frelsis  61 


(Gulathing  law  62.)  If  a  leys- 
ing  wishes  to  have  control  of  his 
bargains  and  his  marriage,  he 
shall  make  his  freedom  ale  out  of 
at  least  3  sievefuls  of  malt  and 
invite  his  master  to  it,  in  the  hear- 
ing of  witnesses,  and  not  invite 
his  master's  foes,  and  seat  him  in 
the  high  seat,  and  lay  6  aurar  in 
the  scales  the  first  evening  [of  the 
banquet],  and  offer  him  the  'leys- 
ing's  fee.'  If  he  takes  it,  that  is 
well.  If  he  remits  the  sum,  it 
is  as  if  it  had  been  paid. 

(Frostathing  law  IX.  12.)  If  a 
thrall  takes  up  land  or  sets  up 
house,  he  shall  make  his  freedom 
ale,  every  man  of  9  maelar  [  =  1^^ 
sievefuls  of  malt],  and  kill  a 
wether.  A  freeborn  man  shall 
cut  off  its  head,  and  his  master 
shall  take  the  '  neck-release '  off 
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sitt,  fa  seal  hann  beiSa  hann  nie8 
vatta  .  ii .  at  hann  megi  gera  frelsis 
ol  sitt,  oc  bioSa  honum  meS  .v. 
(fimta)  mann  til  oldrs  ])ess  er 
hann  gerir  frelsis  ol  sitt  [•••.] 
|)a  seal  hann  J)6  gera,  oc  lata 
ontlvegi  hans  oc  cono  bans  kyrt 
liggia. 


his  neek.  If  his  master  will  allow 
him  to  make  his  freedom  ale,  he 
shall  ask  his  leave  to  make  it,  in 
the  hearing  of  two  witnesses,  and 
invite  him  and  four  with  him  to 
his  freedom  ale.  [If  they  do  not 
come]  yet  he  shall  make  the  ale 
and  let  the  high  seat  for  his 
master  and  his  master's  wife  stand 
empty. 


A  master  might  dispense  with  this  formaUty. 
He  might  take  his  thrall  to  church,  or  '  seat  him  on 
the  kist,'  and  if  then  he  proceeded  formally  to  '  free 
him  from  all  debts  and  dues '  the  ley  sing  need  not 
'  make  his  freedom  ale.'    (G.  61.) 

Now  let  us  see  what  change  in  social  position  and  ^qq\qx 
rights  the  ceremony  of  '  making  freedom  ale '  or  its  ^***^^ 
substitute  produced.  leysing. 

The  leysing  was  still  unfree  in  the  sense  that  he 
could  not  leave  his  master.  The  following  is  from 
the  Gulathing  law  (67). 


Nil  ferr  leysingi  or  fylki  firi 
utan  rats  drottins  sins,  oc  aflar  ser 
J}ar  fiar  seSa  kaupa,  })a  seal  seap- 
drottenn  fara  efter  meS  vatta. 
Ef  hann  vill  aftr  fara,  ])a  er  vel. 
En  ef  hann  vill  eigi  aptr  fara,  ]>k 
leiSi  hann  vitni  a  bond  hanom  at 
hann  er  leysingi  banns,  oc  foeri 
hann  aptr  hvart  sem  hann  vill 
lausan  8eSabundinn,oc  setiahann 
i  sess  hinn  sama,  far  sem  hann 
var  fyrr. 


Now  a  leysing  leaves  the 
district  without  the  advice  [or  will] 
of  his  master,  and  earns  property 
or  concludes  bargains;  then  his 
master  shall  go  after  him  with 
witnesses.  If  he  is  willing  to 
come  back,  that  is  well.  If  he  is 
not  willing,  he  [the  master]  shall 
call  witnesses  that  he  is  his  leysing, 
and  bring  him  back,  fettered  or 
unfettered,  as  he  likes,  and  set 
him  in  the  same  seat  that  he  had 
formerly. 


But,  on  the  other  side,  the  master  might  not  sell 
even  a  thrall  '  out  of  the  land '  (F.  XI.  20) ;  so  that 
probably  he  could  not  turn  his  leysing  adrift  at  his 
pleasure. 
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The 
leysing 
must  DOW 
keep  his 
children. 


The  leysing  remained  under  thyrnisl  towards  his 
master,  or  obhgations  involving  personal  loyalty  and 
duty,  and  upon  any  breach  of  tliese,  he  could  be  put 
back  into  thraldom. 


En  ef  hann  gerer  einnhvern 
lut  ]>eirra,  )m  seal  hann  fara  aftr 
1  sess  hinn  sama  er  hann  vai* 
fyrr,  oc  leysasc  ]>et5an  verSaurum. 
Fe  sinu  hever  hann  oc  firigort. 


Should  he  make  himself  guilty 
of  any  of  these  things,  he  shall  go 
back  to  the  seat  in  which  he  sat 
formerly,  and  buy  himself  free  out 
of  it  with  money  to  his  value. 
And  his  property  is  forfeited. 
(G.  66.) 


The  reason  assigned  in  a  clause  above  quoted  for 
the  desire  to  '  make  freedom  ale  '  was  that  the  leysing 
might  '  have  control  of  his  bargains  and  his  marriage.' 
He  gained,  therefore,  both  as  regards  property  and 
also  in  family  rights. 

In  Gulathing  law  (63)  is  described  what  happened 
on  his  marriage.  If  he  marries  a  kin-born  {cett-horin) 
woman,  and  they  afterwards  separate,  all  the  children 
go  with  her.  He,  not  being  kin-born,  has  no  kindred. 
She  being  kin-born,  her  kindred  have  rights  over  her 
and  obligations  as  to  her  children. 


En  ef  hon  verSr  fyrr  dan's,  ]>h, 
scolo  born  oil  hverva  til  fa^ur  sins 
aftr,  oc  eta  fe  hans  me'San  ])at  er 
til :  en  ba  er  ])at  er  allt  etet,  ])a 
scolu  born  oil  aftr  hverva  i  hit 
betra  kyn,  en  hann  undir  scap- 
drotten  sinn. 


Tf  she  die  first,  all  the  children 
shall  go  back  to  their  father,  and 
eat  his  property  so  long  as  it  lasts, 
and  after  it  is  all  eaten  up,  all  the 
children  shall  go  back  to  the 
better  kin,  and  he  hack  to  his 
master. 


If  one  leysing  marries  another,  and  both  father 
and  mother  have  made  their  freedom  ale,  the  chil- 
dren of  the  marriage  inherit  from  both.  This  is  the 
beginning  of  the  rights  to  inherit.  But  it  is  accom- 
panied by  the  obligation  to  keep  the  children,  who 
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are  no  longer  thralls  of  the  master  but  leysings  like 
their  parents. 

What  happens,  then,  if  the  parents  fall  into  poverty 
and  cannot  keep  their  children  ?  Is  the  master  to 
keep  them  or  are  they  to  starve  ? 

En  ef  J)au  vert5a  at  J>rotom, 
J)a  ero  fat  grafgangsmenn.  Seal 
grava  grof  i  kirkiugarSe,  oc  setia 
])au  ])ar  i,  oc  lata  |?ar  dejda.  Take 
skapdrottenn  J?at  or  er  lengst 
livir,  oc  fceSe  ])at  sit$an. 


(63)  If  they  come  to  extreme 
want,  they  are  grafgangsmenn. 
A  grave  shall  be  dug  in  the 
churchyard,  and  they  shall  be  put 
into  it  and  left  to  die  there.  The 
master  shall  take  out  the  one  who 
lives  the  longest,  and  feed  that 
one  thereafter.' 


But  it  is  not  all  ley  sing  families  which  come  to 
this  gruesome  pass.  It  may  be  presumed  that  the 
leysing  who  had  '  made  his  freedom  ale '  and  married 
and  could  make  his  own  bargains  and  keep  what 
property  he  and  his  wife  could  accumulate  was  mostly 
prosperous. 

In  clause  106    the   rules  as   to  '  leysing  inheri-  children 
tance  '  are  described.     If  the  leysing  who  '  made  his  i'nheiit 
freedom  ale'    afterwards   had    children   they   could  J^ow^iiim 
inherit.     But  he  had  no  other  kin  who  could  inherit :   other  kin. 
so  if  he  died  childless  the  master  took  the  property. 
As  generation  after  generation  passed  and  a  wider 
kindred  was  formed,  any  one  of  his  (the  leysing's) 
kin  took  in  preference  to  the  master  and  his  descend- 
ants.    But  the  rights  or  chances  of  inheritance  on 
the  side  of  the  master's  familv  did  not  cease  for  nine 
generations  from  the  first  leysing  who  had '  made  his 
freedom  ale.'   So  that  if  a  lej^sing  even  of  the  eighth 


^  Some  authorities  infer  from 
this  that  the  2^(^^6f^ts  alone  were 
put  in  the  grave.  K.  von  Maurer 
thinks    only    the    children,    and 


apologises  for  it  as  '  nur  eine  aus 
grauer  Vorzeit  iiberlieferte  Anti- 
quitiit.' 
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generation  died  williout  kin  tlie  inheritance  in  this 
extreme  case  went  to  the  descendants  of  the  master  of 
the  lirst  leysing  '  to  the  ninth  knee '  rather  than  pass 
h\  faihire  of  kin  to  the  kin<2f. 

Lej-sings  erfS  .  .  .  seal  taca  i  (G.  c.  106.)  A  leysing's  in- 
til  niunda  kn^s,  fyrr  en  midir  i  heritance  sliall  be  taken  to  the 
konong  gange.  Degar  leysings  ninth  knee  before  it  falls  to  the 
sun  tecr  efter  fat^ur  sinn,  J)u,  take  .  king.  When  a  leysing's  son  takes 
hveiT  efter  annan.  Nii  verSr  jjar  j  after  his  father,  then  let  one  take 
alclauSa  arfr  i  leysings  kyni,  oc  after  the  other.  If  in  a  leysing's 
er  engi  sa  ma'Sr  er  J)ar  er  i  erf^a  i  kin  there  comes  to  be  an  '  all- 
tale  vi5  hann  er  anclaSr  er  or  dead '  inheritance,  and  no  one 
leysings  kyninu,  ]ja  seal  hinn  er  has  inheritance-right  after  the 
or  skapdrottens  kvisl  er,  taca  til  '  deceased  man  of  the  leysing's  kin, 
niunda  knes  fyrr  en  undir  konong  [  then  one  of  his  master's  kin  shall 
gange,  J^o  at  sa  se  hinn  atte  er  ;  take  to  the  ninth  knee  before  it 
andat5r  er  fra  leysingjanom.  I  falls  to  the  king,  even  though  the 

deceased  man  be  the  eighth  from 

I  the  leysing. 

Further  Thus  wc  scem  to  See  the  family  of  the  leysing 

r^^d  m*°t  ^^^  ^^^  '  made  his  freedom  ale  '  gradually  growing 
stages  of     up  into  a  kindred  in  successive  stages  until  in  the 
nerations.    ninth  generation  a  kindred  of  leysings  had  been  fully 
formed  and  might  be  very  numerous. 

In  the  corresponding  clause  in  the  Frostathing 
law  (IX.  11)  further  details  are  mentioned.  If  not 
previously  purchased  by  agreement  with  the  master, 
the  '  thyrmsl '  came  to  an  end  after  four  generations  : 
that  is,  the  fifth  generation  was  free  from  them. 
They  lasted,  therefore,  over  the  first  four  generations 
from  the  original  leysing  to  his  great-grandchildren. 
For  these  four  generations  the  leysing  and  his  de- 
scendants were  the  leysings  of  the  master  and  his 
descendants. 

Then  the  clause  goes  on  to  show  that  the  first 
leysing   having    '  made  his  freedom  ale  '  shall  take 
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inheritance  only  of  his  son  and  daughter,  and  of  his 
own  freedman.     The  sons  of  this  ley  sing  take  inheri- 
tance   from  six  persons,  viz.    father,  mother,   sons.  At  the 
daughters,  brothers,  sisters,  and,  seventhly,  from  any  neratio^n 

freedman  of  their  own.  *^e  lord- 

ship over 

Sva   seal  sunr  leysingia  taca  ^         So  shall  the  son  of  a  leysing   ^"^^ 

oc  sunarsunr  oc  pess  sunr  .  .  .  oc  j  take,  and  his  son's  son  [grandson] 

sva  dottir  oc  systir  seni  sunr  oc  \  and  his  son  [great-grandson]  .  .  . 

broSir,   ef  ])eir   ero   eigi  til.     Oc  .  and  daughter  and  sister  like  son  and 

sva  seal  hvart  ])eirra  hyggia  fyrir  brother,  if  there  are  none  of  these. 

o^ru.  I  Each  of  these  shall  provide  for 

1  the  other. 

Failing  these  leysing  claimants,  the  inheritance 
rights  revert  to  the  master  to  the  ninth  knee,  and,  it 
is  added,  '  also  providing  for  these  if  needed.' 

There    is   here    something   very   much   like   the  Analogy 
Cymric  gwely  or  family  of  descendants  of  a  great-  Cymric 
grandfather  with  rights  of  maintenance  under  the  s^^^^^- 
rules  of  '  tir  gwelyauc '  and  mutual  liability.     Until 
a  kindred  has  been  formed  the  master's  obligation  to 
provide  for  the  leysing  remains,  and  it  does  not  cease 
altogether  until  the  kindred  is    complete.     In   the 
meantime  as  the  kindred  is  formed  its  members  are 
mutually  liable  for  each  other's  maintenance.     In  this 
respect  within  the  group  of  descendants  of  a  great- 
grandfather there  is  solidarity  for   maintenance  as 
w^ell  as  wergeld. 

We  are  dealing  evidently  here  with  a  family  of 
leysings  growing  into  a  kindred,  as  under  Cymric 
custom  the  family  of  the  Aillt  and  Alltud  grew  into 
a  kindred.  During  all  these  four  generations  the 
family  were  leysings  with  a  rett  of  six  ores.  But 
the  fifth  generation  seems  to  rise  into  a  second  grade 
of  social  rank  and  to  attain  the  rank  of  '  leysings ' 
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The  lord-    sons '  witli  a  rett  of  einlit  ores.    And  further  in  another 

ship  over        ,  .  ^  ,-     ^  •      ^ 

them  lour  generations,  those  ot  the  ninth  generation  again 
when^ft  rise  in  social  rank  and  seem  to  become  drhorinn  or 
full  kin-      attborinn  men,  i.e.  men  born  in  a  kindred,  with  a  rett  of 

(ued  IS  '  ' 

formed.  sixteen  ores.  They  can  now  boast  of  a  full  leysing 
kindred.  Their  father,  grandfather,  and  great-grand- 
father were  born  in  a  kindred,  and  they  have  now 
full  rights  of  inheritance.  The  master  and  his  de- 
scendants have  no  further  hold  on  them  or  obliga- 
tion for  their  maintenance.  Any  lapsed  inheritance 
now  goes  direct  to  the  king. 

The  drborinn  or  ceitborinn  man,  therefore,  seems  at 
last,  at  the  moment  when  a  full  kindred  of  his  own 
has  risen  up  to  swear  for  him  and  protect  him  by 
feud  or  wergeld,  to  have  become  clear  from  any 
claims  on  the  master's  side.  And  accordingly  if  any 
claim  be  set  up  he  has  to  prove  his  freedom  by  wit- 
nesses '  that  he  can  count  four  of  his  forefathers  as 
drborinn  men  and  himself  the  fifth.'  That  is,  he 
show^s  that  his  great-grandfather  w^as  a  man  with  an 
cett  or  kindred.  If  he  can  prove  this  he  is  free  from 
any  claim  in  regard  to  his  le^^sing  descent. 


En  ef  sa  callaz  drborinn  er 
f\Tir  soc  ver8r,  J)a  teli  hann  flora 
langfet5r  sina  til  arborinna  manna, 
en  sialfr  hann  hinn  fimta,  oc  hafi 
til  ]>ess .  ii .  buanda  vitni  arborinna. 
En  ef  hann  er  sva  li(51auss  at 
hann  faer  ]>at  eigi,  oc  hefir  J)6 
J)essa  vorn  fyrir  ser,  J)a  sanni  aett 


(Frostathing,  IX.  10.)  But  if 
the  accused  calls  himself  (xr6orm?i 
let  him  reckon  up  four  of  his 
forefathers  as  drhorinn  Tnen,  he 
being  the  fifth  himself,  and  have 
for  it  the  evidence  of  two  arborinn 
householders.  But  if  he  is  so 
supportless  that  he  does  not  get 


sina   arborna    meS    guSscirslum.  I  this,  and  yet  sets  up  this  defence 

En  ef  hann  ver^r  scirr  me'S  iarne  !  [viz.  that  he    is    arborinn],  then 

eSa    vitnisburt5,   jm   gialldi    hinn  I  he    shall    prove    his    kin    to  be 

honum   fulretti,   en   biscopi  ei6a  arborinn  by  ordeal.     And  if  he  is 

sect.     En    ef  hann  faer   sic  eigi  i  cleared  by  iron  or  evidence,  the 

scirt,  J»a  hefir   hann   fyrirgort   fe  '  other  shall   pay  him   full   atone- 

sinu  ollu  viS  scapdrottin,  oc  liggia  ment,  and  to  the  bishop  an  oath 
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a  .iii.  merer  sylfrmctnar,  neina  fine.  If  he  cannot  clear  himself, 
hann  launi  af  ser.  Oc  sva  um  he  has  forfeited  all  his  property 
vanar  mann.  to  his  master,  and  is  liable  to  pay 

three  marks  in  silver,  unless  he 
'  work  it  off.     The  same  applies  to 

a  vdnar  mann  [man  of  hope,  i.e. 

the  higher  class  of  ley  sing]. 

So  far  the  conclusions  drawn  from  the  laws  re- 
specting the  leysing  do  not  vary  much  from  the 
views  expounded  by  Dr.  Konrad  von  Maurer  in  his 
'  Die  Freigelassenen  nach  altnorwegischem  Eechte,' 
and  confirmed  by  so  great  an  authority  they  can 
hardly  have  wandered  very  far  from  the  truth. 

The  theory  of  this  gradual  growth  of  the  kindred 
of  the  leysing  is  so  nearly  analogous  to  that  of  the 
Cymric  alltud,  and  the  Irish  fuidhir,  and  at  the  same 
time  so  logical,  when  the  tribal  theory  of  blood- 
relationship  is  applied  to  it,  that  we  cannot  be  dealing 
with  the  fanciful  theory  of  legal  enthusiasts  which 
never  had  an  actual  place  in  practical  life.  Behind 
all  this  imperfect  description,  in  the  laws,  of  social 
conditions  and  landholding  there  was,  no  doubt,  a 
reality,  the  features  of  which  may  be  difficult  to 
grasp  from  our  modern  point  of  view,  but  which 
become,  I  think,  fairly  intelligible  when  approached 
from  a  tribal  point  of  view. 

When  we  consider  that  in  the  course  of  the  succes-  The 
sive  generations,  during  which  some  kind  of  shadowy  have^^^ 
lordship  seems  to  have  prevailed  over  the  family  of  t>ecome  a 
leysings,  they   must  generally  have  multiplied  into  group, 
considerable  numbers,  and  that  the  descendants  of  descend- 
the  master  of  the  leysing  '  who  made  freedom  ale  '  n"aster  ^^^ 
must  during  the  same  period  also  have  multiplied  ;  ^^^°- 
and  further  when  we  consider  that  the  descendants 
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of  the  leysing  were  in  some  sense,  it  would  seem, 
adscripti  glelxv,  we  have  to  recognise  not  merely  a 
relation  between  individuals  but  something  approach- 
ing to  a  relation  between  two  classes,  tribesmen  and 
non-tribesmen,  the  one  in  some  sense  in  a  kind  of 
servitude  to  the  other.  In  other  words,  we  have  to 
conceive  of  a  kindred  of  half-free  tenants,  living 
under  the  joint  shadowy  lordship  of  a  kindred  of 
fully-free  men,  probably  in  some  tribal  sense  land- 
owners, with  complicated  tribal  rights  among  them- 
selves. 

It  would  seem  that  this  semi-subject  class  of 
leysings  were  mostly  the  descendants  of  a  class  of 
thralls,  it  may  be  perhaps  in  origin  some  conquered 
race,  members  of  which  had  gradually  grown  into 
leysings  and  were  now  gradually  in  successive  stages 
growing  into  freemen. 

Before  we  can  fully  understand  this  process  we 
must  examine  the  other  side  of  the  question  and 
learn  what  was  the  position  of  the  fully-free  class  by 
whom  this  more  or  less  shadowy  lordship  over  the 
leysing  class  was  exercised.  In  the  meantime  it  may 
be  remarked  that  the  shadowy  lordship  of  one  class 
or  tribe  over  another  finds  parallels  enough  in  Indian 
experience,  and  that,  coming  nearer  home,  we  have 
only  to  remember  the  petty  exactions  of  the  cadets 
of  French  noble  families  upon  a  peasantry  over 
whom  their  family,  or  the  feudal  head  of  it,  held  a 
quasi-manorial  lordship. 
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IV.    THE    CLASSES   OF    FREE    MEN    AND    THEIR   RELATION 

TO    LAND. 

Following  again  the  clue  of  the  statements  of  the 
'  personal  right '  of  the  different  classes,  and  commen- 
cing with  the  honde  or  ordinary  freeman  settled 
upon  land  and  presumably  having  in  some  sense,  as 
in  Wales,  originally  tribal  rights  to  share  in  the  land 
or  its  use,  the  next  class  which  claims  attention 
above  the  bonde  is  the  odalman  or  odalborn  man  or  The  odai 
hauld,  whose  wergeld  of  96  or  100  cows  was  taken  hTJJa^."^ 
as  that  of  the  full  and  typical  freeman. 

Now,  in  the  Frostathing  law  there  is  a  statement 
as  follows  : — 


Engum  manni  verSr  ior6  at 
otSali  fyrr  en  .  iij  .  langfe^r  hafa 
att,  oc  kemr  undir  hinn  .  iiij .  sam- 
fleytt. 


(XII.  4.)  No  man's  land  be- 
comes an  odal  to  him  until  three 
forefathers  have  owned  it  and  it 
falls  to  the  fourth  in  unbroken 
succession. 


And  again  in  the  Gulathing  law  is  the  following  ;- 


Nu  seal  J»aer  iartSer  telia  er 
o^rlom  scolo  fylgia.  Su  er  ein  er 
ave  hever  ava  leift. 


(270.)  Now  shall  the  lands 
be  told  that  are  odal.  The  first 
is  the  one  which  grandfather  has 
left  to  grandfather. 


the  land. 


The   odalborn  man  inherits   land   from   his   grand-  nis  grand- 
father's grandfather.     The  son  of  an  odalman   who  ^Jiand-^ 
claims  odal  as  odal  by  inheritance  counts  four  or  five  ^f ^K®^  ^^^ 
forefathers  who  had  the  land  before  him. 

In  Gulathing  law  c.  266  is  a  description  of  the 
mode  of  settling  a  claim  as  to  land.  It  describes  the 
sitting  of  the  open-air  court,  from  which  both 
bauggildsmen  and  nefgildsmen  and  relations  by  mar- 
riage of  the  claimant  are  excluded  as  ineligible,  the 
calling  of  witnesses  all  to  be  odalborn  men  of  the 
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same  fylki  as  that  in  which  the  land  lies,  and  so  on. 

The  validity  of  the  claim  is  made  to  rest  accordino- 

to  this  statement  upon  the  ability  to  count  up  five 

forefathers  7C ho  have  possessed  that  land,  while  the  sixth 

possessed  it  both  by  ownership  and  by  odal. 

j^eir  scolo  telia   til   langfef5ra  (266.)      They   [the   men  who 

sinna  .  v  .  er  utt  hava,  en  sa  liinn  .  claim   odal]   shall    count   j&ve   of 

st'tti  er  baet^e  attc  at  eign  oc  at  their  forefathers  who  have  owned 

6t5rlc.  [the  land]  and  the  sixth  having  it 

'  both  in  ownership  and  odal. 

The  odal-  If?  then,  at  the  time  of  the  laws  we  look  at  the 

STuhkhi-  class  of  landowners  who  were  prominent  as  odalmen 
dred  on      qj-  haulds — typical  men  with  werejelds  originally  of 

the  land.  "  ^  ^  .  " 

100  cows — they  were  not  only  men  of  full  kindred 
whose  full  pedigree  of  freedom  went  back  the  neces- 
sary nine  generations,  but  their  grandfather's  grand- 
father must  haye  possessed  the  land.  The  sixth 
generation  of  owners  were  the  first  to  hold  land  both 
in  ownership  and  odal. 

The  steps  in  the  rank  of  Norse  aristocracy  were 
marked,  therefore,  as  in  the  case  of  the  more  depen- 
dent class,  by  the  number  of  the  generations  of 
ancestors  through  whom  they  could  claim  their 
landed  rights. 

Nor  in  the  case  of  the  odalborn  man  any  more 
than  in  the  case  of  the  leysing  must  we  look  upon 
the  odalman  or  hauld  merely  as  a  detached 
indiyidual  landowner  owning  his  own  separate 
estate  like  a  modern  country  squire.  Such  a  concep- 
tion would  be  far  indeed  from  the  truth.  It  must 
be  remembered  that  holdings  in  odal  were  subject  to 
rules  of  division.  Moreover,  indications  appear  in 
the  laws  that  the  division  was  not  merely  one  between 
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the  heirs  of  a  single  holder,  but  something  more  like  The  odai 
what  took  place  between  the  group  of  kinsmen  in  beW  by  ^ 
the  case  of  the  Cymric  gwely  and  '  tir  gueliauc'  andTub"- 
How  otherwise  can  this  clause  be  read  ?  ject  to 

family 


Urn  o^als  iar^er.  Nu  seal 
faer  larger  telia  er  o^rlom  scolo 
fylgia.  Sii  er  ein  er  ave  hefir  ava 
leift.  Su  er  onnur  er  gollden  er  i 
mannsgiolld  .  .  .  ])aer  scolo  oSrlom 
fylgia,  oc  allar  J^acr  er  i  o^als 
skipti  hava  koraet  me^  braeSrom 
oc  me(5  fraendom  ])eini  [sic].  Allar 
atSrar  aurum. 


(G.  270.)  Of  odal  lands.  Now 
the  lands  shall  be  told  which  are 
odal.  One  is  that  left  by  grand- 
father to  grandfather.  Another 
is  that  paid  as  wergeld.  .  .  . 
These  shall  be  odal  and  all  those 
which  have  come  under  odal 
division  hehveen  brothers  and 
their  Mnsmen.  All  other  lands 
shall  be  counted  aurar  [money]. 


divisions. 


At  the  time  of  the  laws  owners  of  odal  had,  it 
appears,  certain  powers  of  selling  their  odal,  but  even 
then  it  was  not  an  uncontrolled  right  of  a  man  to  do 
what  he  would  with  his  own.     His  first  act  must  be  to  The  odai- 
*  go  to  the  "  thing  "  in  autumn  and  offer  it  to  his  odal-  must 
sharers '  {odalsnautr,  one  who  has  odal-right  to  land  to? sale 
in  common  with  others).     (G.  276.)  ofodai 

If  a  man  buys  without  its  having  been  thus  offered, 
then  '  the  odal-sharers  may  break  that  bargain ' 
(G.  277).  Even  when  the  sale  and  purchase  have 
been  made  by  the  public  ceremony  of  skeyting,  i.e.  by- 
taking  earth  from  the  four  corners  of  the  hearth  and 
from  under  the  '  high  seat,'  and  where  field  and 
meadow  meet,  and  with  witnesses  at  the  '  thing '  (G. 
292),  the  odal-sharers  of  the  seller  have  the  right  to 
redeem  it  within  a  twelvemonth  (G.  278). 

Take,  again,  the  case  of  two  brothers  dividing 
odal,  and  observe  how  careful  law  and  custom  had 
been  to  prevent  either  of  the  odal-shares  going  out 
of  the  family.  The  odal  rights  between  them  were 
maintained   for    as    many  generations  as  must  pass 

T 
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before  the  shares  could  be  united  again  by  a  lawful 
marriage  between  a  son  of  one  family  and  a  daughter 
of  the  other  (G.  282).  One  is  tempted  to  say  that 
The  odai-  here  again  there  may  be  something  very  much  like 
have  ^  the  Cymric  gwely  and  to  suppose  that  marriage  was 
keepu'°  forbidden  within  the  gwely,  e.g.  between  second 
in  the        cousius,  and  that  the  odal  sharinor  continued  so  lone^ 

family  '  ^  ^ 

and  to        as  the  gwely  held  together. 

prevent  its 

passing  to  ^t  .     -i  •    ,     i       ic     .      '     >ic  t 

females.  ■^^^  skipta  broeor  tveir  oorlom 

sin  a  inilli,  Jul  seal  J>ingat  hverva 

i   )){i   kvisl   660I,   sem  loten   ero, 

baeSi  at  boSom  oc   at  abiiS,  bioSa 

])vi   at    eins  i   at$ra  kvisl   ef  ]>a 

seeker  ])rot  aet5a  aldautSa  arfr  verSe. 


If  two  brothers  divide  their 
65als  between  them,  the  6'Sals 
shall  pass  into  the  hands  of  the 
branch  which  receives  them  by 
lot,  in  respect  both  of  right  of  re- 
demption and  of  occupation ;  they 


En  eigi  skiliasc  oSol  me6  J^eim  at  shall  only  be  offered  to  the  other 
helldr  fyrr  en  hvartveggia  ma  eiga  branch  if  this  one  comes  to  utter 
dottor  annars.  poverty,  or  the  inheritance  is  left 

without  a  legal  heir.  Yet  the 
latter  does  not  lose  its  right  to 
the  oSals  until  each  of  the  two 
can  marry  the  other's  daughter. 

If  the  family  of  one  of  the  brothers  sinks  into 
utter  poverty  or  is  left  without  a  legal  heir,  the 
other  family  have  the  right  of  redemption  and 
occupancy ;  and  yet  the  poverty-stricken  or  heirless 
branch  does  not  lose  its  rights  to  the  odal  altogether. 
There  is  still  the  chance  that  its  rights  may  be 
restored  when  a  son  on  each  side  can  marry  a 
daughter  of  the  other  side. 

There  is  a  further  clause  in  the  Gulathing  law 
which  provides  that  w^hen  land  falls  to  a  woman  the 
men  of  the  kindred,  '  if  their  relationship  be  so  close 
as  to  be  nefgildi  or  hauggildi ' — that  is,  as  we  have 
seen,  paternal  and  maternal  relations  descendants  of 
great-grandparents — have  a  right  to  redeem  it  from 
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their  kinswoman  at  one-fifth  less  than  its  vaUie, 
'  paying  one  half  in  gold  and  silver  and  the  rest  in 
thralls  and  cattle.'  The  men  then  keep  the  odal  and 
their  kinswoman  '  keeps  the  aurar.'  Even  if  odal 
has  passed  '  three  times  under  the  spindle '  it  comes 
back  at  last  to  the  male  kinsmen  (275). 


Nil  vert5r  kona  baugrygr, 
vertSr  hon  baetJe  arva  oSals  oc 
aura,  oc  a  engi  maSr  undan  henne 
at  leysa.  Nu  ero  ])£er  konor  er 
6t5als  koniir  ero,  oc  oSrlom  scolo 
fylgia,  dotter  oc  systir  oc  fat5ur 
systir  oc  bro^or  dotter  oc  sunar 
dotter.  paer  ero  baugrygiar  tvaer, 
dotter  oc  syster.  paer  scolo  bangum 
bceta  oc  sva  taca  sem  karlmenn, 
oc  sva  eigu  ])ser  bo's  a  ior'Sum 
samt  sem  karlar.  Nu  ero  J>8er 
arvar  fat5ur  sins.  Nu  ek  onnur 
dottor  eina,  en  onnur  sun  einn, 
])a  seal  sunr  leysa  undan  frend- 
konom  sinum  sem  log  ero  til.  En 
ef  enn  skiptizt  um,  oc  elr  hon 
sun  en  ])eir  dcetr,  ])k  scolo  jjeir 
leysa  undan  peim  slicum  aurum 
sem  hann  leysti  undan  moeSr 
J)eirra,  oc  seal  p>a  liggia  iorS  kyrr 
]^ar  sem  komin  er.  pa  er  iorS 
komen  ))rysvar  undir  snri6  oc 
undir  snaelldo. 


If  a  woman  is  a  baugrygr  [an 
only  daughter  who  in  default  of 
heirs  male  could  receive  and  pay 
wergeld]  she  inherits  both  odal 
and  aurar  and  no  man  requires  to 
redeem  it  from  her.  The  women 
who  are  odalwomen  and  take 
odal  are  daughter  and  sister  and 
father's  sister  and  brother's 
daughter  and  son's  daughter. 
Daughter  and  sister  are  two 
baugrygiar.  They  shall  pay  and 
take  haugar  as  males,  and  they 
may  redeem  land  as  men.  Now 
if  they  are  their  father's  heirs, 
and  one  of  them  gives  birth  to  a 
daughter  and  the  other  to  a  son, 
the  son  shall  redeem  [the  odal] 
from  his  kinswomen  as  the  law 
is.  But  if  things  turn  round  again, 
and  she  has  a  son  and  they 
[masc]  have  daughters,  they 
[masc]  shall  redeem  it  from  them 
[i.e.  from  the  daughters]  for  the 
same  payment  by  which  he  re- 
deemed it  from  their  mother,  and 
the  land  shall  then  remain  where 
it  is.  Then  the  land  has  passed 
three  times  under  the  spindle. 


Now  when  these  remarkable  survivals  of  tribal  These  are 

n  -i         '^^  •     •  •  i         i  marks  of 

custom  are  lound  still  remamnig  m  the  laws  as  to  early 

odal  and  odal-sharers  and  the  right  of  kinsmen  wdio  oXeJ". 

would  have  to  pay  wergeld  to  redeem  odal,  so  that  it  "^^^'p- 
may  be  kept  within  the  ring  of  odal-sharers,  they  can- 

I  2 
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not  l)e  regarded  as  laws  framed  to  meet  the  needs 

of  individual  landownersliip.     They  come  down    in 

the  laws  as  survivals  of  family  ownership  under  tribal 

custom,  the   principles   of  which  are   by  no  means 

wholly  obsolete,  even  though  societ}^  may  have  passed 

onwards  some  sta^'es  towards  individual  landowner- 

ship  of  the  more  modern  type, 

rj-jjg  xVnd  when  we  consider  the  solidarity  of  kindreds, 

soiidai-ity    ^g  rei]^ards  the  payment  of  wero^elds  on  the  one  hand, 

of  the  '^  ^    *^     .  .     ^.       . 

family        and    the  corresponding  solidarity  in   the  matter   of 

both  by  landownersliip  on  the  other  hand,  we  can  hardly  fail 
ii^g  and^^  to  recognise  that  the  two  are  connected — that  both 
weigeids.  spring  from  a  tribal  principle  which  lies  at  the  root 
of  tribal  polity.  The  solidarity  of  kindreds,  taken  to- 
gether with  the  liability  of  individuals  to  take  their 
share  in  the  payments  for  which  their  kindred  is 
responsible,  corresponds  to  the  solidarity  of  odal  land- 
holding,  taken  together  with  the  individual  rights  of 
the  odal- sharers.  Unless  every  one  in  a  kindred  had 
his  recognised  tribal  rights  on  the  land,  unless  he 
were  possessed  of  cattle  and  rights  of  grazing  for  their 
maintenance,  how  could  he  pay  his  quota  of  cattle  to 
the  hauld's  wergeld  of  100  cows  ?  The  two  things 
seem  to  hang  together  as  in  the  Cymric  instance,  and 
the  one  makes  the  other  possible. 

v.       THE    LEX   SCANIA   ANTIQUA. 

The    '  Lex   Scania  Antiqua '   might   perhaps   be 
selected  as  fairly  typical  of  Danish  ^  ancient  custom, 

^  Skane,  being    only   divided  I   wards  became  a  Swedish  province, 
from  the  island  of  Zealand  by  the      being  finally  ceded  by  Denmark 
Sound,  during  the  Viking  period  I   in  1658. 
belonged  to  Denmark.     It  after-   I 
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as  tlie  Gulatliing  has  been  taken  as  typical  of  Norse 
custom.  But  apart  from  this  it  contains  some 
chapters  which  seem  to  throw  further  hght  on  odal 
and  family  holding,  and  so  can  hardly  be  overlooked 
in  this  inquiry. 

There  are  two  versions  of  the  Scanian  Law,  one  The  Latin 
in  Latin  and  the  other  in  old  Danish.     They  differ  D^anrsh 
considerably   and  are  certainly  not  translations  one  scani^n^^ 
of  the  other,  though  an  older  text  may  have  been  the  law. 
foundation  of  them  both. 

They  both  refer  to  recently  made  modifications 
of  local  custom  which  fix  their  date  to  the  early 
years  of  the  thirteenth  century. 

The  author  of  the  Latin  text  was  the  Archbishop 
of  Lund  (a.d.  1206-1215),  and  from  the  use  made  by 
him  of  legal  terms  borrowed  more  or  less  from 
Eoman  law  it  may  be  gathered  that  Scanian  custom 
required  for  him  more  explanation  than  the  Danish 
writer  deemed  it  necessary  to  give.^ 

The  rules  with  regard  to  wergelds  cannot  be 
quoted  as  representing  unmodified  ancient  custom. 
They  avowedly  are  the  result  of  modifications  made 
to  remedy  evils  which  had  arisen  partly,  no  doubt, 
from  the  gradual  loosening  of  the  ties  of  kindred. 

In  the  same  way  the  clauses  as  to  property 
represent  the  results  of  long-continued  conflict 
between  ancient  rules  of  family  holding  and  gradual 

^  The  various  views  upon  the   j  in  1846  at  Copenhagen  as  Vol.  I. 

relation   of   the   two   versions  to    i  of  the  Saniling  af  DansTie  Love 

each  other  are  very  usefully  dis-    \  and     both     Latin     and    Danish 

cussed     in    the    introduction    to   I  versions  in  Dr.  Schlyter's  Corpus 

M.   Bcauchct's    Loi   de    Vestro-    '  Juris      Sue-Qotorum      antiqui, 

gothie   (Paris,  1894),  pp.   67-75.  Lund,  1859. 
The  Latin  version  was  published 
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When 
tliere  was 
arrange- 
ment on 
marriage 
widow 
took  half 
of  their 
joint 
property 
if  no 
children. 


innovations  in  the  direction  of  individual  ownership. 
In  tliis  they  resemble  the  Lex  Sahca.  Still  if  family 
holdings  more  or  less  on  the  lines  of  the  Cymric 
gwely,  or  the  Salic  alod,  had  once  been  the  prevalent 
form  of  occupation,  even  new  rules  making  alterations 
could  hardly  fail  to  reveal  traces  of  older  custom. 
The  special  value  to  this  inquiry  of  the  '  Lex  Scania 
antiqua '  is  that  it  does  so. 

Disguised  as  some  of  these  traces  may  be  in  the 
Latin  text,  under  Eoman  phraseology,  with  the 
Danish  version  at  hand  it  ought  not  to  be  difficult 
to  recognise  the  meaning  of  the  facts  disclosed. 

The  first  chapter  relates  to  the  rights  of  a  wife 
surviving  her  husband  when  there  are  no  children  of 
the  marriage. 


Omnia  que  in  hereditate  sunt 
mobilia,  vel  se  moventia,^  vel  im- 
mobilia,  precio  tempore  matri- 
monii comparata,  equis  sunt 
partibus  dividenda,  medietate 
heredes  defuncti  proximos  cum 
prediis  que  propria  ipsius  fuerant 
et  uxorem  altera  cum  suis  prediis 
contingente.  .  .  . 


All  things  in  the  hereditas 
which  are  moveable  or  cattle  or 
immoveable,  brought  in  by  value 
fixed  at  the  time  of  the  marriage, 
are  to  be  divided  in  equal  parts, 
one  part  appertaining  to  the  next 
heirs  of  the  deceased  [husband] 
with  the  lands  which  were  his 
own,  and  the  other  part  to  the 
wife  together  with  her  lands. 


This  clause  may  very  possibly  represent  an 
extension  of  the  rights  of  a  childless  widow  beyond 
what  tribal  custom  may  have  originally  given  her. 
But  certainly  the  fact  that  under  Scanian  law  the 
childless  widow  was  entitled  to  half  of  what  by  compact 
at  the  time  of  the  marriage  had  become  the  joint 
property  of  husband  and  wife,  while  the  other  half 
went  to  the  husband's  next  heirs,  is  good  evidence 


See  Du  Cange,  5.  v.  '  Moventes  '  =;pecudes. 
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that  marriage  was  by  no  means  a  surrender  of  the 
wife  and  her  property  once  for  all  into  the  power  of 
the  husband  and  his  family.  And  evidence  of  the 
accord  of  Scandinavian  with  other  tribal  custom  on 
this  point  is  not  without  value. 

It  may  be  observed,  however,  that  in  the  case 
mentioned  there  had  been  something  like  a  compact 
or  valuation  of  the  property  brought  under  the 
marriage  arrangement  at  the  time  of  the  marriage. 
The  result  might  therefore  have  been  different  if  no 
special  compact  had  been  made.  The  inference 
mio^ht  well  be  that  the  childless  widow  in  that  case 
would  not  have  been  allowed  to  take  her  half  share 
with  her  away  from  her  husband's  kindred. 

Chapter  III.  refers  again  to  a  wife's  property  and  Family 
adds  important  information.     It  brings  before  us  a  vested  m 
family  group  with  something  like  a  family  holding,  f^^j^er^^^ 
And   it   becomes    intelligible    only,   I    think,   when  pater- 
approached  from  this  point  of  view. 

Into  this  family  group  a  wife  has  been  brought 
apparently  without  the  special '  dejSnition '  or  arrange- 
ment. There  are  also  children  of  the  marriage. 
And  the  question  asked  in  the  heading  of  the  Latin 
text  is,  what  shares  the  grandchildren  take  on  their 
father's  death,  not  in  their  parent's  property,  but  in 
the  property  of  the  grandfather. 

The  grandfather  is  the  head  of  the  family  group. 
In  the  Latin  version  he  is  elsewhere  styled  the  pater- 
familias and  in  this  clause  his  sons  dire  filiifamilias. 

In  the  Danish  version  the  family  group  is  simply 
that  of  an  ordinar}^  honde  and  the  family  character 
of  the  holding  is  taken  for  granted  as  not  needing 
special  mention  or  explanation. 
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Tlie  cliapter  is  as  follows  (divided  into  sections 
for  convenience  in  comparison  of  tlie  Latin  and 
Danish  texts) : — 


Dc  bonis  avitis  que  portio 
contingftt  ncpotcs  post  obitum 
filiifamilias. 

(1)  Filiifamilias '  in  sacris 
patcrnis  cum  uxorc  constituti,  si 
sine  diffinicione  ccrte  quantitatis 
bonis  patris  addiderit  bona,  que 
ipse  habuit,  cum  uxore,  quot- 
cmuque  fuerint  filii  de  communi 
substantia,  eciam  prediorum  post 
contractas  nuptias  comparatorum, 
cum  avo  et  aliis  consortibus  post 
obitum  patris  viriles  et  equales 
accipientporcioncs,  (2)  perpriorem 
gradumab  aliis  prediis  excludendi. 
(3)  Si  vero,  in  mansione  patris, 
bona,  que  habuit  cum  uxore, 
fuerunt  diffinita,  ilia  sola,  si 
vivcnte  avo  pater  obierit,  filii, 
quotcumque  faerint,  obtinebunt. 


Of  the  grandfather's  property 
what  portion  goes  to  the  grand- 
children on  the  death  of  Vifilius- 
familiaa. 

(1)  If  a  fiUusfamilias  esta- 
blished with  his  wife  in  the 
paternal  rites  shall,without  defini- 
tion of  the  exact  quantity,  have 
added  to  property  of  his  father 
property  which  he  himself  had 
with  his  wife ;  then,  however 
many  sons  there  may  be,  they 
shall,  after  the  death  of  their 
father,  receive  equal  shares  per 
capita  ivith  the  grandfather  and 
other  co-sharers  in  the  common 
substance  even  of  lands  acquired 
after  the  marriage  was  contracted, 
(2)  they  having  to  be  excluded 
from  other  lands  by  the  prior 
grade.  (3)  But  if  in  the  mansio 
of  his  father  the  property  which 
he  had  with  his  wife,  had  been 
defined,  that  alone,  if  the  grand- 
father was  alive  when  the"  father 
died,  shall  go  to  the  sons,  however 
many  they  may  be. 


The  Danish  text  (I.  5)  is  as  follows  : — 


Vm  bondse  sun  forcer  kono  sina 
j  bo  moeth  fa]>oer  sinum. 

(1)  Far  bondae  son  konu  oc 
forser  hanse  j  bo  maeth  fa))ur 
sinum,  oc  aflaer  barn  wi|)ser  hana 
oc  Iseghs  aey  faelegh  therse  i 
msellin,  tun  tha  dor  bondans  son, 


his 

his 


If  a  bonde's  son  brings 
wife  into  the  house  with 
father. 

(1)  If  a  bonde's  son  gets  a 
wife  and  brings  her  into  the  house 
with  his  father  and  begets  a  child 
with  her  and  no  partnership  is 
made    between     them,^     if     the 


1  ( 


Filius-familias '  in  another 


MS. 


^  As  to  the  fcelagh  or  partner- 
ship between  husband  and   wife, 
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tha  taki  all  hans  born  fullan  lot 
seftir  therae  fapaer  sem  wael  j  kopae 
iorth  sum  j  bolfae.  (2)  ^En  af 
hans  fsethrinis  iortho  fa  the  aey 
wattae  mer  sen  han  will  giuae  them. 
(3)  laeghs  faelagh,  tha  fa  the  aey 
mer  sen  han  atte  j  bo. 


bonde's  son  dies,  then  let  all  his 
children  take  a  full  lot  after  their 
father  as  well  in  land  purchased 
as  in  moveables.  (2)  But  of  his 
[the  bonde's]  father's  lands  they 
get  not  a  whit  more  than  he  will 
give  them.  (3)  If  partnership 
is  made,  then  take  they  no  more 
than  he  [their  father]  owned  in 
the  house. 


This  clause,  in  both  the  Latin  and  the  Danish  ver- 
sion, confirms  the  inference  from  the  previous  one, 
that  there  was  a  difference  of  destination  as  to  the 
property  of  husband  and  wife  according  to  whether 
it  had  or  had  not  been  '  defined  '  and  so  put  in  part- 
nership as  joint  property  of  the  husband  and  wife 
separately  from  the  property  of  the  family  group 
represented  by  the  grandfather. 

If  not  so  defined,  it  became  apparently  under 
ancient  custom  part  of  the  common  family  property 
and  so  divisible  after  the  grandfather's  death  among 
all  the  consortes  instead  of  going  solely  to  the  children 
of  the  marriage. 

The  clause  pictures  for  us  the  family  group  as 
bound  together  by  paternal  rites  {sacris  paternis). 
The  grandfather  is  alive  and  is  the  paterfamilias. 
A  son  who  is  a  Jiliusfamilias  {i.e.,  as  we  shall  see 
presently,  not  an  emancipated  son)  has  married  and 
brought  into  the  mansio,  or  family  homestead  of  the 
grandfather,  property  which  he  had  with  his  wife. 


If  no 
arrange- 
ment on 
marriage 
wife's 
property 
merged 
into  the 
family 
stock. 


see  the  Gulathing  Law,  53.  The 
word  fcelagh  seems  to  be  equiva- 
lent to  the  '  definitio  '  of  the  Latin 
text,  the  definitio  of  the  property 
being  made  at  the  time  of  the 
marriage.     The  word  seems  to  be 


allied  to  the  English  word  'fellow- 
ship.' See  Skeat,  sub  'fellow,' 
who  refers  it  to  Icelandic  '  fclag,' 
literally  '  a  laying  together  of 
property.' 
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This,  not  havincr  beoTi  '  defined  *  on  marriage,  so  as 
to  keep  it  separate,  has  become,  in  the  phrase  of  the 
Latin  text, '  added  to  the  property  of  the  grandfather/ 
The  husband  has  died  leaving  several  sons,  it  matters 
not  how  many.     The  question  is,  what  share  these 
grandsons  are  to  take  in  the  property  which  their 
father  had    with   their  mother,   which,   for  want  of 
'  definition,'  has  become  added  to  the  grandfather's 
property,  or,   in  other  words,  become   part   of  the 
'  substantia  communis.' 
There  was         The  answcr  is  that  the  parents'  property  does  not 
cession  by   go  exclusively  to   their  children  as  it  would  have 
tatioTto  a  ^^^^^  ^^  ^^  ^^^  been  defined  and  separate  property. 
deceased     It  has  become  merged  in  the  famil}^  property,  and 
during  the  there  is  no  sharing  of  this  till  the  grandfather's  death, 
father's      But  apparently  by  a  compromise,  due  probably  to 
hfetime.      pecent  legislation,  they  are  allowed  on  their  father's 
death,  according  to  the   Latin   text,  to  take  equal 
shares  in  his  property  per  cajnta  '  with  the  grand- 
father   and   other   consortes,'   or,    according   to   the 
Danish   text,  a  '  full  lot '  in  it.      We  are  not  told 
who  were  the  '  consortes '  with  whom  and  the  grand- 
father it  was  to  be  shared.     The  consortes,  whether 
uncles  or  cousins  or  both,  were  the  co-sharers  in  the 
'  communis  substantia '  of  the  family  holding. 

In  the  final  paragraph  of  the  clause  both  texts 
give  the  alternative  rule  applying  to  cases,  pro- 
bably the  most  frequent,  in  which  proper '  definition ' 
of  the  wife's  property  had  been  made  on  the  marriage. 
And  the  rule  is  stated  to  be  that  the  property  so 
defined  and  made  joint  or  partnership  property  on 
the  marriage,  and  that  alone  (ilia  sola),  would  go  to 
the  children  of  the  marrias^e  at  their  father's  death 
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during  the  life  of  the  grandfather.  According  to 
the  Latin  text,  they  were  excluded  from  the  other 
family  property  '  by  the  prior  grade.'  As  the 
Danish  version  puts  it :  '  not  a  whit  of  the  other 
property  would  they  get  except  what  the  grandfather 
chose  to  give  them.' 

That  this  is  the  true  meaning  of  these  clauses 
is  confirmed  by  other  chapters. 

Chapter  XVI.  is  headed :    '  How  much  may  be  Peimis- 
conferred  by  a  father  upon  the  sons  of  a  deceased  thTgi^nd- 
son  durinsf  the  lives  of  the  other  sons,  their  uncles.'  ^^*^®^'  *^ 

o  '  give  suc- 

The  text  is  as  follows  : —  cession  to 

a  deceased 

Licet  cuique  post  mortem  filii  |         It  is  lawful  to  every  one  after   ^?^ij  , 
quantum  ipsi  deberetur  si  viveret,  I   the  death  of  a  son  to  confer  upon 
ejus  filio  nepoti  conferre.  a  grandson,  the  son  of  that  son, 

whatever  would  have  been  due  to 

the  son  had  he  lived. 

This  seems  to  be  a  special  permission  to  the  grand- 
father during  his  life  to  mitigate  the  injustice  of  the 
customary  rule  excluding  grandchildren  from  suc- 
cession by  representation  in  their  deceased  parent's 
property. 

If  under  Scanian  custom  the  children  of  a  dead 
jiliusfamilias  had  succeeded  by  right  to  their  father's 
property,  this  special  permission  would  not  have  been 
needed.  But  it  seems  to  be  clear  that  no  such  right 
of  succession  was  recognised  by  ancient  custom. 

Chapter  XI.  opens  with  the  following  general 
statement,  there  being  in  this  case  no  question  of  a 
marriage  or  a  wife's  property. 

Patre      superstite      defunctus  |         The  father  surviving,  the  dead  Otherwise 

filiusfamilias  nullum  habct,  ac  si  filhisfnmilias  has   no   successor,  "o  succes- 

nunquam     fuisset    gcnitus,    sue-  as  if  he  had  never  been  born.  b^°cu^tom 
ccssorem. 
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Both  in 
Norse  and 
Scanian 
custom 
originally 
on  a  son's 
death  his 
share  in 
the  odal 
merged 
in  the 
common 
stock. 


This  seems  to  make  it  clear  that,  the  grandfather 
being  aUve,  the  grandchildren  took  by  right  under 
ancient  custom  no  share  in  their  deceased  father's 
property.  It  was  simply  merged  in  the  family 
holding,  nnd  they  must  wait  for  their  shares  in  it 
along  with  the  other  co-sharers  after  the  grandfather's 
death. 

The  growing  feeling  of  the  injustice  of  this  from 
the  individual  pohit  of  view  was  probably  the  reason, 
not  only  why  the  permission  in  Chapter  XVI.  was 
given,  but  also  why,  following  the  example  of  Eoman 
law,  the  emancipation  of  sons  was  admitted. 

Chapter  XL  proceeds,  after  the  initial  sentence 
above  quoted,  to  tell  what  happened  in  the  case  of 
the  death  of  an  emancipated  son  dying  without 
children.     But  this  does  not  concern  us. 

It  may  be  well  before  passing  from  the  considera- 
tion of  these  clauses  of  the  Scanian  law  to  bring  into 
notice  a  short  isolated  clause  from  the  Gulathing 
law,  which  seems  to  accord  with  them,  and  so  to 
connect  the  Scanian  rules  of  family  holdings  with 
somewhat  similar  rules  as  to  the  Norse  odal-sharing. 
The  denial  of  the  right  of  representation  in  both 
Scanian  and  ISTorse  ancient  custom  suggests  that  a 
common  principle  may  underlie  the  custom  in  both 
cases. 

The  clause  of  the  Gulathing  law  (294)  is  as 
follows : — 


Nu  ero  broeSr  tveir  oc  andast 
annar  fyrr  en  faSer  ]:)eirra  oc  livir 
sunr  efter  hinn  daut5a.  pa  seal 
hann  ])ann  lut  leysa  o^rla  at 
fimtungs  falla,  undan  faSur  broe'Sr 
sinum,   sem  fa^ur  hans   stoS   til 


Now  there  are  two  brothers 
and  one  of  them  dies  before  their 
father,  and  a  son  lives  after  his 
death.  He  shall  redeem  from  his 
father's  brother,  at  one  fifth  less, 
that  part  of  the  odal  to  which  his 
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efter  fat5ur  sinn.  En  eigi  mahann 
fyrr  leysa  en  faSur  father  hans  cr 
anda'Sr. 


father  was  expectant  heir  after  his 
father.  But  he  may  not  redeem 
it  till  his  father's  father  be  dead. 


In  tliis  case,  as  before,  there  are  living  a  grand- 
father and  a  son  and  a  grandson  (son  of  a  deceased 
son).  The  share  which  the  deceased  son  as  coheir 
with  his  brother  might  at  first  sight  be  expected  to 
take  in  the  grandfather's  odal  does  not  go  directly  to 
the  grandson.  By  apparently  a  new  law  he  has 
permission  after  the  grandfather's  death  to  redeem  it 
from  his  uncle  at  one  fifth  less  than  its  value. 

This  can  only  be  explained  upon  the  principle 
that  under  ancient  Norse  custom  the  sons  of  a 
deceased  son  would  not  succeed  by  right  of  represen- 
tation to  their  deceased  father's  share  in  the  division 
of  the  grandfather's  property.  Evidently  the  right 
to  redeem  it  from  their  uncle  was  an  innovation  of 
later  law.^ 

These  and  other  innovations  may  have  been  the  The  new 
result  of  a   new  sense    of  justice  brought   in  with  amend 
Christianity  or  under  the  influence  of  Eoman  law.    The  custom 
question  for  us  is  the  meaninpf  of  the  ancient  custom,  show  what 

^  ^  .  .  it  once 

And  we  are  brought  back  to  the  pomt  that  m  so  far  was. 
as  the  family  group  more  or  less  may  have  resembled 
the  Cymric  gwely,  and  is  approached  from  this  point  of 
view,  it  must  be  regarded  as  the  group  of  descendants 
of  a  common  grandfather  or  great-grandfather,  who 
is,  in  the  Archbishop's  phrase,  the  paterfamilias. 
While  he  is  alive  the  landed  rights  are  vested  in  him. 
On  his  death  his  sons  take  his  place  with  divided  or 


^  See  Untersuchungen  zur 
Erhenfolge  <fc.,  Julius  Ficker,  ii. 
p.     143  :     '  Gulathingsbuch    und 


Frostathingsbuch  kennen  keincn 
Eintritt  der  Sohnessohno  in  das 
voile  Eecht  dcs  Parens.' 
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undivided  equal  shares,  but  still  as  the  representative 
members  of  the  original  gwely  or  family  group.     One 
of  them  dies,  and  the  question  is  whether  the  surviving 
brothers  '  of  tlie  prior  grade '  are  to  promote  into 
this  grade  at  once  the  sons  of  their  deceased  brother. 
Such  a  course  might  naturally  be  regarded  as  pre- 
ferring these  nephews  to  their  own  sons.     The  rights 
of  all  the  members  of  the  '  lower  grade  '  will  come  in 
time  when  all  of  the  '  prior  grade '  are  gone  and  the 
grandsons  share    equally  per   capita   in   the   family 
Thus  the    property.     In    the   meantime    the  sons  of  deceased 
laws  throw  parents,  like  those  whose  fathers  are  alive,  must  wait. 
NorJe'odai  ^^  ^^  ^^3^  liavc  been  under  ancient  custom.     But  in 
holdings,    coursc   of  time   family  ties  weaken   and   individual 

Thev  were      .  ..,«,. 

family  riglits  grow  Stronger  m  national  feelmg,  as  we  nave 
^"^^*  seen  them  everywhere  doing.  And  then  little  by 
little  compromises  are  made.  The  joint  property  of 
husband  and  wife,  even  if  not  properly  '  defined,'  is 
recognised  in  the  Scanian  law  as  belonging  to  the  sons 
of  the  marriage  to  the  very  limited  extent  that  they 
may  have  equal  shares  with  the  other  consortes 
whether  uncles  or  cousins.  The  sons  of  the  deceased 
brother  when  the  grandfather  is  dead  and  division 
among  the  brothers  comes  in  question  are  allowed 
by  the  clause  in  the  Gulathing  law  to  buy  back  their 
father's  share  in  the  odal  at  a  fifth  less  than  its 
value  instead  of  sharing  in  it  as  family  property. 

So  far  the  clauses  in  the  Scanian  and  Gulathing 
laws  considered  together  seem  to  throw  light  upon  the 
traditional  principle  on  which  the  rights  of  the  odal- 
sharers  of  the  Norse  laws  may  have  been  founded. 

The  rules  of  Cymric  custom  may  not  be  identical 
with  those  of  Scandinavian  custom,  but  we  seem  to 
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recognise  very  similar  tribal  principles  at  tlie  root  of 
them  both. 


Finally  other  clauses  in  the  Scanian  law  may  be 
alluded  to  as  pointing  to  the  common  liability  of  the  Tihe  pater 
family  group,  i.e.  of  the  paterfamilias  and  others  '  in  {nd  those 
communione'  with  him. 

Chapter  IX.  is  as  follows : — 


m  com- 
munion 
with  him. 


Universos  contingit  de  com- 
muni  consortio  quicquid  vel  culpa 
amittitur  vel  industria  conquiritur 
singulorum. 


As  regards  the  common  consor- 
tium whatever  is  lost  by  the  fault 
of  or  acquired  by  the  industry  of 
individuals  concerns  all. 


And  in  Chapter  LXXXVII.  it  is  enacted  that  if 
a  person  denies  that  he  is  in  possession  of  a  thing 
stolen  and  if  afterwards  upon  scrutiny  it  is  found  in 
his  house,  double  the  value  of  the  thing  stolen  is  to 
be  taken,  '  not  only  from  the  portion  of  the  pater- 
familias^ but  also  from  the  common  property  [de  bonis 
communibus),  however  many  there  may  be  with  the 
paterfamilias  in  commimione.' 

And  the  reason  stated  confirms  the  prevalence  of 
family  holdings  of  the  kind  already  mentioned. 

The  double  value  is  to  be  taken, 


.  .  .  non  de  sola  patrisfami- 
lias  porcione  sed  de  bonis  com- 
munibus  quotcunque  fuerint  cum 
patrefamilias  in  communione. 
Nam  cum  omnes  lucrum  re- 
spicerent  in  detentione  non  est 
mirum,  si  dampnum  in  ejusdem 
rei  contingat  omnibus  restitutione. 


.  .  .  not  from  the  portion  of 
the  paterfamilias  alone,  but  from 
the  common  property,  however 
many  there  may  be  with  the 
^paterfamilias  in  communione. 
For  since  all  expect  gain  from  the 
detention  [of  the  thing  stolen]  it 
is  not  strange  if  all  sustain  loss  in 
its  restitution. 


The    paterfamilias   in   whose    house    the    stolen 
property  is  found  is  evidently  himself  a  member  of 


no  co- 
swearer 
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a  wider  family  group  with  common  interests  and 
liabilities.  And  the  clause  goes  on  to  say  that  the 
accused  must  deny  the  charge  with  twelve  co- 
swearers  if  the  thing  stolen  be  worth  half  a  mark, 
or  submit  to  the  test  of  the  ordeal  of  hot  iron. 
The  resort  lu  Chapter  XCIX.  the  ordeal  of  hot  iron  is 
ordVfU  if  described  as  having  three  forms  :  (1)  that  of  walking 
on  twelve  red-hot  plough-shares  ;  (2)  that  called  '  trux 
iarn,'  applied  to  cases  of  theft :  i.e.  carrying  an  iron 
twelve  feet  and  then  throwing  it  into  a  basin  ;  (3)  that 
of  carrying  it  nine  paces  and  then  casting  it  down : 
called,  from  the  throwing,  scuzs  iarn.  After  the 
ordeal  the  feet  or  hands,  as  the  case  might  be,  were 
to  be  wrapped  in  cloth  and  sealed  to  prevent  fraud, 
and  so  to  remain  till  the  sabbath,  on  which  day  it 
should  be  opened  and  viewed  in  order  to  ascertain 
the  innocence  or  guilt  of  the  accused. 

This  is  one  of  the  clauses  which  fixes  the  date  of 
the  Latin  version,  for  the  ordeal  was  abolished  in 
A.D.  1215.1 

On  the  whole,  we  may  fairly  conclude  that  the 
Scanian  law  when  regarded  from  a  tribal  point  of 
view  affords  additional  evidence  of  family  occupation 
or  ownership  and  of  the  solidarity  of  the  family 
group  in  Scandinavian  society.  But  at  the  same  time 
it  shows  that  in  Scandinavia,  as  elsewhere,  family 
Qwnership  was  gradually  succumbing  to  the  new 
rules  of  individual  ownership. 

The  same  process  of  gradual  disintegration  of 
tribal  usage  is  visible  also  in  the  chapters  relating  to 
wergelds. 

^  Beauchet,  p.  60. 
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In  Chapter  XLIII.  it  is  enacted  that  the  amount  The 
to  be  paid  for  homicide  is  not  to  exceed  15  marks  of  wer^id. 
silver. 

In  Chapter  XLIY.  it  is  stated  that  the  wergeld  is 
to  be  divided  into  three  equal  parts,  of  which  each  is 
commonly  called  a  sal.  And  in  the  next  chapter, '  De 
Compositione,'  we  are  told  that  before  the  time  of  the 
last  constitution  it  always  lay  upon  the  slayer  or  his 
heir  to  provide  the  first  portion  only  from  his  own 
property.  He  might  then  exact  the  second  portion  How 
from  his  agnates,  and  finally  the  third  and  last  from  divided. 
his  cognates.  Then  it  proceeds  to  say  that,  as  ex- 
cessive amounts  were  levied  by  violence  upon  the 
kindred.  King;  Canute  had  laid  down  certain  rules  for 
the  payments.  Liter  alia,  it  was  enacted  that  of  the 
two  thirds  falling  on  the  kindred,  both  agnates  and 
cognates  being  computed  in  their  grades  of  kinship, 
the  prior  grade  should  always  pay  twice  as  much  as 
the  grades  behind  it. 

Further,  in  Chapter  XLVII.  it  is  stated  that  accord- 
ing to  ancient  law  the  distribution  should  be  so  made 
that  each  third  should  be  divided  again  into  sub- 
thirds,  one  of  which  should  be  paid  to  the  heirs  of  the 
slain,  the  second  to  the  agnates,  and  the  third  to 
the  cognates. 

It  appears  also  from  Chapter  XLV.  of  the  Latin  Later 
version  and  s.  84  of  the  Danish  version  that  special  Stions. 
care  had  been  taken  to  prevent  fraud  on  the  part  of 
the  slayer  in  claiming  the  aid  of  his  kinsmen.  He 
was  to  pay  one  '  sal '  of  his  own  payment  before 
calling  upon  them  for  their  portion,  which  was  called 
the  cettcebot.  He  then  was  to  collect  together  his 
father's  friends  and  compute  with  them  what  each 

u 
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was  to  pay.  And  when  the  day  for  payment  came, 
not  a  penny  was  to  be  paid  into  the  slayer's  hands 
till  the  hour  when  lie  paid  it  over  to  the  slain  man's 
kindred.  Tlien  they  were  safe.  The  same  course 
was  to  be  afterwards  adopted  as  regards  the  pay- 
ments of  maternal  relations. 

The  Latin  version  (Chapter  XLY.)  proceeds  to 
say  that  this  legislation  not  having  been  successful 
in  extirpating  fraud  and  discouraging  murder,  King 
Waldemar  II.  (a.d.  1202-1241)  enacted  that  the 
murderer  should  be  liable  for  the  whole  wergeld 
(instead  of  one  third).  The  agnates  and  cognates 
were  not  to  be  forced  by  him  to  contribute  against 
their  will.  Within  three  days  the  murderer  was 
publicly  to  offer  satisfaction  or  be  outlawed,  in  which 
case  he  would  be  liable  to  be  put  to  death  by  any 
one.  In  case,  however,  of  his  flight,  his  relatives, 
agnates  and  cognates,  were  individually  to  offer  theiir 
proper  share  of  two  thirds  of  the  wergeld  or  be  liable 
to  the  vengeance  of  the  relatives  of  the  slain,  so  that 
the  latter  should  not  be  deprived  of  all  satisfaction. 

These  clauses  throw  some  light  on  ancient  custom, 

but  they  are  evident  signs  of  the  gradual  loosening  of 

the  ties  of  kindred. 

Payment  In  Chapter  L.  of  the  Latin  version  the  payment  for 

servus        a  servus  is  fixed  at  three  marks,  and  in  Chapter  LII. 

Sertus.     ^^^  payment  for  a  lihertus  is  fixed  at  half  that  of  the 

freeborn  man. 

It  is  difficult  to  judge  how  far  these  are  to  be 
taken  as  the  ancient  wergelds  of  Scanian  custom,  or 
whether  they  had  been  altered  in  amount  by  changes 
in  the  currency  or  recent  legislation. 

The  wergeld  of  15  marks  of  silver  is  exactly  half 
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of  that  of  the  normal  wergeld  of  the  Norse  hauld. 
And  yet  it  does  not  seem  likely  that  it  had  been 
reduced  in  amount  by  recent  legislation  when  it  is 
considered  that  under  the  Norse  laws,  as  we  have 
seen,  the  tendency  seemed  to  be  to  add  '  sakauka '  to 
the  ancient  wergelds  rather  than  decrease  them. 

It  may  be  noted  also  that  in  a  later  addition  ^  to 
the  Danish  version  it  is  stated  that  '  a  man's  bot  is 
30  good  marks  and  overbot  26  marks  and  16  ortugs.' 
And  also  in  the  '  City  Law '  of  a.d.  1300  the  wergeld 
is  stated  at  30  marks  with  an  additional  '  overbot.'  '^^ 


We  seem  bound  to  consider  the  wergeld  of  the  The 
freeborn   man  under  the  '  Lex   Scania  antiqua '  of  wergeld 
the  previous  century  as  15  marks  of  silver.  tha^of^ 

The  explanation  probably  may  be  that  the  bonde  J^^^ 
and  not  the  hauld  was  taken  as  the  typical  freeborn 
man. 

When  it  is  further  considered  that  in  the  Danish 
version  of  the  Scanian  law  there  is  no  mention  of  the 
hauld,  and  that,  as  we  have  seen,  the  boiide  seems  to 
have  been  regarded  as  the  ordinary  householder  or 
paterfamilias  of  the  family  holding,  the  inference 
becomes  probably  a  fair  one  that  the  bo7ide  was  the 
typical  ingenuus  or  freeborn  man  for  the  purpose  of 
the  wergelds. 

If  this  may  be  assumed,  then  the  wergelds  of  the 
Scanian  law  accord  well  with  the  Norse  wergelds. 
For  in  that  case  the  wergeld  of  the  bonde  is  15  marks 
of  silver  in  both  laws.  And  further  the  w^ergeld  of 
the  libertus  of  the  Scanian  law  and  that  of  the  Norse 


*  Addition  F.  1.  '^  Skanska  Stadsrdiien,  s.  43. 
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leysiiii:  after    he   had  made    his   freedom's   ale   also 
correspond,  being  half  that  of  the  bonde. 

It  may  further  be  noted  that  as  in  the  Norse  law 
so  also  in  the  Scanian  law  the  payment  for  an  eye  or 
hand  or  foot  was  half  a  manbot,  while  the  full 
manbot  was  payable  if  both  eyes  or  hands  or  feet 
were  destroyed.^ 


yi.    SCANIAN   AND    LOMBARDIC   CUSTOM   COMPARED. 


Lombar- 
dic 

custom. 


Edict  of 
Rothar. 
A.D.  643. 


Before  closing  this  very  imperfect  chapter  on  the 
Scandinavian  laws  it  may  be  well  to  compare  with  them 
clauses  from  the  Lombardic  laws  relating  to  the  family 
holding  of  land  and  property  '  in  communione.' 

The  laws  of  the  tribes  still  remaining  on  the  Baltic 
were  five  or  six  centuries  later  in  date  than  the  laws  of 
the  Lombardic  emigrants  who  had  left  their  old  home 
and  settled  in  the  South  upon  Eoman  ground.  And 
yet  in  this  matter  we  find  traces  of  the  same  ancient 
custom  of  family  holdings  underlying  them  both,  not- 
withstanding wide  separation,  and  what  is  more,  of  the 
same  process  of  change  going  on  notwithstanding  the 
difference  in  date.  Eoman  and  Christian  influences 
had  not  reached  the  Scanian  district  on  the  Baltic 
till  the  twelfth  century,  and  were  only  then  effecting 
changes  which  in  the  seventh  century  had  already 
been  accomplished  in  Transylvania  and  Italy. 

The  first  clause  to  which  reference  may  be  made 
is  s.  153  of  the  '  Edict  of  Eothar '  (a.d.  643).     It  is 


1  See  I.  s.  92  of  the  Danish 
version.    The  word  Manbot8er  = 


mulcta  homicidal,  Schlyter,  Gloss. 
suh  voce. 
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entitled  '  De  gradibus  cugnationum.*     It  is  interesting 

as  showing  that  seven  generations  were  necessary  to  Kindred 

of  seven 

genera- 
tions. 


the  complete  kindred. 

Omnis  parentilla  usque  in 
septimum  geniculum  nomeretur, 
ut  parens  parenti  per  gradum  et 
parentillam  heres  succedat :  sic 
tamen  ut  ille  qui  succedere  vult, 
nominatim  unicuique  nomina 
parentum  antecessorum  suorum 
dicat. 


Let  every  parentilla  up  to  the 
seventh  knee  be  named,  so  that 
parent  to  parent  by  grade  and 
parentilla  the  heir  may  succeed ; 
so  moreover  that  he  who  wishes 
to  succeed  must  tell  name  by 
name  the  names  of  his  antece- 
dent parentes. 


Seven  generations  would  reach  back  to  the  great- 
grandfather's great-grandfather,  an  important  limit 
of  kindred  both  in  the  Norse  laws  and  those  of  the 
Cymri. 

Another  clause  of  the  same  edict  (c.  167),  under 
the  heading  '  De  fr aires,  qui  in  casam  communem 
remanserent'  enacts  as  follows  : — 


Si  fratres  post  mortem  patris 
in  casa  commune  remanserint. 
et  unus  ex  ipsis  in  obsequium 
regis  aut  judicis  aliquas  res 
adquesiverit,  habeat  sibi  in  antea 
absque  portionem  fratrum ;  et 
qui  foras  in  exercitimi  aliquit 
adquisiverit,  commune  sit  fratri- 
bus  quod  in  casa  dimiserit. 


Et  si  quis  in  supraseriptis 
fratribus  gairethinx  fecerit, 
habeat  in  antea  cui  factum 
fuerit. 


If  brothers  shall  have  re- 
mained in  the  common  home 
after  the  father's  death  and  one 
of  them  shall  have  acquired 
some  property  in  service  of  the 
king  or  judge,  let  him  henceforth 
have  it  for  himself  without  the 
brothers  sharing  in  it.  And  if 
one  shall  have  acquired  anything 
abroad  in  the  army  let  that  be  in 
common  to  the  brothers  which 
he  left  behind  in  the  home. 

And  if  any  one  of  the  said 
brothers  makes  a  donation,  let  him 
to  whom  it  was  made  have  it 
henceforth. 


Family 
holdings. 


The  rest  of  the  clause  refers  to  payments  to  a 
wife  brought  into  the  family  holding  by  a  brother. 
The  '  meta '  or  portion  has,  in  this  case,  been  given 
to   her   on  marriage  out  of  the  common  property, 
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and  so  the  rights  of  the  other  brothers  have  to  be 
considered. 

Et  qui  ex  ipsis  uxorem  And  lie  who  of  thcin  marries 
diixerit,  et  de  rebus  communes  I  a  wife  and  her  meta  was  given 
meta  data  fuerit :  quando  alteri  '  from  the  common  property,  when- 
idem  uxorem  tollere  contigerit,  '  ever  it  happens  to  another  like- 
aut  quando  ad  divisionem  facien-  '  wise  to  take  a  wife  or  whenever 
dam  venerit,  simili  modo  de  •  it  comes  to  a  division  being  made, 
cumunes  rebus  ei  refundatur  in  the  same  way  there  shall  be 
aliut  tantum  quantum  frater  in  |  refunded  to  him  from  the  com- 
meta  dedit.  De  paterna  autem  I  mon  property  as  much  as  the 
vel  matema  substantia  quod  brother  gave  in  meta.  But 
relicum  fuerit  inter  se  aeqnaliter  ;  whatever  is  left  of  the  paternal 
dividant.  I  or  maternal  substance  let  them 

i  divide  among  them  equally. 

Rules  of  Attempts  to  settle  such  questions  as  these,  whether 

divisions.  ^^^  ^^CJW  far  property  acquired  by  one  brother  is  to  form 
part  of  the  common  family  property  or  be  retained 
by  the  brother  acquiring  it,  and  again  how  the  fact 
that  the  payment  for  a  wife's  '  meta  '  had  been  taken 
from  the  common  family  property  was  to  affect  the 
rights  of  the  brothers  when  they  came  to  a  division, 
are  in  themselves  good  proof,  so  far  as  they  go,  of  the 
continuance  of  family  holdings.  But  the  changes 
made  by  these  clauses  show  the  same  tendency 
which  we  have  seen  in  the  Scanian  laws  towards 
individual  ownership  and  the  breaking  up  of  the 
family  holdings. 

Finally,  the  point  which  in  the  Scanian  laws 
was  most  suggestive  of  the  original  completeness  of 
the  family  community  of  property,  viz.  that  origi- 
nally there  was  no  succession  of  sons  to  their  father's 
share,  but  division  per  capita  between  the  uncles 
on  the  grandfather's  death,  appears  again  in  the 
Lombardic  laws  and  is  dealt  with   in   the   seventh 
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century  practically  in  the  same  way  as  in  Scania  it 
was  dealt  with  centuries  later. 

From  the  tribal  point  of  view  the  solidarity  of  the 
family  group  was  the  chief  interest  regarded.  But 
the  point  of  view  was  changed.  Under  the  new 
influences  the  interests  of  the  individual  came  more 
and  more  into  prominence. 

It   now   seemed   unjust   to   the    sons  that  their  nosuc- 
father's  property  should  be  allowed  simply  to  lapse  sons  by  *^ 
into  the  common  stock  of  the  family  till  the  grand-  t^licmTt 
father's  death  and  then  left  to  be  divided  amonff  the  first,  but 

.  afterwards 

uncles.  And  to  mitigate  the  injustice  the  right  to  aUowed. 
succeed  was  given,  in  the  Lombardic  as  in  the 
Scanian  laws,  to  the  hmited  extent  that  upon  the 
grandfather's  death  the  sons  took  the  share  of  their 
father  with  the  uncles  in  the  division,  as  if  he  had 
been  living  at  the  time. 

S.  5  of  the  '  Leges  a  Grimowaldo  additge  '  is  headed 
'  De  successione  nepotum  qui  post  mortem  patris  in 
sinu  avi  remanserint,'  and  is  as  follows  : — 


Si  quis  habuerit  filios  legiti- 
mos  uniun  aut  plures,  et  con- 
tigerit  unum  ex  filiis  vivente 
patre  mori,  et  reliquerit  filios 
legitimos,  unum  aut  plures,  et 
contigerit  avo  mori,  talem  partem 
percipiat  de  substantia  avi  sui, 
una  cum  patruis  suis,  qualem 
pater  eorum  inter  fratribus  suis 
percepturus  erat  si  vivus  fuisset. 


Similiter  et  si  filias  legitimas 
unam  aut  plures,  aut  filii  natu- 
rales  imum  aut  plures  fuerint 
habeant  legem  suam,  sicut  in 
hoc   edictum    legitur.     Quia    in- 


If  any  one  shall  have  legiti- 
mate sons,  one  or  more,  and  it 
happens  that  one  of  the  sons 
dies,  the  father  being  living,  and 
he  leaves  legitimate  sons,  one  or 
more,  and  it  happens  that  the 
grandfather  dies,  let  him  [the 
son]  take  such  part  of  the  sub- 
stance of  his  grandfather  together 
with  his  uncles  as  their  father  if 
he  had  been  alive  would  have 
taken  among  his  brothers. 

Likewise  also  if  there  were 
legitimate  daughters,  one  or  more, 
or  natural  sons,  one  or  more,  let 
them  have  their  rights  as  is 
decreed  in  this  edict.     Because  it 


296 


Sca7idinavia7i  Tribal  Custom. 


humanum  ct  iiiipiuni  nobis 
vidctur,  lit  pro  tali  causa  cxlicre- 
ditentur  filii  ab  hcrcditatcm  patris 
sui  pro  CO,  quod  pater  corum  in 
sinu  avi  mortuos  est,  scd  ex 
omnibus  ut  supra  aequalem  cum 
patruis  suis  in  locum  patris  post 
mortem  avi  pcrcipiant  portionem. 


seems  to  us  inhuman  and  impious 
that  for  such  a  cause  sons  should 
be  disinherited  from  the  inheri- 
tance of  their  father  because  their 
father  died  in  the  mund  of  their 
grandfather.  But  let  them  take 
an  equal  portion  with  their 
uncles  of  everything  in  the  place 
of  their  father. 


The  continued  existence  of  community  in  the 
family  property  is  shown  by  the  fact  that,  even  after 
the  concession  made  in  this  clause,  during  the  grand- 
father's lifetime  everything  fell  into  the  common  stock 
and  not  till  a  family  redivision  was  made  after  the 
grandfather's  death  was  the  new  rule  admitting  the 
sons'  succession  along  with  their  uncles  to  take 
effect. 

To  trace  further  the  survivals  of  tribal  custom  in 
the  Lombardic  laws  would  lead  us  too  far  afield. 
The  clauses  already  quoted  are  sufficient  to  show  a 
remarkable  similarity  of  custom  in  the  case  of  tribes 
once  neighbours  on  the  Baltic  notwithstanding  that 
they  had  been  widely  separated  and  that  there  was 
an  interval  of  five  or  six  centuries  between  the  dates 
of  their  laws.^ 

^  The  traditional  origin  of  the  '  migrations  began  probably  in  the 
Lombards  was  from  STcaane,  and  third  and  fourth  centuries  and 
Prof.  Bugge  {Home  of  the  Eddie  !  reached  the  Danube  a.d.  487  and 
Foems,  p.  170)  points  out  that  the  I  Pannoniaearlyinthesixthcentury. 


CHAPTEE  IX. 

TRIBAL   CUSTOM  IN  SCOTLAND 


I.    TRACES    OF   TRIBAL   CUSTOM   IN    THE    LAWS   OF    THE 

EARLY   KINGS. 

The  population  of  Scotland  was  so  various  in  origin  Tribal 
and  language  that  it  would  be  unreasonable  to  expect  h?  the" 
uniformitv  of  custom.     Even  where  Celtic  custom  was  f^^^^^l 

•'  laws  of 

best  able  to  hold  its  own  there  must  naturally  have  Scotland. 
been  a  mixture  of  Cymric  and  Gaelic  elements.  In 
districts,  on  the  other  hand,  where  Frisian  and 
Northumbrian  and  Danish  and  Norse  influences  may 
have  once  predominated,  whatever  survivals  there  may 
have  been  of  tribal  custom  from  any  of  these  origins 
may  well  have  been  afterwards  submerged  under 
legal  forms  and  ideas  from  Anglo-Norman  sources. 

It  is  worth  while,  however,  to  examine  what 
scattered  survivals  of  tribal  custom  may  be  found  in 
the  laws  of  the  early  kings,  and  in  the  various  docu- 
ments collected  in  the  first  volume  of  the  '  Ancient 
Laws  of  Scotland.' 

That  tribal  custom  as  to  wergeld  existed  and  was 
recognised  is  proved  by  the  necessity  to  abolish  what 
remained  of  it. 
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Thus  in  the  '  Letres  Qiiatuor  Bar<2^oruni '  is  the 
followin<T  claus<» : — 

XVII.     0/  bludriDijf  and  siklyk  thiyigis. 

Aud  it  is  to  wyt  at  in  burgh  sail  nocht  be  herde  bludewyt  na 
yit  stokisdyiit  [styngisdynt]  na  merchet  na  heregelde  na  nane  suilk 
maner  of  thyng. 

This  wholesale  and  disdainful  disclaimer  of  feudal 
and  tribal  customs  on  the  part  of  the  townsmen  of 
the  four  Burgs  was  followed  somewhat  later  by  an 
Ordinance  of  Edward  I.  (a.d.  1305)  which  again  testi- 
fies to  the  wider  survival  of  more  directly  Celtic 
tribal  usages  by  forbidding  their  continuance.^ 

Ordene  est  que  I'usages  de  Scots  et  de  Brets  desorendroit  soit 
defendu  si  que  mes  ne  soient  usez. 

Here  we  have  the  usages  of  the  Brets  and  Scots 
distinctly  recognised  as  still  lingering  on  so  late  as 
the  beginning  of  the  fourteenth  century  in  some  parts 
of  Scotland. 

In  the  laws  of  King  David  ^  there  are  distinct 
traces  of  ancient  custom  as  regards  wergelds  and  the 
connection  of  the  kindred  with  their  payment  and 
receipt.     In  section  XIV.  it  is  enacted  :  ^ — 

If  in  any  place  within  the  peace  of  the  King  any  one  shall 
attempt  to  strike  another,  he  shall  pay  to  the  King  4  cows  and  to 
the  other  1  cow.  If  he  shall  really  strike,  but  without  drawing  blood, 
6  cows  to  the  King  and  2  cows  to  the  other.  If  blood  be  drawn, 
9  cows  to  the  King  and  3  to  the  person  struck.  If  he  slay  the 
other,  he  shall  give  to  the  King  '  XXIX  ky  and  a  colpindach ' 
(juvenca).'^  And  he  shall  assyth  to  the  kin  of  him  slain  after 
the  assyse  of  the  land. 


*  See  Acts  of  Parliament  of 
Scotland,  preface,  vol.  i.  p.  42. 

2  Ibid.  i.  8. 

^  These  extracts  are  abridged 
and  put  into  modem  English. 

*  Compare  the  colpindach  with 
the  Irish '  colpach  heifer.'     In  the 


Crith  Gabhlach,  p.  300,  the  Irish 
text  has  the  word  colpdadg  trans- 
lated 'colpach  heifer.'  Probably 
the  xxix  should  be  ix**,  i.e.  180. 
See  Acts  of  Parliament  of  Scot- 
land, vol.  i.  p.  270  (red  paging),  as 
to  the  next  clause. 
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Clause  XV.  deals  with  violence  done  in  the  king's 
court : — 

If  any  one  draws  a  knife  to  another  in  the  King's  Court  it 
shall  be  stricken  through  the  middle  of  his  hand.  If  he  draws 
blood,  the  hand  shall  be  cut  off.  And  if  he  slay  any  man,  he  shall 
give  to  the  King  XX  fey  and  a  colpindach  [ix",  Ayr  MS.]  and  he 
shall  make  peace  with  the  kin  of  him  slain  and  with  the  King 
'  after  the  assyse  of  the  kynrik.' 

In  both  these  clauses  the  wergeld  to  the  kin  is 
additional  to  the  payment  to  the  king  (of  180  cows  ?) 
for  breach  of  his  peace. 

Clause  XVI.  forbids  the  letting  off  of  a  thief  for 
money  or  friendship.  An  earl  or  any  one  having  the 
freedom  and  custom  of  an  earl  who  does  this  is  to 
pay  to  the  king  100  cows,  and  other  great  men  not  of 
earl's  rank  34  cows.  The  thief  is  to  be  '  outlawed 
through  all  the  king's  land.' 

It  is  clear,  then,  that  in  the  time  of  King  David  the 
system  of  wergelds  payable  to  the  kindred  of  the 
person  slain  was  generally  in  force,  though  no  amount 
is  mentioned,  and  that  payments  were  made  at  this 
date  mostly  in  cows. 

In  the  '  Assize  of  King  William '  under  date  a.d.  Assize  of 
1180  is  the  following  mention  of  the  wergeld  to  be  paid  wmiam. 
evidently  for  a  thief  who  has  been  allowed  to  escape 
as  above. 

XIV.  Of  the  law  ivJiich  is  called  weregylt. 

Of  every  thief  through  all  Scotland  whether  that  he  be  bond- 
man or  freeman  the  wergeld  is  XXXIV  ky  and  a  half. 

The  following  clause  is  further  evidence  of  the 
continued  right  of  vengeance  on  the  part  of  the  kin 
of  a  person  slain. 

XV.  Of  a  man  slain  in  the  King's  vengeance. 

If  any  one  for  theft  or  rapin  dies  by  law  of  iron  or  water,  and 
of  him  right  be  done,  or  if  he  were  slain  with  theft  found  with 
him  and  afterwards  if  his  kin  in  vengeance  of  him  slew  him  that 
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brought  him  to  the  law,  the  King  shall  have  as  fully  right  of  such 
men  slayers  for  the  death  of  him,  as  of  his  peace  fully  broken, 
without  concord  or  relaxation ;  unless  it  be  through  the  counsel 
or  the  assent  of  liis  kin. 

And  if  it  happen  by  chance  that  the  King  grant  peace  to  the 
adverse  party  unknown  to  the  kin  of  him  that  was  slain,  neverthe- 
less the  kiji  of  him  shall  take  vengeance  of  them  that  slew  their 
kin. 

Laws  of  Among  the  Statutes  of  Alexander  II.  under  date 

2i_  ^^  A.D.  1:220  the  following  fines  were  imposed  upon 
persons  who  held  land  of  the  king  and  who  absented 
themselves  from  the  army.     (Clause  II.,  p.  68.) 

From  a  thane,  0  cows  and  a  gillot  \juvenca]. 

From  an  ocJityern,  15  sheep  or  6s.  (half  to  King  and  half  to  the 
thane  or  the  knight). 

From  a  carl  [rusticus],  a  cow  and  a  sheep  to  be  divided  be- 
tween the  King  and  the  thane  or  knight,  but  if  with  the 
leave  of  the  thane  or  the  knight,  then  all  to  the  King. 

This  clause  reveals  a  social  division  of  classes 
into  thanes,  ochtyerns}  and  carls  or  rustics ;  to  which 
another  clause  (IV.,  a.d.  1230)  enables  us  to  add  the 
nativus  or  ' kind-horn  bondman' 

It  is  not  needful  to  pursue  the  inquiry  into  the 
laws  of  the  later  kings  of  Scotland.  But  among 
the  Tragmenta'  in  App.  V.  (p.  375)  of  the  collection 
there  is  one  which  must  not  be  overlooked,  although 
it  may  be  difficult  to  ^-k  its  date.  It  seems  to  be 
made  up  of  two  fragments  united  and  is  interesting 
as  containing  two  very  different  statements  of  the 
payment  'for  the  life  of  a  man.' 

Put  into  modern  English,  the  first  part  is  as 
follows : — 

All  laws  either  are  man's  law  or  God's  law.  By  the  law  of 
God,  a  head  for  a  head,  a  hand  for  a  hand,  an  eye  for  an  eye,  a  foot 
for  a  foot. 

*  •  Oc-thigernd  '  = '  Jung  herr,'  Windisch,  p.  757. 
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By  the  law  of  man /or  the  life  of  a  man  ix^  cows,  for  a  foot 
a  mark,  for  a  hand  as  much,  for  an  eye  half  a  mark,  for  an  ear  as 
much,  for  a  tooth  12  pence,  for  each  inch  of  length  of  the  wound 
12  pence,  for  each  inch  of  breadth  of  the  wound  12  pence.  For  a 
stroke  under  the  ear  16  pence,  for  a  stroke  with  a  staff  8  pence, 
and  if  he  fall  with  the  stroke  16  pence.  For  a  wound  in  the  face  he 
shall  give  an  image  of  gold  [?  a  coin  with  the  King's  head  upon  it]. 

The  other  part  is  as  follows : — 

And  by  man's  law  for  breaking  of  bones  5  ores,  for  a  wound 
under  the  clothes  12  pence.  For  a  wound  before  the  sleeve 
16  pence,  and  for  each  visible  wound  except  the  face  15  pence. 
For  a  man's  life  12  marJcs  ;  for  a  wound  above  the  chest  6  solidi, 
and  under  the  chest  60  pence  ;  for  a  foot  stroke  60  pence  ;  for  blood 
drawn  25  shillings,  and  beyond  the  sea  6  cows. 

Now  what  are  we  to  make  of  these  '  Fra^menta  '  ?  Amount 
Clearly  the  two  fragments  must  be  taken  separately,  wergeid 
for  in  the  first  the  payment  '  for  the  life  of  a  man '  is  ^^^^^^f"!- 
180  cows  and  in  the  second  the  payment '  for  a  man's 
life '  is  twelve  marks. 

Mr.  Eobertson  seems  to  have  concluded  that  the 
payment  of  180  cows  was  the  wergeld  according  to 
the  Assize  of  Scotland,  or,  as  he  puts  it,  '  the  manbote 
for  homicide  throughout  Scotia.'  ^  But  he  arrived  at 
this  conclusion  apparently  by  connecting  this  frag- 
ment with  the  clause  already  quoted  in  the  Assize  of 
King  David  which  states  that  a  person  killing  another 
in  any  place  within  the  king's  peace  '  shall  pay  to 
the  king  180  cows  and  a  colpindach.'  He  concluded 
that  the  payment  was  180  cows  from  the  reading 
'  ix^^  cows,'  as  it  is  found  in  the  Ayr  manuscript 
of  one  of  the  clauses,  as  already  stated.  But  the 
clause  itself  shows  that  this  payment  to  the  king  was 

^  Scotland  under  her  early  Kings,  i.  p.  258  n.,  and  ii.  p.  307. 
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not  the  wergekl,  because  after  makintr  this  payment 
the  slayer  had  still  to  '  assyth  to  the  kin  of  him  slain 
after  the  assyse  of  the  land.' 

Nor  does  it  seem  any  more  likely  that  the  pay 
ment  of  twelve  marks  mentioned  in  the  second  frair- 
ment  was  the  wergeld  of  Scottish  custom.  From  its 
amount  it  seems  much  more  likely  to  correspond 
with  the  payment  already  alluded  to  as  the  '  wergeld  ' 
of  the  thief  allowed  to  escape,  which,  however,  might 
possibly  represent  that  of  persons  of  lowest  rank. 

The  evidence  of  these  undated  fragments  leaves  us 
in  the  dark  as  to  w^hat  the  wergeld  of  the  ancient 
Assize  of  Scotland  may  have  been.  Confused  and 
mixed  statements  as  to  the  wergelds  are  not  surprising 
"when  the  mixture  of  races  is  taken  into  account,  and, 
after  all,  the  phrase  '  after  the  assize  of  the  land '  or 
'  after  the  assize  of  the  Kynrik '  may  refer  only  to 
those  portions  of  the  kingdom  to  which  the  laws  of 
King  David  specially  applied. 


II.    THE    'EEGIAM    MAJESTATEM.' 

Further  traces  of  tribal  custom  are  mentioned  in 
the  treatise  entitled  '  Eegiam  majestatem  '  ^  apart  from 
the  remarkable  addition  to  it,  which  also  appears 
again  as  a  separate  document,  under  the  heading 
'  Leges  inter  Brettos  et  Scotos.' 
Scotch  The  '  Eegiam  Majestatem  '  itself  may  be  regarded 

Gia^vSie^  as  a  version  of  Glanville's  well-known  treatise  on 
English  law,  applied  with  alterations  and  adaptations 
to  Scotland  by  a  Scotch  writer  conversant  with  local 

^  Acts  of  Parliament  of  Scotland^  i.  p.  233. 
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custom,  and  probably  dating  between  a.d.  1200  and 
1230.1 

As  in  the  laws  of  King  David  and  his  successors, 
so  in  the  body  of  this  treatise,  references  to  ancient 
usages  occur  with  occasional  survivals  of  untranslated 
Gaelic  words  which  seem  to  refer  them  back  to  Celtic 
tribal  custom. 

Thus,  in  Lib.  II.  s.  ix,  in  reference  to  the  modes  Celtic 
by  which  nativi  might  obtain  freedom,  a    specially  her^nd 
Scotch  addition  is  made,  to  the  effect  that  if  a  lord  has  *^®^®- 
carnal   intercourse    with   the  betrothed    wife  of  his 
servus,   and   this   is    proved   by   the   visinage,    the 
servus  is  thereupon  released  from  the  servitude    of 
his   lord  ;  and   then  follows   the  phrase  '  nee  aliud 
enache   habebit   a   domino  suo  nisi   recuperationem 
libertatis.'     This    untranslated   Gaelic   word   enache 
has  already  been  met  with  in  the  enec-lann  of  the 
Irish  '  honour-price,'  and  we  shall  find  it  used  again 
when  we  come  to  the  customs  of  the  Bretts  and  Scots. 

So,  in  Lib.  IV.  c.  7,  in  cases  of  rape  the  woman 
(according  to  the  text  of  Glanville)  is  to  make  it 
known  to  men  in  good  position  {probi  homines)  or  to 
the  '  prepositus  of  the  hundred.'  In  this  Scotch 
treatise  the  writer  inserts  instead  of  the  words  '  pre- 
positus  of  the  hundred '  '  vicecomitatus  vel  le  toshed- 
erach'  The  Gaelic  Toshach  or  chieftain  of  a  district 
is  much  in  evidence  in  the  marginal  records  of  the 
'  Book  of  Deer.'  - 


^  History  of  English  Law, 
Pollock  and  Maitland,  i.  pp.  145 
and  202.  There  is  an  elaborate 
comparison  of  this  Scotch  treatise 
with  Glanville's  in  the  Acts  of 
Parliament  of  Scotland  com- 
mencing at  p.  136  (red),  which  is 
very  helpful. 


^  Booh  of  Deer,  preface, 
p.  Ixxxi.  Toshach  (toisech).  The 
two  officers  in  a  townland  were 
the  mormaer  and  the  toisech. 
Ced  in  Irish  =  hundred.  Tosh- 
cetZ-erach  possibly  may  have 
meant  '  head  of  the  himdred.' 
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Again,  in  IV.  12,  in  a  passage  not  found  in 
Glanville,  the  theft  of  a  calf  or  ram  or  whatever  can 
be  carried  off  on  the  back  is  described  in  the  local 
words  '  hevthinsak  seu    yburtha?ianseca.' 

In  the  same  chapter  is  inserted  the  already 
quoted  clause  from  the  Assize  of  King  William  as  to 
the  wers^eld  of  a  thief  who  has  been  allowed  to 
escape. 

De  unoquoque  fure  per  totam  Scociam  est  wargeld  triginta 
vacce  et  mia  juvenca  sive  fuerit  liber  sive  servnis. 

In  IV.  xxiii.  a  pledge  is  mentioned  '  quod  vocatur 
culrach.^ 
Cro  and  In  IV.  XXX.  of  the  treatise  it  is  stated  that  if  a 

person  °  pcrson  ou  liorseback  rides  over  some  one  going  before 
^o^the^^^^  him  so  as  to  kill  him,  he  must  render  for  the  dead 
parentes.  tcl2H\  SO  killed  '  cro  et  galnes  '  as  if  he  killed  him  with 
his  own  hands  ;  and  it  goes  on  to  say  that  if  the  rider 
treads  a  man  to  death  by  riding  over  him  when  hack- 
ing his  horse  (as  it  would  not  then  presumably  be  his 
fault)  he  is  to  pay  nothing  but  '  the  fourth  foot  of  the 
horse,' which  satisfaction  the  parentes  of  the  man  killed 
ought  to  accept. 

The  mention  in  this  treatise  of  cj^o  and  galnes  pay- 
able to  parentes  of  the  slain  seems  to  imply  that  the 
customs  relating  to  payments  for  homicide  were 
generally  in  force  throughout  Scotland  and  not  con- 
fined to  any  particular  district.  The  words  '  cro  and 
galnes,'  apparently  meaning  the  wergeld,  meet  us 
again  in  the  document  relating  to  the  customs  of  the 
Bretts  and  Scots. 

The  final  clause  (IV.  liv.)  describes  the  'merchet' 
of  women  '  according  to  the  assize  of  Scotland.'  It 
begins  by   stating  that   the   merchet  of  a  woman, 
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quecunque  mulier  fuerit,  sive  nobilis,  sive  serva^  sive 
mercenaria,  is  '  una  juvenca  vel  tres  solid! '  with  8  d. 
as  rectum  servientis.  Surely  a  female  slave  is  here 
intended. 

This  seems  to  be  the  minimum  '  merchet,'  for  the  Merchet 

IT  of  several 

clause  proceeds  : —  grades 

of  women. 
And  if  she  be  the  daughter  of  a  freeman  and  not  of  the  lord  of 

the  town  {dominus  ville)  her  merchet  shall  be  one  cow  or  six 
shillings  and  '  rectum  servientis  '  6  d.  Likewise  the  merchet  [of  the 
daughter]  of  a  thane's  son  or  ochetliiern  two  cows  or  twelve  shil- 
lings and  '  rectum  servientis  '  12  d. 

Likewise  the  merchet  of  the  daughter  of  an  earl  {comes) ;  and 
that  of  a  queen  ;  twelve  cows  and  '  rectum  servientis  '  two  solidi. 

This    clause    reoardino-    the  '  merchet '  is   useful 
as  giving  a  scale  of  values  in  cows  and  shillings. 

juvenca  =  3  shillings.  cow  =  6  shillings. 

And  the  merchet  scale  : 

(nobilis  [?]    ] 
Mulier   J  serva  -  throughout  Scotland      .     |  cow. 

I'mercenariaj 
Daughter  of  a  liber     .         .         .         .         .         .     1     ,, 

,,        of  a  thane's  son  or  ochethiern     .         .     2  cows. 
,,        of  an  earl  or  of  a  queen        .         .         .  12     „ 

The  solidus  of  this  document  can  hardly   be   any  ^''^lue  of 

.     .  p  the  cow 

other   than  the  Anglo-Norman  silver  shdling  of  12  six 
pence  of  32  wheat-grains,  i.e.   o84  w.g.     The  cow  smmngs 
equalled  six  of  these  shillings  or  2304  w.g.     At  the  '"^^^tate? 
Anoflo-Norman  ratio  of  1  :  12  the  value  of  the  cow  of '^  gold 


& 


would  thus  be  192  wheat-grains  :  that  is,  exactly  the 
normal  ox-unit  of  two  gold  solidi  of  Imperial 
standard. 

This  curious  result  is  not  only  interesting  as  one 
more  instance  of  the  tenacity  of  custom  in  retaining 
the  traditional  gold  value  of  the  animal  used  as  the 
unit  of  payments  when  made  in  cattle,  but  also  useful 

X 


solidi. 
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for  our  present  purpose  as  afiording  a  valualjle  proof 
that  the  Scotch  compiler  of  the  '  Uegiam  Majestatem  ' 
in  appending  the  important  clauses  relating  to  the 
customs  of  the  J^retts  and  Scots  whicli  follow  closely 
upon  this  merchet  clause  was  adding  to  his  work  a 
quite  independent  document,  probably  of  much  earlier 
date. 
Value  of  l]^  tiiis  added  document  while  the  payments  are 

the  cow  .  ,  *■  ^  "^ 

in  the        acfain  Stated  in  cows,  the  value  of  the  cow  is  reckoned. 


next 


document  i^ot  in  shillings,  but  in  ores,  which  the  figures,  when 
or^at  T-^s  examined,  show  to  be  ores  of  16  pence.  This  reckon- 
=  stater,  j^g  in  ores  of  16  pence  suggests  a  Norse  or  Danish 
influence.  For,  although  the  Anglo-Xorman  reckoning 
in  shillings  of  12  pence  ultimately  conquered  and 
became  the  prevalent  reckoning  in  the  Scotch 
statutes,  there  was  no  doubt  a  period  when  the 
reckoning  in  ores  of  16  pence  was  in  use  in  Danish 
England,  probably  including  Northumbria. 

This  is  shown  by  a  law,  probabl}^  of  Cnut's,^ 
which  enacted  as  follows  : — 

Et  ipsi  qui  portus  custodiunt  i         Those  who  have  charge  of  the 

elhciant  per  overhirnessam  ineam  towns  (portus)  shall  secure  that 

ut  onine  pondus  sit  marcatum  ad  under  penalties  every  weight  shall 

pondus  quo  pecunia  mea  recipitur,  be  marked  at  the  weight  by  which 

et  eorum  singulum    signetur   ita  :   my   monej'   is   received,  and  let 

quod  XV  ore  libram  faciant.  each  of  them  be  marked  so  that 

I   fifteen  ores  shall  make  a  pound. 

The  ores  of  this  law,  as  we  shall  see,  were  evi- 
dently ores  of  16  pence,  or  512  wheat-grains  (16  x  32), 
for  fifteen  of  such  ores  made  the  Saxon  and  Anglo- 
Norman  pound  of  240  pence,  or  7680  wheat-grains. 

The  fact  that  the  ore  of  the  document  describini^ 
t;he  customs  of  the  Bretts   and  Scotts  was  the  same 

*  See  infra,  c.  xi. 
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ore  as  that  in  use  with  both  Danes  and  EnijUsh  in 
Danish  England  and  probably  Northumbria  about 
A.D.  1000  is  an  important  one.  For  in  this  document 
the  value  of  the  cow  of  the  Bretts  and  Scots  is  stated 
to  be  three  ores,  i.e.  1536  wheat-grains  of  silver,  and 
at  the  Scandinavian  ratio  of  1 :  8  the  gold  value  of 
the  cow  would  therefore  be  once  more  192  wheat- 
grains  or  two  gold  solidi  of  Imperial  standard.  That  Danish 
the  Danish  ratio  was  1  :  8  as  in  the  Scandinavian  laws  ^^'l^g^  °^ 
we  shall  find  to  be  involved  in  the  Anglo-Danish 
compacts  making  Danes  and  English  '  equally  dear,' 
while  as  late  as  a.d.  1192  the  Abbey  of  Kelso  com- 
pounded for  payments  to  the  Pope  at  the  same  ratio, 
two  solidi  of  sterlings  (24(i.  of  32  wheat-grains),  or 
768  wheat-grains  of  silver  being  paid  for  the  gold 
solidus  of  96  wheat-grains.^ 

'  We  may  therefore    consider  that  the  document  Laws 
relating  to  the  Bretts  and  Scots  belongs  to  the  period  ^^^xx^ 
of  Danish  influence,  and  is  of  much  earlier  date  than  ^^  ^^^}~ 

'  belong  to 

the  work  to  which  it  was  appended  by  the  Scotch  time  of 

r  r>i  -n  Danish 

editor  of  GlanVllle.  intluence. 


^  ? 


omian 

rench 

ersion 


III.    '  LEGES   INTER   BRETTOS   ET   SCOTOS 

The  remarkable  document  printed  separately  in  x 
Appendix  III.  of  the  '  Early  Scottish  Statutes '  under  ll^^^^^ 
the  above  title  is  given  in  three  languages — Latin,  thirteenth 
Norman  French,  and  Scottish  English. 

The  oldest  version  of  it  is  that  of  the  '  Berne 
Manuscript,'  now  in  the  '  Eegister  House  '  at  Edin- 
burgh, which  is  considered  to  be  of  the  thirteenth 
century.     It  appears  in  this  manuscript  as  a  separate 


^  Robertson's  Historical  Essays,  p.  47. 
X  2 
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document  in  Norniau  French,  and  therefore  it  would 
seem  tliat  we  owe  this  statement  of  ancient  custom  to 
a  Norman  scribe.  The  Latin  version  added  to  the 
'  Reiriam  Majestatem  '  is  of  later  date.  The  earliest 
manuscript  is  of  the  fourteenth  century.' 

As  given  in  the  'Eegiam  Majestatem'  it  consists 
of  four  clauses,  LV  to  LVIII. 

The  clauses  are  headed  '  Quid  sit  le  cro  quod 
ancrlice  dicitur  "  errant  before  the  King," '  '  De 
occisis  in  pace  Regis,'  '  De  Kelchyn  regis  et  aliorum 
dominorum  Scocie,'  and  '  De  effusione  sanguinis.' 

It  is  printed  in  Appendix  III.  of  the  '  Early 
Scottish  Statutes  '  among  the  '  capitula  vetustiora ' 
under  the  headino-  '  Le^fes  inter  Brettos  et  Scotos.' 
The  Norman  French  of  the  Berne  manuscript  is  ac- 
companied by  the  Latin  from  the  '  Eegiam  Majes- 
tatem '  and  a  Scottish-English  version  of  unknown 
date. 

The  first  clause  is  as  follows  : — 

The  cro             De   cio   quod  anglice  De  cro  le  Eey  descoce  Her  folowis  lee  Croo 

and               dicitur  grant  befor  the  &  des  altres  choses. 
Kyng. 

Statuit    dominus   rex  Cro  le  rei  descoce  est  •  pe  lord  he   king  has 

quod  le  Cro  domini  regis  mile    vaches  •  u  •  treis  statut  hat  he  Croo  of  he 

scocie    est    mille   vacce  mil  ores  •  e  fet  a  sauer  king   of   Scotland  i'"  ky 

vel   tria   millia   orarum  treis  ores  •  a  la  vache.  or  iii"'  orarum  aurearum 

aurearum    scilicet    tres  Cro  a  vn  conte  descoce  •  hot    iii   ar   for   he  kow. 

ore  pro  vacca.     Item  le  v  del  fiz  le  Eei  •  vii*'  •  Item    he     Croo     of     he 

Cro  filii  regis  vel  vnius  vaches  •  *]  x  •  ov  •  iiii'=  •  kingis  soune  or  of   ane 

comitis  scocie  est  septies  -;)  •  L  •  ores.  erl    of    Scotland    is   vii 

viginti  [et  decern]  vacce  tymes   xx''   ky  and   ten 

vel  tres  ore  pro  vacca.  ky. 

Item  le  Cro  filii  vnius  C  Cro  a  vn  fiz  a  cunt  Item   he   Croo   of    he 

comitis  vel  vnius  thani  ou  a  vn  thayn  •  est  •  C  •  sone  of  ane  erl  or  of  a 

est  centum  vacce.  vaches  •  u  *  treis  •  C  •  than  is  j'^  ky. 

ores. 


galnes. 


*  See  preface  to  the  Acts  of  Parliament  of  Scotland. 
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Item  le  Cro  filii  thani 
est  sexaginta  sex  vacce 
et  due  partes  vnius 
vacce. 

Item  le  Cro  nepotis 
vnius  thani  vel  vnius 
ogthiern  est  quadraginta 
quatuor  vacce  et  viginti 
unus  denariorum  et  due 
partes  vnius  denarii. 
Et  omnes  bassiores  in 
parentela  sunt  rustici. 

Item  le  Cro  vnius 
rustici  est  sexdecim 
vacce. 

Item  le  Cro  cuiuslibet 
femine  virum  habentis 
est  minor  per  terciam 
partem  quam  le  Cro 
viri  sui  et  si  non  habeat 
virum  tunc  le  Cro  ipsius 
est  adeo  magnum  sicut 
le  Cro  fratris  sui  si  quern 
habet. 

Item  le  Cro  et  le 
galnys  et  le  enach  vnius 
cuiusque  hominis  sunt 
pares  scilicet  in  respectu 
de  le  enach  feminarum 
suarum. 


C  Cro  a  fiz  dun  thayn  • 
est  •  Ixvi  •  vaches  •  i  • 
ii  •  pars  dune  vache  • 
ou  •  CC  •  ores. 

C  Cro  •  del  neuu  •  a 
vn  thain  •  u  •  de  vn 
ogettheyrn  est  •  xliiij  * 
vacc  •  *7  •  xxi  •  d  •  -;)  deu 
pars  dun  den.  E  tu  li 
pl9  [bas]  en  le  parente 
sut  vilayns  •  -7  vnt  dreit* 
a  vilayn. 

C  Cro  a  vn  viley  •  xvi  • 
vacc. 

C  Cro  a  checune 
feme  q  baro  at  *  est  de 
la  tierz  partie  mayns  de 
son  baro  '  et  si  ele  nat 
net  de  baru  •  dukes  est 
le  cro  ausi  g'nt  cu  vne 
de  se  freres. 


e  cro  T  le  galnis  •  -j 
le  enach  a  checfi  home 
sut  peirs  •  ceo  est  a  sauer 
le  enach  •  pur  sa  feme. 


Item  )'e  Croo  of  be 
sone  of  a  thane  is  iii*" 
ky  and  vi  ky  and  twa- 
pert  a  kow. 

Item  be  Cro  of  be 
newow  of  a  than  or  of 
ane  ogethearn  is  xliiii 
ky  and  xxi  penijs  and 
twapert  of  a  peny. 
Item  al  \>n  bat  ar  lawer 
ban  bii^  in  kyn  ar  callii 
carlis. 

Item  be  cro  of  a  carl 
is  xvi  ky. 

Item  be  Croo  of  euerilk 
woman  hafand  husband 
is  less  be  be  thridpert  ban 
be  cro  of  hyr  husbande. 
And  gif  scho  has  nocht 
a  husband  ban  be  cro  of 
hir  is  alsmekil  as  j'e  cro 
of  hir  broder  gif  scho 
ony  broder  has. 

Item  be  Cro  and  be 
gallnes  and  be  enauch 
of  euerilkaman  ar  lik 
bat  is  to  say  in  respic  of 
enauch  of  bar  wifi&s. 


It  will  be  most  convenient  to  put  these  payments 
of  the  cro  and  galnes  into  a  tabular  form. 


King  of  Scotland 
King's  son  and  comes  (earl) 
Comes'  son  and  thane 
Thane's  son        .... 
Thane's  grandson  or  ogthiern     . 
All   lower   in  parentela  or   kin  and 
rustics 


1000  cows  =  3000  ores 

140  cows  =   420     ,, 

100  cows  =    300     „ 

66§  cows  =   200     „ 

44  cows  &  21<^.  and  f  (?. 


16  cows 


The  cro  and  galnes  seem  to  be  substantially  the 
same  thing  as  the  wergeld.  The  word  '  cro '  is  of 
uncertain  meaning.  The  '  cro  '  of  the  Brehon  laws  is 
translated  '  property.'     It  seems  also  to  have  had  the 
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meanina"  of  '  death.'  Tlio  word  '  galnes  '  can  liardly 
be  other  than  the  Welsh  (jalanas  or  wergeld. 
Whether  the  phrase  '  cro  and  gahies '  means  two 
things  or  one  thing,  and  if  two  tilings,  what  the 
distinction  between  them  was,  it  is  not  easy  to  see. 
Thane's  But  evidently  the  two  together  made  a  single  payment 
loo^cows.  ^^^  each  grade  of  rank.  The  payments,  moreover, 
are  expressed  in  cows  as  well  as  in  ores  and  pence, 
and  the  payment  of  100  cows  seems  to  mark  the  thane 
as  the  typical  and  complete  tribesman. 

The  two  explanatory  clauses  introduce  a   third 
element,  the  '  enach.' 

The  Cro  of  a  woman  having  a  husband  is  one  third  less  than 
the  husband's  cro,  and  if  no  husband  she  has  the  same  cro  as  her 
brother. 

The  Cro  and  the  galnys  and  the  enach  of  every  man  are  aUke^ 
that  is  to  say  in  respect  of  the  enach  of  their  wives  [i.e.  one  third 
less  than  the  husband's]. 

The  enach,  as  already  said,  seems  to  be  the 
honour-price  of  the  Brehon  law.  We  have  seen  that, 
according  to  the  Scotch  addition  and  Glanville'& 
clause,  if  a  slave  was  injured  by  his  master,  he  was 
to  be  set  free  and  his  freedom  was  to  be  in  the  place 
of  any  other  '  enach.'  This  accords  well  w^ith  the  Irish 
enec-laun  and  the  Welsh  saraad  and  the  Norse  rett, 
all  of  which  referred  to  insult  rather  than  bodily 
injury. 

The  next  clause  relates  to  homicide  '  in  pace  regis ' 
or  of  other  lords.  We  have  already  seen  that  in  the 
laws  of  King  David  the  manbote  or  payment  to  the 
king  for  breach  of  his  peace,  or  for  crime  committed 
in  his  grith  or  precinct,  was  a  thing  distinct  from  the 
satisfaction    to  be  made  to  the  kin  of  the  person 
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slain  '  according  to  the  assize  of  the    Kynrik.'     In 

these,  early  laws  the  payment  for  slaying  a  man  in 

the  king's  peace  was,  according  to  the  corrected  text, 

180  cows.     In  the  following  clauses  180   cows  are  Payments 

again  the  payment  for  breach  of  the  king's  peace,  oTpeac^^ 

but   there    are    payments    also    for   breach    of    the  of  various 

^    •^  persons. 

peace  of  other  classes. 

in     pace 


De    occisis 
regis. 


Of  l^haim  t>at  ar  slayn 
in  he  peis  of  be  king  and 
oher  lordis. 

Giff  ony  man  be  slayn 
in  )'e  pes  of  our  lord  \>e 
king  til  him  pertenis  ix 
tymis  xx''  ky. 

Item    gif   a   man    be 


Si     quis     homo     sit        C  Si  hume  est  ocys  en 
occisus  in  pace   domini    la  pes  le  rei  •  il  a  feit  • 
regis       sibi       pertinent    ix**  vacc. 
nouies  viginti  vacce. 

Item  si  homo  sit  C  Si  hilme  seit  ocis  en 
occisus  in  pace  filii  regis  la  pes  •  le  fiz  le  rei  •  v  en  slayn  in  J>e  pes  'of  \>e 
vel  vnius  comitis  sibi  la  pees  vn  cunte  •  ilur  •  sone  of  ]>e  king  or  of  ane 
pertinent  quater  viginti  a  feit  •  iiij**  •  vacc  •  -^  •  x.  erl  til  him  pertenis  iiij 
et  decem  vacce.  tymis  xx"  ky  and  x  ky. 

Item  si  homo  sit  oc-  C  Si  hiime  seit  ocis  •  Item  gif  a  man  be 
eisus  in  pace  filii  vnius  en  la  pees  •  al  fiz  dun  slayn  in  }pe  pes  of  ^e  son 
comitis  vel  in  pace  vnius  cunt  •  v  •  de  vn  thain  •  of  an  erl  or  of  a  thayn 
thani  sibi  pertinent  sexa-  ilur  a  feit  •  Ix  •  vachis.  till  him  pertinis  iij''^  ky. 
ginta  vacce. 

Item  si  homo  sit  oc-  C  Si  vn  seit  occis  en  Item  gif  a  man  be 
cisus  in  pace  filii  vnius  la  pees  al  fiz  dun  thain  •  slayn  in  pes  of  ]  e  sone 
thani  sibi  pertinent  ili  a  feit  •  xxvi  •  [•  xl  •]  of  a  thayn  til  him  per- 
quadraginta  vacce.  Item    vacc.  tenis  xl  ky.     Item  gif  a 

man  be  slayn  in  he  pece 
of  a  nevo  of  a  thayn  til 
him  pertinis  xx"  ky  and 
twapert  a  kow. 


si  homo  sit  occisus  in 
pace  nepotis  vnius  thani 
sibi  pertinent  viginti 
vacce  et  due  partes  vnius 
vacce. 


The  payments  were  as  under  : 

If  a  man  be  killed  in  pace  regis  . 
In  that  of  the  King's  son  or  comes 

„  „      comes'  son  or  thane 

„  „      thane's  son   .... 

„  „      thane's  grandson 

They  seem  to  be  very  large,  but  they  are  not  im- 
possible, seeing   that   in  the   Norse    law,  while   the 


80    cows.\ 

To  the 

90       „ 

jyerson  in 

60       „ 

-  whose  peace 

40       „ 

he  was 

20^      „    I 

liUed, 
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wereeld  of  the  hauld  was  1^7  marks  of  silver  or  96 
cows,  the  payment  to  the  king  for  the  breach  of  his 
peace  (frith-bot)  was  40  marks,  i.e.  128  cows.^ 

The  next  two  clauses,  under  the  headin<j^ '  Kelchin ' 
or  '  Gelchach,'  seem  to  refer  to  insult  or  wounding 
(the  Welsh  (/weli=wound).  And  as  the  word  enach 
does  not  occur  again  in  the  laws  of  Bretts  and  Scots 
it  seems  probable  that  it  may  have  been  included 
under  this  heading,  and  that  the  Kelchin  or  Gelchach, 
like  the  Irish  enach  and  the  Welsh  saraad,  referred 
quite  as  much  to  insults  to  personal  honour  as  to 
bodily  injuries. 

I)e  Kelchyn  Of  lee  Kelchyn 

Item       le       kelchyn  C  Gelchach  le  rei  •  a  *       Item  he  kelchin  of  our 

domini  regis  est  centum  C  •  vacc  *  a  cont  v  al  liz  lord   j^e    king   is   j""   ky. 

vacce.      Item  le  kelchyn  le  rei  *  ]x[vi]  va6^  •  -j  •  Item   |>e    kelchyn   of    a 

filii     regis     vel     vnius  ii  •  pars  deune  vacc.           sonne  of  \>e  kingis  or  of 

comitis  est  sexaginta  sex  an  erle  is  iij''"   ky  [and 

vacce  et  due  partes  vnius  sex  ky  and  twapert  of  a 

vacce.  kow] 

Item    le   kelchyn  filii  C  Gelchac  *  de  thayn  •       Item  J^e  kelchin  of   a 

vnius  comitis  vel  vnius  v  •  de    fiz   a   cunt  •  est  thane  or  of  ^e  sone  of  ane 

thani    est    quadraginta  xliiij  •  vacc  •  &  •  xxi  •  d  *  erle  is  xliiij  ky  and  xxi 

quatuor     vacce     viginti  -^  deus  pars  deune  mayl.     peniis  and  twapert  of  a 

vnus     denarii     et     due  half     peny.       Item     >e 

partes  vnius  oboli.   Item  kelchin  of  ]f>e  sonne  of  a 

le  kelchyn  filii  thani  est  thane  is  les  be  thrid  part 

minor  per  terciam  par-  han  of  his  fader  j^at  is  to 

tern  quam  patris  sui  et  say  har  pertenis  til  him 

sunt  viginti  nouem  vacce  xxix  ky  and  xi  peniis  and 

et   vndecim    denarii    et  >e  thrid  part  of  a  half 

tercia  pars  vnius  oboli.  peny.  And  a  carl  has  na 

Kusticus  nichil  habet  de  kelchin. 
kelchyn. 

Item    si    uxor    liberi  C  Si  feme  a  vn  franc       Item   gif  he  wif  of  a 

hominis    sit    occisa   vir  hume  est  ocis  •  son  baro  fre   man   be   slayn    hyr 

suus  habebit  le  kelchyn  auera  le  kelchin  •  ^  ses  husband  sal  haf  he  kel- 

et   parentes   eius   habe-  parens  auerut  le  cro  &  le  chyn.     And  hir  kyn  sal 

bunt  le  cro  et  le  galues.  galnis.                                 haf  he  cro  and  he  galnes. 


Gulathingf  law,  s.  152. 
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De  Kelchyn  Of  lee  Kelchyn 

Item  si  uxor  rustic!  sit  C  Et  si  feme  a  vileyn  Item  gif  \>e  woman  of 

occisa     dominus    ipsius  seit  ocis  •  le  seygnur  del  a  carl  be  slayn  l-e  lord  in 

terra     in      qua     manet  fe  v  le  vilein  meint  auera  quhais  lande  he  duellis 

habebit    le    kelchyn    et  le  kelchin   •  'j  le    vilein  sal  haf  pe    kelchin  and 

parentes  eius  le  cro  et  le  auera  le  turhochret  a  sa  hyr  kyn  sal  haf  ^e  cro 
galnes. 


feme  del  kelchin 

parens     [le    cro] 
galnis. 


•  *j  le  and  j^e  galnes. 
et    le 


De  effusione  sanguinis 

Item  sanguis  de  capite 
vnius  comitis  aut  filii 
regis  sunt  nouem  vacce. 


C  Le  sailc  de  la  teste 
a  vn  cute  v  •  del  fiz  al 
rei  •  est  •  ix  •  vaches  •  del 


Item  sanguis  filii  comitis  thayn  •  v  del  fiz  al  vn 
aut  vnius  thani  sunt  sex  cute  •  vi  •  vachis  •  del  fiz 
vacce.   Item  de  sanguine  al  vn  thayn  •  iij  •  vacc. 
filii    thani     tres    vacce. 
Item  de  sanguine  nepotis 
thani  due  vacce  et  due 
partes  vnius  vacce.   Item 
de  sanguine  vnius  rustici 
vna  vacca. 

De   sanguine  extracto 
subtus  anhelitum  est  mi- 
nus per  terciam  partem  parte  meyndre. 
in  omnibus  supradictis. 

Et  si  mulier  non  habeat       -j  ensemet  de  lur  femes 
virum     ius 


C  Le  saunc  de  suz  le 
alayn  •  est    de  la  terce 


suum     erit  est  saunc  est  del  ice  part  nocht    a    husband 


sicut   ius  fratris   sui   si 
quem  habeat. 

Item  percussio  sine 
sanguine  elfuso  decem 
denarii. 


mayndre  •  mes  si  feme 
seit  sen  baron  •  •  •  dukes 
ad  ele  tel  dreitur  •  com 
sun  frere. 


Of  hUide  drawyn 

\>e  blude  of  }>e  hede  of 
ane  erl  or  of  a  kingis  son 
is  ix  ky.  Item  j^e  blud  of 
I'e  sone  of  ane  erle  is  vi 
ky  or  of  a  thayn.  Item 
l>e  blude  of  )>e  sone  of  a 
thayn  is  iij  ky.  Item  ]>e 
blud  of  l>e  nevo  of  a 
thayn  is  twa  ky  and  twa- 
pert  a  kow.  Item  ]>&  blud 
of  a  carl  a  kow. 

Item  blude  drawyn 
vnder  he  aand  is  thrid 
pert  les  of  al  \>\x  gangand 
befor. 

And  gif  a  woman  haf 
hyr 
her 
ony 


rycht  salbe 
broder  gif 
broder  has. 


as    of 
scho 


Item   strikyn  without 
blud  drawyn  x  penijs. 


•  •  •  •  C  Et  si  hume  est  ocis  en  le  ost  •  sun  seingn'"  • 
auera  le  kelchin  •  ^  ses  parens  le  cro  •  e  le  galnis 
•  "J  le  rei  •  viij  •  vaches  •  fiatha. 

Put  into  a  tabular  form  these  payments  are  as 
follows : — 

KelcJiyn  or  GelcJiach 

Kinf^ 100    cows 

Son  of  King  or  comes  .         .       66§     „ 

Son  of  comes  and  thane        .       44       „      and  21  d.  and  5  oh. 
Son  of  thane  .         .         .29       ,,        ,,    11  d.     ,,    |    „ 

Busticus  or  carl    .         .         .       nil 


Payments 
for  blood 
drawn. 
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Df  effusions  sanguinis  or  of  blmlc  drawyn. 

Blood  drawn  from  the  head  of  a 

Comes  or  King's  son     .  .         .         .9    cows 

Comes*  son  or  thane      .  .  .     (>      „ 

Thane's  son  .         .  .     3      ,.    (?  4) 

Thane's  grandson  .  .         .         .         .     2§    „ 

Rusticiis        .......     1     cow 

Blood  drawn  subtiis  anhelitum  one  third  less  than  above  it. 
If  a  woman  have  not  a  husband   her  right  shall  be  as   her 
brother,  if  she  has  one. 

Strikinjj:  without  blood  drawn  lOd. 

That  we  are  right  iu  supposing  the  kelchin  to  be 
analogous  to  the  Welsh  saraad  seems  to  be  confirmed 
by  the  interesting  additional  information  appended 
to  the  clauses. 

And  if  the  wife  of  a  freeman  is  slain  her  husband  has  the 
Kelchyn  and  her  kin  the  Cro  and  galnes. 

Item  if  the  woman  of  a  carl  be  slain,  the  lord  of  the  fee  where 
he  dwells  shall  have  the  Kelchin  and  the  vilein  shall  have  his 
wife's  turhochrct  oi  the  Kelchin  and  her  kin  shall  have  the  cro 
and  the  galnes. 

If  a  man  be  killed  in  the  host,  his  lord  shall  have  the  Kelchin 
and  his  jjarentes  the  cro  and  the  gahies  and  the  King  eight  cows 
flatha. 

These  clauses  of  explanation  are  very  important 
when  we  try  to  understand  the  laws  to  which  they 
are  appended  as  a  whole. 

The  Commencino'  with  what  seems  to  be  the  weraeld, 

wergeid      the  *  cro  and  galnes  '  of  the  thane,  who  may  be  taken  as 

mai^ne  of  ^^^^  typical  freeman,  was  100  cows.     We  have  seen  that 

100  cows.    i]^Q  value  of  the  cow  was  three  ores  of  silver  or,  at  a 

ratio  of  one  to  eisfht,  192  wheat-drains  of  crold.    The 

wercfeld   was   therefore,  not  only  the    usual  round 

number  of  100  cows,  but  also  in  gold  value,  like  that 

of  the  Cymric   codes  and  so  many  others,  exactly 

19,200  wheat  o-rains  or  200  orold  sohdi. 
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If  we  try  to  trace  the  connection  of  this  wergeld 
with  those  of  other  tribes,  the  coincidence  with  the 
normal  wergeld  does  not  help  us  much. 

It  is  the  same  as  the  Welsh  galanas  of  the  uchelwr, 
and  the  use  in  the  laws  of  Cymric  and  Gaelic  words 
might  lead  us  to  look  upon  the  wergeld  as  a  Celtic  one. 
But  the  equality  in  the  payment  is  in  gold  and  not 
in  the  number  of  cows.  The  cro  of  the  thane  w^as 
100  cows.  The  galanas  of  the  Welsh  uchelwr  was  120 
cows.  Moreover,  the  cows  in  which  the  Welsh  oalanas 
was  paid  were  equated  with  three  scores  of  silver,  i.e. 
three  Saxon  ounces  of  2QcL,  while  the  cows  in  which 
the  cro  was  paid  were  equated  with  three  ores  of 
IQd.     And  this  seems  to  point  to  a  Danish  connection. 

All  these  things  taken  together  seem  to  point  to 
a  mixture  and  confusion  of  influences  rather  than  to 
a  sinole  oriijin. 

The  gradations  of  rank  and  position  disclosed  by 
the  amount  of  the  cro  or  wergeld  seem  to  be  based 
upon  family  seniority,  and  to  have  a  character  of 
their  own. 

The  King  of  course  stands  at  the  head  of  the  list  The 
with  a  cro  of  1000  cows.     His  son  takes  equal  rank  Sf  rank 
with  the  earl  with  a  cro  of  140  cows.     The  earl's  son  ^^^t 
is  of  equal  rank  with  the  thane,  and  they  have  a  cro 
of  100  cows.     Then  comes  the  thane's  son  with  a  cro 
of  one  third  less,  or  66f  cows,  and  next  the  thane's 
grandson  with  a  cro  one  third  less  again,  of  44  cows 
and  2 If  pence.     All  below  this  in  lyarentela  or  kin  are 
classed  with  rustics  or  carls,  with  a  cro  of  16  cows. 

Looking  at  the  position  of  persons  at  any  given 
moment,  from  the  point  of  view  of   the  thane,  he 
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lias  the  earl  aiul  the  king  above  liiiu  and  the  earl's 
son  as  his  equal  in  rank.  Their  children  and 
grandchildren  belong  still  to  the  chieftain  class,  but 
they  are  juniors  or  cadets  of  the  class.  Even  the 
grandchildren  of  the  thane  are  ogthierns,  or  young 
thanes.  In  natural  course  they  may  presumably  take 
their  father's  rank  on  his  death,  but  not  until  that 
happens.  And  possibly  only  the  eldest  son  of  the 
earl  or  of  the  thane  succeeded  to  the  official  position 
of  chieftain  of  his  house. 

Beyond  this  there  is  not  much  more  to  be  gathered 
concernino^  the  srradations  in  social  rank.  Nor  are 
we  told  anything  about  the  division  of  the  amount 
amonoj  the  members  of  the  kindred  receivino^  or 
paying  the  cro  as  the  case  might  be.  We  are  told 
only  that  the  cro  and  galnes  belonged  to  the  kin  of 
the  person  slain. 

Turning  from  the  cro  and  galnes  to  the  kelchin  : 
what  are  we  to  make  of  it  ? 

The  gradations  resemble  those  of  the  cro  to  this 
extent,  that  the  kelchin  of  each  grade  was  one  third 
less  than  that  of  the  one  above,  but  the  kelchin  was 
no  direct  fraction  of  the  cro.  The  kelchin  seems,  as 
we  have  said,  to  be  something  like  the  Welsh  saraad 
for  insult  or  wounding,  the  Irish  enec-lann  or  honour- 
price,  and  the  Norse  rett  or  '  personal  right  ;  '  but 
it  does  not  seem  to  correspond  altogether  with  any 
one  of  them. 

All  we  know  is  that  on  the  homicide  of  a  person, 
whoever  he  might  be,  in  addition  to  the  cro  and  galnes, 
the  kelchin  had  to  be  paid.  But  it  was  a  payment 
which,  like  the  Cymric  saraad,  according  to  the 
interesting    explanation  given,  did  not  go  with  the 
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wergeld  proper  to  the  kindred  or  relations  in  blood. 
When  a  wife  was  slain,  the  husband,  who  was  not  a 
blood  relation  or  of  the  kindred  of  the  wife,  took  the 
kelchin,  while  the  wergeld  proper — cro  and  galnes 
— went  to  her  kindred. 

Turning  to  the  payment  which  had  to  be  made  Each 
for  breach  of  the  peace  or  protection  of  the  lord,  it  a  pfeclmit 
was  a  payment  due  to  the  king  if  tlie  homicide  were  ^^  ^ , 
perpetrated  '  in  pace  regis,'  and  to  a  person  of  each  breach 
grade  in  succession,  even  to  the  thane's  grandson,  in  But  not 
case  the  homicide  were   committed  within  his  pre-  or  mstic. 
cinct.     Only  the  carl  or  rustic  received  no  payment, 
as  presumably  he  was  living  on  the  land  of  a  lord, 
who  would,  therefore,  claim  it. 

The  position  of  the  carl  or  rustic,  or  in  Norman 
French  the  vilein,  is  interesting.  If  his  wife  was 
killed  the  lord  took  the  kelchin.  The  homicide  was 
reckoned  as  an  insult  and  loss  to  him.  The  wergeld 
did  not  go  to  the  husband  but  to  the  kindred  of  the 
wife,  as  in  the  case  of  those  of  higher  grade.  So  that, 
so  far  as  this  at  least,  there  was  recognition  of 
kindred  in  the  rustic's  position.  His  '  cro  and  galnes  ' 
was  just  about  one  sixth  of  that  of  the  thane  and 
presumably  went  to  his  kin — as  his  wife's  cro  and 
galnes  went  to  her  kin. 

There  is  one  other  point  as  yet  unexplained — 
what  was  the  '  turhochret '  ? 

It  occurs  in  the  clause  : — 

Item  if  the  woraan  of  a  carl  be  slain,  the  lord  of  the  fee  where 
he  dwells  shall  have  the  kelchin  and  the  vilein  shall  have  his  ivife's 
turhochret  of  the  kelchin  and  her  kyn  shall  liave  the  cro^and  the 
galnes. 

There  are  so  many  Gaelic  words  in  this  document 
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that  there  can  l)e  Httle  doubt  tliat  the  tiirhochret^ 
is  one  of  them.  It  seems  to  have  been  the  part  of 
tlie  kelchin  allowed  by  the  lord  to  <>o  to  the  hus- 
band ill  respect  of  the  insult  to  his  wife — i.e.  her 
share  in  the  kelchin.  Whatever  it  was,  when  the 
wife  was  slain,  the  husband  retained  it,  while  the 
lord  took  the  rest  of  the  kelchin,  and  the  wife's  kin 
the  cro  and  s^alnes  of  their  slain  kinswoman.  The 
information  given  is  scanty,  but  it  is  difficult  to  make 
this  passage  mean  anything  else. 

One  thing  is  made  remarkably  clear  in  this 
document :  that  the  wife  of  the  free  tribesman  did 
not  among  the  Bretts  and  Scots  pass  upon  marriage 
under  the  full  ]jutestas  of  her  husband.  On  her 
murder,  while  it  was  an  insult  to  him  and  he  there- 
fore could  claim  the  kelchin,  the  cro  and  the  galnes 
passed  to  her  kin  The  wife,  therefore,  in  a  very 
real  sense  belono'ed  still  to  her  own  kindred. 

These  rules  of  tribal  custom  as  regards  marriage 
need  no  longer  surprise  us  after  what  we  have  found 
elsewhere.  They  closely  resemble  in  principle 
Cymric  usage  and  are,  after  all,  what  the  study  of 
Beoividf  prepared  us  to  regard  as  by  no  means  con- 
fined to  the  Celtic  tribes. 


IV.    EECOGNITION    OF    THE    FOUKTH   AND     NINTH    DEGREES 
OF    KINDRED    IN    SCOTLAND. 

In  the  foregoing  sections  no  distinct  reference  has 
been  made  to  the  recognition  of  the  fourth  and  ninth 


^  See  Windisch,  Worterbuch,  sub  voce  *  ter-fochrice,'  also  'fo-chraic.^ 
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degrees  of  kindred.  It  would  be  misleading  to  pass 
from  the  Scottish  evidence  without  allusion  to  the 
subject. 

Strongly  influenced  as  custom  in  Scotland  must 
have  been  by  both  Cymric  and  Gaelic  as  well  as  Norse 
and  Danish  traditions,  it  would  be  strange  if  no  trace 
were  left  in  Scotland  of  so  marked  a  feature  of  tribal 
policy. 

It  will  be  enough,  however,  to  refer  the  reader  to  The  nine 
the  interesting  chapter  on  '  The  Kin '  in  the  second  kSed."^ 
volume  of  Mr.  Eobertson's  '  Scotland  under  her  early 
Kings,'  in  which  he  alludes  to  '  the  words  in  which 
the  Northern  St.  Margaret  is  supposed  to  have 
formally  renounced  her  kindred  ("  al  my  Kun  I  forsake 
to  the  nithe  Kne  "),  and  to  the  "  nine  degrees  of 
kindred  "  within  which  all  connected  with  the  Earl 
of  Fife  might  claim  the  privileges  of  the  Clan  Mac 
Duff.' 

And  after  what  we  have  seen  of  the  way  in  which 
the  Norse  leysing  rose  by  steps  of  four  generations  into 
increasing  freedom  as  a  kindred  grew  up  around  him, 
it  may  be  worth  while  to  recall  attention  once  more 
to  the  reverse  process  by  which  the  nativus  or  villanus 
under  later  law  became  attached  to  the  land. 

Among  the  fragments  of  Scotch   laws  collected  The  fourth 
under  the  heading  '  Quoniam  attachiamenta  '  ^  is  the  fixes  the 
clause  '  De  hrevi  de  nativis '  which  may  be  translated  ^l^fi^^^^^ 
as  follows : — 

There  are  different  kinds  of  nativi  or  bondmen.  For  some  are 
nativi  de  avo  etproavo  which  is  vulgarly  called  de  cvo  et  trevo, 
whom  he  [the  lord]  will  claim  to  be  his  nativi  naturally,  by  be- 
ginning to  narrate  their  ancestors,  if  their  names  arc  known,  to 

^  Vol.  i.  p.  655. 
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wit.  of  his  great •gray\dfaihci\  (/rantlfofJicr,  and  fatJirr,  who  are 
convicted  b,v  his  saying  tliat  they  all  ai(>  his  natlvi  in  such  and 
such  a  villa  of  his,  and  in  a  certain  place  within  the  said  villa  on 
servile  land,  and  that  they  rendered  and  did  to  him  and  his 
ancestors  servile  service  for  many  days  and  years,  and  this 
'' nativitas,"  or  bondage,  can  be  proved  through  the  parents  of  the 
convicted  one,  if  they  are  alive,  or  per  bonam  assisam. 

Likewise,  there  is  another  kind  of  bondage,  similar  to  this, 
where  some  stranger  shall  have  taken  some  servile  land  from  some 
lord  doing  servile  service  for  the  same  land,  and  if  he  die  on  the 
same  land,  and  his  son  likewise,  and  afterwards  his  son  shall  have 
lived  and  died  on  the  same  land,  then  all  his  posterity  [i.e.  his 
great-grandsons]  shall  be  at  the  fourth  grade  altogether  in  servile 
condition  to  his  lord,  and  his  whole  posterity  can  be  pro\ed  in  the 
same  way. 

There  is  a  third  kind  of  nativitas,  or  bondage,  where  some 
freeman,  2>'*'<^  dominio  Jiabendo  vol  manutenencia  [i.e.  for  protec- 
tion or  maintenance]  from  some  magnate,  gives  himself  up  to  that 
lord  as  his  nativus  or  hond)}ian  in  his  court  by  the  front  hair  of 
his  head  {per  crines  anterior es  capitis  sui). 

Whatever  may  have  been  the  date  and  origm  of 
tliese  remarkable  clauses,  they  are  valuable  as  show- 
ing how  tribal  tradition  became  hardened  in  course 
of  time  into  Feudal  law,  and  how,  the  transition  from 
tribal  to  Feudal  principles  having  been  accomplished, 
what  is  known  everywhere  by  the  name  of  '  serfdom,' 
became  domiciled  in  Scotland. 


r2iV^~\5t,  iC^. 
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CHAPTER   X. 

ANGLO-SAXON  CUSTOM  FROM  THE  NORMAN  POINT 

OF  VIEW. 


I.    ANGLO-SAXON    CUSTOM   AS   APPLIED    TO    NORMANS. 

In  approacliing  the  question  of  Anglo-Saxon  tribal  \^^^ . 
custom  it    is    needful    to   make    a  clear   distinction  laws  to  be 
between  the  laws  of  the  Kentish  kings  and  the  other  apart 
Ancrlo-Saxon  Law^s. 

The  laws  of  the  Kentish  kings  are  known  only  in 
the  MS. — the  Textus  EofFensis — compiled  or  col- 
lected by  Ernulf,  Bishop  of  Rochester,  from  1115  to 
1125,  and  are  not  included  in  the  other  collections 
containing  the  Laws  of  King  Alfred  and  Ine. 

The  evidence  for  Kentish  custom  seems,  therefore., 
to  be  independent  of  that  of  Wessex  or  Mercia  or 
Northumbria.  Further,  in  the  so-called  '  Laws  of 
Henry  I.'  at  the  conclusion  of  the  statement  of  the 
customs  as  to  homicide  in  s.  LXXVL  it  is  distinctly 
stated  that  the  wergelds  in  Kent  differed  much  from 
those  of  Wessex  both  as  regards  vUlani  and  harones. 

It  will  therefore  be  necessary  to  examine  the 
Kentish  law^s  separately  from  the  others. 

On  the  whole,  with  regard  to  the  others,  it  seems 
best  to  resort  to  the  method  of  proceeding  from  the 
later  to  the  earlier  evidence  and  to  begin  with  the 
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Laws  of      so-calleil  '  T,;nvs  o^   TIenrv  I.,   as  a  Gorman  tlioui>-h 

lUnry  I.  n*    •    i       •  r        i  *        i      r. 

unollic'ial  VK'W  ot   what  Aiiglo-KSaxon  custom  was  or 


When  a 
Norman 


had  been  before  the  C  onquest. 

It  may  1)6  well  to  inquire  first,  what  in  the  view 
was  killed,  ot  tile  Writer  took  place,  after  the  Conquest,  when  a 
Norman  or  stranger  was  killed,  because  this  at  once 
raises  the  (juestion  what  should  happen  in  the  un- 
avoidable absence  of  kindred. 


Si  Francigena  qui  parentes  non 
babcat  in  nnirdro  periinatur, 
habeat  precinm  iiatalis  ejus  qui 
miu-druni  abarnavcrit :  Eex  de 
hundreto  ubi  invenietur  xl  marc 
argenti ;  nisi  intra  vii  dies  reddatur 
malefactor  justicie  regis,  et  talis 
<le  quo  possit  justicia  fieri.  .  .  . 


Ad  patrem  vero,  non  ad 
inatrcm,  gcneracionis  consideracio 
dirigatur :  omnibus  enim  Franci- 
genis  et  alienigenis  debet  esse  rex 
pro  cognacione  et  advocato,  si 
penitus  alium  non  habeat. 

Si  ex  parte  patris  parentes  non 
habeat  qui  occiditur,  et  ex  parte 
matris  habeat,  quantum  ad  eum 
attinet,  i.  tercia  pars  weregildi  sui 
reddatur. 


(Ixxv.  6)  If  a  Norman  {Fran- 
cigena) be  murdered  who  has  no 
parentes,  let  that  person  have  the 
price  of  his  birth  who  made  known 
the  murder.  The  King  to  have  40 
marks  of  silver  from  the  hundred 
where  he  was  found  unless  within 
7  days  the  malefactor  be  delivered 
up  to  the  justice  of  the  King  in 
such  a  way  that  justice  can  be  had 
of  him.  .  .  . 

(7)  Consideration  as  to  birth 
must  be  directed  to  the  father,  not 
to  the  mother,  for  the  King  ought 
to  be  in  the  place  of  maternal 
kindred  {cognatio)  and  of  advocate 
for  the  Norman  or  stranger  if  he 
absolutely  have  no  other. 

(8)  If  he  who  is  killed  has  no 
;  parentes  on  his  father's  side  and 

he  has  on    his  mother's  side,  let 
what  appertains  to  her,  viz.  one- 
i  third  of  his  wergeld,  be  paid. 


These  clauses  show  that  when  a  Norman  or 
stranger  was  slain,  in  a  certain  way  the  king  was  to 
stand  in  the  place  of  the  absent  kindred  to  see  that 
justice  was  done. 

The  maternal  kindred  of  the  slain,  if  such  were  at 
hand,  should  receive  the  third  of  the  wergeld  which 
pertained  to  them,  and  so  presumably  the  paternal 
kindred,  if  they  alone  were  present,  should  take  the 
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two  thirds  pertaining  to  them,  the  king  taking  the 
share  of  the  maternal  kindred.  In  any  case  the  right 
of  the  parentes  was  recognised  when  they  were  present. 

Next  with  recfard  to  the  payment  of  the  wergeld  ^vhen  the 

^  1      •"  XT  *^  slayer  was 

in  the    case    of   the    slayer  benii)-    a   Norman   or    a  a  Norman, 
stranger : — 


Si  qiiis  hnjusmodi  faciat  homi- 
cidium,  parentes  ejus  tantum  were 
reddant,  quantum  pro  ea  reci- 
perent,  si  occideretur. 

Si  ex  parte  patris  parentes 
liabeat,  et  ex  parte  matris  non 
habeat,  et  homineni  occideret, 
reddant  pertinentes  ei  quantum 
de  ejus  interfeccione  reciperent,  i. 
duas  partes  weregildi  sui. 

Si  quis  autem  paterna  cog- 
nacione  carens  male  pugnet  ut 
liominem  occidat,  si  tunc  cog- 
nacionem  maternam  habeat,  red- 
dat  ipsa  terciam  partem  were, 
terciam  congildones,  pro  tercia 
fugiat. 

Si  nee  maternam  cognacionem 
habeat,  reddant  congildones  di- 
midiam  weram,  pro  dimidia  fugiat 
vel  componat. 

Si  quis  occidatur  ejusmodi 
secundum  legem  pristinam,  si 
parentela  careat.  reddatur  dimi- 
dium  regi,  dimidium  congildoni- 
bus. 


(8)  If  any  one  commit  homicide 
of  this  kind  let  his  parentes  pay 
so  much  wergeld  as  they  would 
have  received  if  he  [the  slayer]  had 
been  killed. 

(9)  If  he  [the  slayer]  have 
parentes  on  his  father's  side  and 
not  on  his  mother's  and  kills  a 
man,  the^^  ]^ay  for  him  as  much  as 
they  would  have  received  had  he 
been  killed,  i.e.  two  thirds  of  the 
wergeld. 

(10)  If  any  one  who  has  no 
paternal  relations  shall  fight  so 
wrongly  as  to  kill  a  man  and  if  he 
has  maternal  relations  they  shall 
pay  one-third  of  the  wer,  the  con- 
gildones one-third,  and  for  the 
other  third  let  him  flee. 

If  he  has  no  maternal  rela- 
tions the  congildones  shall  pay 
half,  and  for  half  he  shall  i3ee  or 
pay. 

If  any  such  person  is  killed, 
then  according  to  ancient  laiv,  if 
he  have  no  kindred  half  shall  be 
paid  to  the  King  and  half  to  the 
congildones. 


These  clauses  are  valuable  as  showing  that  to  Recur 
meet  the   circumstances  arising   upon   the   Norman  AnX-^ 
Conquest  there  was  a  recurrence  as  far  as  possible  to  ^^1^^°"^ 
ancient  law  and  Anglo-Saxon  custom. 

This  was  not  the  first  time  that  the  difficulty  of 
absence  of  kindred  had  occurred  and  been  formally 

Y    2 
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Protection  reconnised  in  l^nsvland.     The  earlv  Danish  conquests 

of  the  1       1  '  1  •    i^  .    •  *  P 

had  made  special  provisions  necessary  for  the  protec- 
tion oi  tlie  kiuless  stranger.  And  it  was  declared 
that  '  if  any  one  did  wrong  to  an  ecclesiastic  or  a 
foreigner  as  to  money  or  as  to  life,  then  should  the 
king  or  the  eorl  there  in  tlie  land  and  the  bishop  of 
the  people  be  unto  him  in  the  place  of  a  kinsman  and 
of  a  protector  (for  mocg  and  for  mund'horan)  unless 
he  had  another.'  ^ 

Again,  as  regards  the  position  of  the  maternal 
relations  and  the  comjildones  of  a  stranger,  it  is  clear 
that  the  writer  of  these  so-called  laws  is  copying  and 
adopting  what  he  finds  in  the  Laws  of  King  Alfred. 
In  ss.  27  and  28  of  the  latter,  in  the  absence  of 
relatives  the  r/efjildas  of  the  slayer  were  to  pay  half 
the  wergeld  ;  and  also,  in  the  absence  of  relatives  of 
the  slain  person,  his  rjegildas  were  to  i-eceive  half 
the  wergeld. 

In  both  cases  an  artificial  group  of  organised 
comrades,  '  gegildas '  or  '  congildones,'  seems  to  have 
been  recognised  as  in  part  taking  the  place  of  kindred. 
And  the  importance  of  the  provision  of  some  such 
substitute  for  protection  by  the  oaths  of  kinsmen  is 
evident  enough  w^hen  it  is  considered  that  the  ordeal 
of  hot  iron  or  water  was  the  recoi?nised  alternative. 

On  the  whole  the  clauses  in  these  so-called  laws 
relating  to  Normans  and  strangers  adhere  to  the 
principle  of  the  liability  of  kindred  both  paternal  and 


^  This  passage  is  from  the  last  ship,  and  the  Witan  also  who  were 
clause  in  the  so-called  treaty  be-  j  afterwards,  oft  and  unseldom  that 
tween  Edward  and  Guthrum,  !  same  renewed  and  increased  with 
'  when  the  English  and  Danes  '  good.'  Thorpe,  p.  71  ;  and  see 
fully  took  to  peace  and  to  friend-  \  Schmid's  Einleitung,  p.  xlii. 
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maternal  in  cases  of  lioniicide,  and  this  is  the  more  re- 
markable because  long  before,  especially  in  the  Laws 
of  Edmund,  as  will  hereafter  appear,  a  very  strong 
tendency  had  been  shown  to  restrict  the  liability  in 
case  of  homicide  to  the  sla3^er  himself. 

In  the  meantime  the  attempt  to  apply  the  Anglo- 
Saxon  custom  as  to  weri^elds  to  Xormans  after  the 
Conquest,  taken  together  with  the  continued  recog- 
nition of  the  liability  of  both  paternal  and  maternal 
pare?ites,  is  a  very  strong  proof  that  the  solidarity  of 
the  kindred  was  not  altogether  a  thing  of  the  past. 
Tribal  custom  which  at  the  Norman  Conquest  could 
be  applied  to  tlie  conquering  class  cannot  be  regarded 
as  dead. 


II.    NORMAN    VIEW    OF   W ESSEX   CUSTOM. 

We  pass  on  now  to  clause  LXX.  of  the  '  Laws  of 
Henry  I.'  w^ith  the  heading  '  Consuetudo  Westsexe.' 

The  amount  of  the  wergeld  according  to  Wessex  wessex 

law  is  thus  stated  : twyhynde 

or  villa- 
in Westsexa,  que  caput  regni  !         (Ixx.  i)    In   Wessex,  ^^■llicll   is    nus  and 
est  et  leginn,  twihindi,  i.  villani     the  capital  of  the  kingdom  and  of  twelye- 
wera   est   iiii   lib.  ;  twelfhindi,    i.     laws,  the    wer  of   the  twyhynde-    ^?J' 
thaini  xxv  lib.  \  man,  i.e.  of  the  villanus,  is  four 

!  pounds  ;  of  the  twelvehyndeman, 
i.e.  of  the  thane,  twenty-five 
pounds. 

The  Anglo-Saxon  and  Norman  lb.  of  silver  was 
240(i.,  and  thus  the  twelve-hyndeman's  wergeld  of 
25  lbs.  was  the  same  thing  as  the  ancient  Wessex 
wergeld  of  1200  Wessex  scillini>s  of  bd.  Four 
pounds  was  a  rough  equivalent  of  the  iwyhynde- 
man's  wergeld  of  200  Wessex  scillinufs. 
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A    little    further    on    in   the   same   clause  is  the 
followiut;  quotation  from  l^^thelred  11. 's  compact  with 

Olaf. 


Si  Anglicus  homo  Dacuiu  occi- 
dat,  liber  libermn,  persolvat  cum 
XXV  lib.  vol  ipse  malefactor  rcd- 
datur,  et  tantundem  reddat  Dacus 
de  Anglico  si  eum  occidat. 


(Ixx.  s.  6.)  If  an  Englishman 
kill  a  Dane — a  freeman  a  freeman 
— let  him  pay  for  him  25  lbs.  or 
the  criminal  himself  sliall  be  de- 
livered up.  And  let  the  Dane  do 
the  same  if  he  kill  an  Englishman. 


Wife  still 
belongs  to 
her  own 
kindred  in 
respect  of 
wergeld. 


The  Ei\ulish  and  Danish  typical  freeman  of  this 
clause  with  his  25  lb.  wergeld  is  clearly  recognised 
in  these  so-called  laws  as  the  twelve-hyndeman  and 
not  the  twyhynde  man,  who,  though  free,  is  identified 
with  the  '  villanus.' 

In  further  sections  of  this  clause  regarding 
Wessex  customs  very  important  statements  are  made 
with  regard  to  the  position  of  the  wife  in  case  of 
homicide,  showing  (1)  that  if  she  committed  homicide 
her  own  kindred  were  responsible  for  her  crime  and 
not  her  husband  or  his  kindred  ;  and  (2)  that  in  case 
of  the  murder  of  a  wife    the  w^ergeld  went  to  her 


kindred  and   not    to  the  husband   or 
In  s.    12    of    this   clause    is    the 
ment : — 


his   kindred, 
state- 


following 


Similiter,  si  mulier  homici- 
dium  faciat,  in  eam  vel  in  pro- 
geniem  vel  parentes  ejus  vindi- 
cetur,  vel  inde  componat :  non  in 
virum  suum,  seu  clientelam  inno- 
centem. 


Likewise  if  a  woman  commits 
homicide  let  it  be  avenged  on  her 
or  on  her  children  or  parentes  or 
paid  for  from  that  side,  not  on 
her  husband,  or  innocent  con- 
nections. 


And  in  s.  13  : — 

Si  nmlier  occidatur,  sicut 
weregildum  ejus  est  reddatur,  ex 
parte  patris,  sicut  observamus  in 


If  a  woman  be  killed,  what- 
ever be  her  wergeld,  let  it  be  paid 
ex  parte  patris  just  as  we  have 
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aliis.  (14)  Si  pregnans  occidatur 
et  piier  in  ea  vivat,  uterquc  plena 
wera  reddatur.  Si  nondnm  vivus 
sit,  diniidia  wera  solvatur  parenti- 
bus  ex  parte  patris. 


said  in  other  cases.  (14)  If  a 
pregnant  woman  be  killed  and  her 
child  be  living  let  the  full  wergeld 
of  both  be  paid.  If  not  yet  living 
let  half  a  wergeld  be  paid  [for  it] 
to  the  parentes  ex  j)'^^'ic  i^f^trisy 
[of  the  child]. 


The  position  of  the  wife  under  Wessex  custom  is 
further  shown  by  the  following  : — ■ 


Si  sponsa  virum  suum  super - 
vixerit,  doteni  et  niaritacionem 
suam,  cartarum  instrumentis  vel 
testium  exhibicionibus  ei  traditam, 
perpetualiter  habeat,  et  morgan- 
givani  suam  et  terciam  partem  de 
omni  collaboracione  sua,  preter 
vestes  et  lectum  suum  ;  et  si  quid 
ex  eis  in  elemosinis  vel  cominuni 
necessitate  consumpserit,  nichil 
inde  recipiat. 

Si  mulier  absque  liberis 
moriatur,  parentes  ejus  cum 
marito  suo  partem  suam  dividant. 


(ss.  22-23).  If  the  wife  survive 
her  husband  let  her  have  per- 
manently her  dower  and  her 
'  maritagium '  given  to  her  by 
written  instruments  or  production 
of  witnesses,  and  her  '  morgengift ' 
and  a  third  part  of  all  joint 
acquisition,  besides  clothes  and 
her  bed,  and  let  her  receive  no- 
thing in  respect  of  what  has  been 
consumed  in  charity  or  common 
necessity. 

If  a  woman  die  without  chil- 
dren h.QX x>tt^'entcs  divide  her  share 
with  the  husband. 


These  statements  are  valuable  evidence  that,  in 
regard  to  the  position  of  a  wife,  Anglo-Saxon  custom 
was  very  nearly  the  same  as  Cymric  custom  and  that 
of  the  Bretts  and  Scots.  And  they  are  the  more 
important  as  stating  in  black  and  white  what  is  only 
to  be  inferred  from  isolated  statements  in  earlier 
laws. 

We  now  pass  to  c.  LXXYI.,  De  precio  cujiislibet, 
containing  information  as  to  the  mode  of  procedure 
in  the  payment  of  wergeld. 

After  stating  that  if  a  man  be  slain  he  is  to  be 
paid  for  according  to  his  birth,  the  clause  proceeds 
thus  : — 
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Sureties 
for  wer- 

geld  S  iif 
paternal 
and  4  of 
maternal 
kindred. 


Twelve- 
hynde 
man's 
balsfang. 


Manbot 
and  fight- 
wite  and 
then  wer- 
geld. 


Et  rectum  est  ut  lioinicida, 
postcjuam  wcrc^Mldum  vadiaxorit 
inveiiiat  wereplegios,  sicut  ad  earn 
pertinebit,  i.  de  thaino  dcbent  dari 
xii  wereplcgii,  viii  de  parte  patris, 
et  iiii  de  co^^nacione  matris  ;  et 
cum  hoc  factum  erit,  elevetur 
inter  cos  pax  rej,'is  in  omni  wcre- 
^^Ido,  et  debet  halsfang  primo 
reddi,  sicut  were  modus  erit. 


And  it  is  rij^lit  that  tlio  liomi- 
cidc  after  havin;,'  given  pledge  for 
the  wergeld  should  find  the  wer- 
pk'dges  pertaining  to  it. 

From  the  tliaue :  12  were- 
pledges,  8  ex jyartc patris  and  4  de 
vocpiationc  mairis^  and  this  done 
shall  be  raised  among  them  the 
peace  of  the  king  in  every  wer- 
geld. And  first  the //rtZ»/rn?^  should 
be  paid  according  to  the  nature  of 
the  werueld. 


Foliowinof  the  case  of  the  twelve-hyndeman  a  little 


further  we  learn  that : — 

Twelf-hindus  est  homo  plene 
nobilis,  i.  thainus  cujus  wera  est 
duodecics  c  sol.  qui  faciunt  libras 
XXV,  cujus  halsfang  sunt  cxx  sol. 
qui  faciunt  hodie  sol.  1.  Et  non 
pertinet  alii  cognacioni  pecunia 
ista,  nisi  illis  qui  sunt  intra  genu. 


The  twelve-hyndeman  is  the 
man  plene  nohilis,  i.e.  the  thane 
whose  wergeld  is  1200  scillings 
which  make  251. 

His  halsfang  is  120s.  which  to- 
day equals  50s. ^  [Norman],  and  it 
belongs  to  no  other  relations  than 
those  who  are  intra  genu. 


This  halsfang  had  to  be  paid  on  the  21st  day 
from  the  giving  of  the  pledge,  and  it  seems  to  have 
l)een  a  token  in  recognition  of  guilt  or  earnest 
money  to  show  that  the  wergeld  would  be  paid. 

On  the  next  21st  night  from  the  payment  of  the 
halsfang  the  manbot  had  to  be  paid,  and  on  the  21st 
night  after  that  the  fightwite,  and  on  the  21st  night 
again  the  first  payment  of  the  wergeld. 


Et  sic  omnibus  parentibus 
dominisque  emendacionibus  inici- 
atis  persolvantur  reHquum  were, 
intra  terminum  quem  sapientes 
instituunt. 


Thus  for  all  the  parentes  and 
lords,  amends  being  set  agoing, 
the  rest  of  the  wergeld  shall  be 
paid  during  a  term  to  be  fixed  by 
the  wise  men  (sapientes). 


Turning  next  to  the  case  of  persons    twyhynde 
Lorn — cyrlisci  vel  villani — more  details  are  given  : — 

'  120s.  of  5d.  =-  50s.  of  12^^. 
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After  stating  their  wergeld  to  be  four  pounds,  tlie 
clause  proceeds  : — 


Halsfange  ejus  sunt  v  marc, 
que  faciunt  xii  sol.  et  vi  den. :  est 
auteni  verbuni  Anglicuni  quod 
Latine  sonat  '  apprehensio  colli.' 


Their    halsfang    is    v    marks    Halsfang 
which  =  Vis.  M. ;  and  it  is    an    of  the 
English    word    which 
means  appreliensio  colli.' 


m    Latin    Whynde 
class. 


There  is  evidently  here  an  error.  *  V  marc ' 
ought  to  be  read  5  mancuses.  The  mancus  was  30c/. 
or  25.  Qd.  Norman  money  and  the  halsfang  therefore 
loi)d.  or  12s.  6d.  Norman  money,  as  stated  in  the 
following  clause. 


Si  quis  ad  iv  lib.  persolvendus 
occidatur,  et  ad  id  res  veniat,  ut 
precio  natalis  ejus  componendus 
sit,  primo  debent  reddi  xii  sol.  et 
vi  den.  et  in  wera  numerari :  red- 
dantur  vero  patri,  vel  filio,  vel 
fratri,  vel  qui  propinquior  est  de 
patre,  si  predictos  parentes  non 
habeat :  si  onmes  istos  habeat,  et 
ipsi  dividant  inter  se. 

A  die  qua  wera  vadiata  est  in 
xxi  diem,  sine  omni  excusacione 
et  dilacione,  debet  halsfang  reddi, 
sicut  premisimus.  .  . 

Inde  ad  xxi  diem  reddatur 
ipsius  manbota  :  tunc  ad  xxi  diem 
fuytwhita  :  inde  ad  xxi  diem  red- 
datur ipsius  were  frumgildum,  i. 
vii  sol.  et  vi  den.  ad  explecionem 
XX  sol. 


(6)  If  any  one  is  killed  to  be 
paid  for  at  4Z.  and  it  comes  to  pass 
that  the  price  of  his  birth  has  to 
be  paid,  first  should  be  paid  [the 
halsfang  of]  12s.  6c7.  to  be  reckoned 
in  the  wergeld,  and  this  is  paid  to 
the  father  or  son,  or  bi'otJier,  or, 
failing  these,  whoever  is  the 
Clearest  of  kin  to  the  father.  If 
he  has  all  these,  they  divide  it  be- 
tween them. 

On    the    21st    day   from   the    Manbot 
giving  of  the  pledge,  without  any    ^^^ 
excuse    or     delay    the     halsfang   ,^^  ^^^^ 
should  be  paid,  as  we  have  said.  .   wergeld. 

On  the  21st  day  after  that,  is 
to  be  paid  the  manbot,  then  on 
the  21st  day  the  fghtwite,  and 
then  on  the  21st  day  must  be 
paid  the  frumgeld  of  the  wergeld, 
i.e.  7s.  6d.,  to  the  completion  of 
20s. 


Thus  we  learn  that  in  the  case  of  the  twy-hyndeman 
the  halsfang  of  125.  Gd.  and  the  frumgeld  of  T.s.  Gd. 
make  up  the  first  205.  of  the  wergeld  of  four  pounds. 
The  clause  proceeds  : — 
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Imle  componat  qui  weram 
solvit,  terininuin  de  xx  sol.:  inde 
ponant  terminum  suiuii  parentes 
luortui  de  xl  ovibiis,  que  pro  xx 
sol.  computantur :  sint  autem  oves 
videntes  et  cornute,  nulla  parte 
corporis  diminute :  ultimo  ter- 
mino  reddatur  equus,  qui  pro  xx 
sol.  numerandus  est.  Hoc  secun- 
iluin  legem  et  nostreun  consuetu- 
dinem  diximus  :  differentia  tamen 
weregildi  multa  est  in  Cancia 
villanorum  et  baronum. 


After  that  lie  who  pays  the 
wergeld  pays  at  another  term  20«. 

Then  the  pa  rentes  of  the  dead 
fix  a  term  for  40  sheep  which  are 
reckoned  as  20«.,  but  they  nmst 
be  sheep  seeing  and  horned  and 
deficient  in  no  part  of  the  body. 
At  the  last  term  a  horse  is  given 
reckoned  at  20s.  This  we  have 
said  according  to  law  and  our 
custom.  Tliere  is,  however,  great 
difference  in  the  wergeld  of  both 
villani  and  barones  in  Kent. 


Fightwite 
was  for 
breach  of 
precinct. 


Thus  both  in  the  case  of  the  twelve -h^'iide  and  the 
twv-hvndemanthehalsfans^  is  the  first  beGfinnincfof  the 
wergeld,  and  whatever  may  be  the  exact  meaning  of 
the  word,  it  is  pretty  evident  that  it  was  regarded  as 
an  admission  of  the  wrom?  done  and  as  a  kind  of 
earnest  monev  that  the  rest  of  the  wero-eld  would  be 
paid. 

But  between  the  halsfang  or  earnest  money  and 
the  making  up  of  the  first  full  instalment  of  the 
wergeld  were  the  two  other  payments,  the  maiibot 
and  the  figJitidte. 

They  have  alreadv  been  mentioned,  but  it  is 
important  to  recognise  what  these  two  payments  out- 
side the  wergeld  mean. 

We  learn  from  c.  LXXX.  s.  6  what  the  fightwite 
was : — 


In  cujuscunique  terra  fiat  homi- 
cidium,  qui  socam  et  sacam  suam 
habeat,  si  homicida  divadietur  ibi 
vel  cravetur,  fihtwytam  recipiat. 
...  Si  occisus  et  locus  unius 
domini  sint,  qui  socnam  suam 
habeat  manbotam  et  fihtwvtam. 


On  whosesoever  land  the  homi- 
cide may  be  committed,  he  who 
has  soc  and  8a2  shall  if  the  homi- 
cide there  be  pledged  or  remanded 
receive  fightwite.  .  .  . 

If  the  person  killed  and  the 
place  are  of  one  lord,  let  him  who 
has  the  soc  have  [both]  manbot 
and  fierhtwite. 
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It  is  clear  from  this  that  the  fightwite  was  the  Manbot 
payment  due  to  the  lord  who  had  the  '  soc '  of  the  place  tcTioid  of 
where  the  homicide  occurred  and  the  wer^eld  was  Pf^?on 

^  slam. 

pledged.  The  manbot,  on  the  other  hand,  was  the 
payment  to  the  lord  whose  man  the  person  slain  was. 
The  lord  of  the  soc  might  also  be  the  lord  of  the  man 
slain,  in  which  case  both  fightwite  and  manbot  were 
payable  to  him. 

In  c.  LXIX.  the  manbot  of  the  twy-hyndeman  is 
stated  to  be  305.  (of  oc?.,  i.e.  I50c/.),  and  that  of  the 
twelve-hyndeman  1205.  (600<i.)  as  in  the  Laws  of 
Ine,  s.  70. 

In  the  so-called  '  Laws  of  Edward  the  Confessor,' 
c.  XII.  is  the  following  : — 

Qui      scienter     fiegerit     earn  He  who  knowingly  breaks  the 

[paeeni  regis]  .  .  ,  lege  Anglorum  king's  peace  ...  by  the  law  of 

snum  were,  i.  precium  suum,   et  the    English    pays   his  were,  i.e. 

manbote  do  occisis  erga  dominos  ,  pretium   suum,   and    mavhot   of 

quorum  homines  interfecti  erant.  persons  killed  to  the  lords  whose 

Manbote  in  Danelaga,  de  vilano  ;   men  have  been  killed.     Manbote 

et    de    socheman,   xii    oras  ;    de  \  in  Danelaga  of  villanus  and  soche- 

liberis     hominibus     iii     marcas.  man  xii  ores,  of  liheri  homines  iii 

Manbote  in  lege  Anglornm,  regi  marks. ^     Manbot  in  English  law 

et    archiepiscopo,     iii    marc     de  to    the    king   and  archbishop    iii 

hominibus  suis ;    episcopo    comi-  ,   marks   for    their    men ;    to    the 

tatus,  comiti  comitatus,  et  dapifero  bishop  and  earl  of  a  county  and 

regis,   XX  sot;  baronibus    ceteris,  dajnfer  of  the  king  xxs.  :  other 

X   solid.      Emendacionem    facial  barons  xs.    Let  him  make  amends 

parentibus,  aut  guerram  paciatur,  to   the  parentes   or    suffer   feud, 

imde  Angli  proverbium  habebant :  '   Hence   the  English  have  a  pro- 

Biege  spere  of  side  ot5er  here,  quod  ,   verb,  '  Buy  off  the  spear  or  bear 

est  dicere,  lanceam  erne  de  latere  it.' 

aut  fer  eam.  | 

This  chapter  relates  chiefly  to  the  breach  of  the 
king's  peace  on  the  king's  highways  &c.,  but  it  clearly 
confirms  the  meaning  of  the  manbot  as  the  payment 


'  Three  marks  arc  double  12  ores. 
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lo  tlie  lord  for  his  man  and  as  quite  distinct  from  the 

wergeld  to  the  parentes  of  tlie  slain. 
-Manbot  It  mav  secm  strannre  at  first  si<2^ht  that  accordinjj 

miuwimi     ^o  ^liis  clause  the  manbot  in    the  Danelaga  of  the 
viiiftnus      viUanus   and    the    socheman    should   be    alike,    viz. 

aliKe  in  ~ 

the  Pane-  ]  2  orcs  of  silvcr,  and  further  that  the  villanus  and 
socheman  sliould  not  be  included  as  liberi  homilies, 
the  manbot  of  the  latter  being  double  their  manbot, 
viz   three  marks  or  24  ores. 

Tlie  explanation  of  the  equal  manbot  of  villani  and 
sochemen  may  partly  be  found  in  the  tendency  after 
the  Conquest  to  class  together  all  subordinate  tenants 
rendering  manual  or  agricultural  services  to  the  land- 
lord as  villani,  and  to  i2fnore  the  differences  in  0Tis2^in 
between  the  various  classes  of  tenants  of  this  kind. 
•Still  if  at  this  point  of  our  inquiry  the  relative 
positions  of  the  sochmanni  of  the  Danish  districts  and 
the  villani  of  ordinary  English  manors  Avere  the 
question  under  discussion,  it  would  be  fair  in  expla- 
nation of  the  equality  in  manbot  to  point  out  how 
very  nearly  the  services  of  the  two  classes  seem  to 
have  corresponded  so  far  as  their  value  to  the  lord 
was  concerned.^ 

The  loss  to  the  lord  of  the  twelve-hyndeman  was 
probably  reckoned  as  of  greater  money  value  than 
that  of  the  villanus  or  socheman,  because  of  the  higher 
grade  or  character  of  his  military  and  judicial  services 

^  See  the  instances  of  services  arabunt  suam  terram  '  &c.     And 

of  sochemen  given  by  Mr.  Round  again  quotienscunque  ipse  prcB- 

in  his  invaluable  chapter  on  the  cepei'it  in  anno  arabunt '  &c.  These 

Domesday   book    in  his   Feudal  are    services    of    the    sochemanni 

England,   pp.  30-34,    from    the  of  Suffolk  and  Norfolk  '  qui  non 

•  Ely  placitum'  of  1072-1075:  '  Qui  possunt  recedere.' 
quotiens  abbas  precepey-it  in  anno  i 
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as  compared  with  the  agricultural  services  of  the 
villanus  and  socheman. 

However  this  may  be,  these  considerations  confirm 
the  importance  of  the  distinction  between  the  manbot 
which  varies  according  to  the  value  or  loss  to  the 
lord  of  the  person  slain,  and  is  therefore  payable  to 
him,  and  the  wergeld  payable  to  the  parentes  of  the 
person  slain  which  varied  according  to  the  grade  in 
social  rank  in  which  he  was  born  or  to  which  he 
may  have  sometimes  risen. 

Further,  this  distinction  between  the  wergeld  and 
the  manbot  becomes  all  the  clearer  when  we  turn  to 
the  evidence  ^iven  in  the  Laws  of  Henrv  I.  reixardin£>- 
the  custom  of  Wessex  in  respect  of  the  homicide  of 
slaves. 

In  c.  LXX.  the  custom  of  Wessex  is  stated  thus  : — 


Si  servus  servuni  occidat, 
domino  reddantur  xx  sol.  pro 
manbota,  parentibus  interfecti 
servi  xl  den. 

Si  dominus  occisoris  nee  pro 
eo  reddit,  nee  servus  habet  unde 
reddat,  dimittere  potest  eum 
dominus,  ut  sibi  caveat,  nisi  forte 
cravetur  dum  secum  est ;  quod  si 
eveniat,  eum  repetentibus  reddat 
vel  inde  componat. 


Si  liber  servum  occidat,  simi- 
liter reddat  parentibus  xl  den.  et 
duas  mufflas,  et  unum  pullum 
mutilatuui,  domini  servi  xx  sol. 
pro  manbota  blodwitam  vel  fiht- 
witam  sicut  acciderit. 

Si  servus  Waliscus  Anglicum 
hominem  occidat,  debet  ille  cujus 
servus  est  reddere  eum  domino  et 


(s  2)  If  a  slave  {servus)  kills  a    When  a 
slave  xxs.  f?  of  5f7.]  is  paid  to  tlie    slave  i> 
lord  for  manbot,  to  the  parentes    f !,  ^     ^^ 
of  the  dead  slave  xlr7.  EntrJish- 

(s.  3)  If  the  lord  of  the  slayer  man. 
paj's  nothing  for  him  and  the 
slave  has  nothing  to  pay  with,  the 
lord  can  dismiss  him  so  that  ho 
[the  lord]  may  protect  himself 
from  having  the  slave  seized  while 
with  him.  But  if  this  happen  he 
shall  hand  him  over  to  the  prose- 
cutors or  pay  for  him. 

If  a  freeman  kill  a  slave  let 
him  likewise  pay  to  the  parentes 
xl  pence  and  two  *  mufHes  '  and  a 
capon.  To  the  lord  of  the  slave 
XX5.  [?  of  5iL]  for  manbot,  [also] 
bloodwite  or  fightwite  as  it 
happens. 

If  a  slave  Waliscus  kills  an 
Englishman  he  whose  slave  he  is 
ought  to   give  him  up  to  the  lord 
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parcntibuR,  vel  dare  xl  sol.  pro  and  the  y>^ov'n/c«  or  pay  xls.  [?  of 
vita  sua.  Si  hoc  capitale  nolit  ')(].]  for  his  hfc.  If  lie  does  not 
dare  pro  eo,  diniittat  euinliberuiu,  choose  to  pay  this  for  his  head  let 
solvant  postea  parentes  ejus  hiin  set  him  free  ;  then  afterwards 
worani  illani,  si  coj^naciononi  let  his^j^n7///r.s'  pay  his  wer^cld 
habcat  liberam.  Si  non  habeat,  if  he  has  free  relations.  If  not 
observent  eum  inimici.  Non  cof^i-  let  them  regard  him  as  an  enemy, 
tur  liber  cum  servo  megfj^ildare,  No  freeman  is  to  be  compelled  to 
nisi  velit  ei  satisfaccionem  facere,  ,  join  in  payment  with  a  slave  mi- 
nec  servus  cum  libero.  less  he  wishes  to  make  satisfac- 

j   tion  for  him   nor  a  slave  with  a 

'  freeman.' 

Manbot  of  Tlius  wliile  Under  the  Danelaiiia  the  equal  man- 
slave.  bot  of  the  villanus  and  of  the  socheman  was  12  ores 
or  240cZ.,  we  learn  from  these  clauses  that  the 
manbot  of  the  ordinary  slave  under  Wessex  custom 
was  '2{)s.  i.e.  (if  of  5<a?.)  100  pence,  while  that  of  the 
twy-hyndeman  was,  as  we  have  seen,  only  150  pence. 
At  first  sight  it  may  seem  strange  that  the  man- 
bot or  value  to  the  lord  of  his  villanus  or  socheman 
should  be  no  greater,  or  even  less,  than  that  of  his 
theow  or  slave.  But  a  moment's  consideration  will 
show  that  the  value  of  the  villanus  and  the  socheman 
to  the  lord  was  mainly  their  week-work  and  services 
amounting  to  perhaps  half  their  whole  time,  while 
that  of  the  slave  or  theow  was  the  value  of  his  whole 
time  and  also  that  of  a  marketable  chattel. 

It  may  be  noticed,  too,  how  in  the  statements  of 
Wessex  custom  some  slight  recognition  is  made  of 
the  kindred  of  the  slave,  but  the  amount  (40  pence) 
is  so  very  small  that  it  hardly  can  be  reckoned  as  any 
real  approach  to  recognition  of  family  rights  or  rights 
of  kindred  belonoino"  to  the  relatives  of  the  slave. 


^  Cf.    Ine,    74.     The    xls.   to  I  who  had  committed  homicide  mav 
be  paid  for  the  '  Waliscus  '  slave      be  double  value  by  way  of  penalty . 
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In  the  'Laws  of  William  the  Conqueror'  the  manbot 
of  the  slave  is  stated  (perhaps  in  error)  to  be  twice 
that  of  the  freeman,  and  in  the  case  of  freemen  a  con- 
cession is  made  of  IO5.  of  the  wergeld  to  the  ividoio  of 
the  slain,  who  otherwise,  not  being  of  the  same  blood 
or  kindred  with  her  husband,  would  under  tribal 
custom  have  received  no  part  of  the  vveroeld. 


Si  quis  convictus  vel  confes- 
sus  fuerit  in  jure,  aliiim  occidisse, 
dat  were  suum,  et  insiiper  domino 
occisi,  manbote,  scilicet,  pro 
homine  libero  x  sol.  pro  servo  xx 
solid. 


Est  autem  were  theni  in  Mer- 
chenalahe  xx  libr. ;  in  West- 
saxenelahexxvlibr.  ;  rustici  autem 
c  solid,  in  Merchenelahe,  et  simi- 
liter in  Westsaxenelahe. 


De  were  ergo  pro  occiso  soluto, 
primo  vidue  x  sol.  dentur,  et 
residuum  liberi  et  consangumei 
inter  se  dividant. 


(s.  vii.)  If  any  one  shall  have 
been  convicted  of  or  have  con- 
fessed the  slaying  of  another, 
let  him  give  his  wergeld  and 
over  and  above  to  the  lord 
of  the  person  slain,  manbote  : 
that  is,  for  a  freeman  xs.  [?  of  5d. 
or  l'2d.]  for  a  servus  xx  shillings. 

(viii.)  The  wergeld,  however,  of 
the  thane  under  Mercian  law  is 
XX  lb.  [i.e.  1200s.  of  4^.],  under  West 
Saxon  law  xxv  lb.  [i.e.  1200s.  of 
5d.] ;  of  the  rustic  cs.  [?  of  od. 
or  12<:7.]  in  Mercia  and  tlie  same 
in  "Wessex. 

(ix)  Of  the  wergeld  thus  paid 
for  the  slain  person,  first  let  x 
shillings  be  given  to  the  widow, 
and  the  rest  let  the  children  and 
relations  divide  between  them. 


Finally,  it  is  interesting  to  observe  that  according  Homicide 
to  the  so-called  '  Laws  of  Henry  I.'  tribal  custom  was   man.  ^^^ 
still  partly  recognised  in  the  method  of  dealing  with 
the  homicide  of  a  kinsman. 


In  clause  LXXV.  is  the  following  :- 


Qui  aliquem  de  parentibus 
suis  occidct,  dignis  apud  Deum 
penitencie  fructibus  emendet ;  et 
in  modo  penitencie  sit,  si  sponte 
vel  casu  pcrpetravit ;  et  cxcidat 
emendacio  patrini  sicut  manbota 


He  who  shall  slay  any  one  of 
his parentes,  let  him  make  amends 
by  fruits  of  penitence  worthy 
before  God.  And  let  the  measure 
of  the  penance  be  according  to 
whether  he  did  it  willingly  or  by 


tate,  ([iioruni  coiisanguuieus  est, 
cogatur  eum  redderc,  sapientuin 
hoc  judicio, secundum  genus,  coni- 
ponatur. 


3o6  A/i^flu-A'<(Lvo/i   Cudmn. 

doniini :     si     non     pertineat     ei      accident.     And  the  correction  of 
utrunique.  et  ahonun   importuni-    !   the  sponsor  falls  just  as  tlie  nian- 

bot  of  the  lord.  If  there  does  not 
pertain  to  him  cither  the  one  or 
the  other  and  by  the  importimit}' 
of  others  whose  kinsman  he  is  he 
shall  be  compelled  to  pay,  let  it 
be  compounded  for  by  judgment 
of  wise  men  whatever  that  may 
be. 

The  homicide  of  a  kinsman  was  apparently  still 
generally  free  from,  judicial  interference  or  criminal 
law.  The  slayer  is  handed  over  to  the  Church  and  his 
punishment  is  spiritual  penance.  Even  the  manbot 
to  the  lord  who  has  lost  a  man  through  his  crime  fails  to 
be  paid.  But  should  there  be  a  fear  of  trouble  through 
the  importunity  of  any  of  the  kinsmen  of  the  slain 
demanding  compensation,  then  a  compromise  was  to 
be  effected  by  reference  to  the  judgment  of  wise  men. 
Tribal  feeling  is  evidently  not  yet  dead,  although 
beginning  in  this  matter  to  yield  to  the  more  modern 
view  of  individual  responsibility  for  crime  without 
regard  to  the  question  of  kindred.  There  is  at  the 
same  time  recognition  of  the  fact  that  the  weakened 
tribal  feeling  is  no  longer  always  able  to  restrain  the 
kinsmen  from  revenge  in  the  case  of  wrong  done 
within  the  kindred. 


CHAPTER   XI. 


DANISH  VIEW  OF  ANGLO-SAXON  CUSTOM. 


view. 


I.    THE    '  DE    INSTITUTIS    LUNDONIE  ' — OF   CNUT(?). 

Having  thus  tried  to  obtain,  from  the  so-called  'Laws 
of  Henry  I.'  (whatever  they  may  be),  a  JN'orman 
view  of  Anglo-Saxon  custom,  we  recognise  that  on  pcynt  of 
some  points  w^e  may  have  learned  more  from  this 
Norman  view  than  could  directly  have  been  learned 
solely  from  the  earlier  Anglo-Saxon  laws  themselves. 

The  reason  of  this  is  obvious.  Special  laws  issued 
at  various  times  by  Saxon  kings  do  not  profess  to 
cover  the  whole  ground  of  existing  and  well  under- 
stood custom.  Rather  should  special  laws  be  re- 
garded as  modifications  of  custom  made  necessary  at 
different  periods  by  new  circumstances.  Thus  no  one 
of  the  sets  of  laws  can  be  expected  to  give  a  general 
view  of  custom  as  a  whole. 

It  is  not  strange,  then,  that  we  should  owe  some 
knowledge  of  early  Anglo-Saxon  custom  to  the 
Norman  Con(j[uest  and  the  necessity  after  such  an 
event  to  collect  in  a  more  connected  and  intelligible 
form  w^hat  had  formerly  to  some  extent  been  matters 
of  custom  and  tradition.  And  so  it  may  be  that  our 
next  chance  of  learning  more  may  be  found  in  the 
study  of  the    documents  and  fragments  belonging  to 
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the  period  of  tlic    Panisli  invasion   of  England,  and 
especially  the  nionu^nt  of  transition  from  the  En<^lish 
rule  of  Ethelred  II.  to  tlie  Danish  rule  of  (''nut. 
rJaiHsniui         Tlie  founding  of  the  Danish  kingdom  of  Cmit  Avas 
li^e^'under   ^^^  e])och  in  English  history,  and  indeed  in  the  history 
their  own    ^^f  Europe.     It  was  followed  inter  alia  bvthe  leu^alisa- 
tioii  in  England  of  Scandinavian  monetary  reckoning 
in  marks  and  ores  which  had  alread}'  for  some  time 
been  in  use  side  by  side  with  the  English  reckoning 
in  scillings  and  pounds.     And  this  was  typical  of  the 
ixeneral  position  of  things.     In  full  coincidence  with 
the  workino^  of  tribal  feelino-  in  other  countries,  into 

CO  ' 

the  idea  of  conquest  the  amalgamation  of  the   two 
peoples  into  one  did  not  enter.     Danes  continued  to 
live  under  their  laws  and  the  English  under  theirs, 
as  Franks  and   Gallo-Eomans   did    under   Frankish 
rule.     Certain  things  were  enjoined  upon  both,  but 
with  a  difference.     It  often  happens  that  in  documents 
Danish       of  this  period  the  '  law  of  the  English '  is  specially 
sumed  to    explained   while    the  Danish   law  is  referred    to  as 
already  known,  thus  revealing  a  Danish  point  of  view. 
In  the  Laws  of  Ethelred  II.  (s.  37)  it  is  enacted 
that  if  anyone  should  be  charged  with  plotting  against 
the  kino-,  he  must  '  clear  himself  with  the  threefold 
ordeal  by  the  law  of  the  English,  and  by  the  law  of 
the  Danes  according  as  their  law  may  be.'     And  so 
in  the  Laws  of  Cnut  penalties  are  stated  as  so  many 
scillings  by  English  law  and  by  Danish  law  '  as  it 
formerly  stood.'  ^ 

So  that,   from  the  Danish  point  of  view,  it  was 
sometimes  a  matter  of  inquiry  and  record  what  the 


be  well 
known. 


'  Laws  of  Cnut,  s.  63  and  s.  G6. 
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English  law  had  been,  while  knowledge  of  Danish 
law  was  mostly  taken  for  granted. 

With  regard  to  the  coinage  this  was  only  partly  the 
case.     Not  that  Anglo-Saxon  reckoning  in  pounds  and 
scillino's  was  abolished  or  that  Danish  currency  was 
thenceforth  the  only  one  allowed.     But,  Cnut  hayiup'  London 
styled  himself  '  King  of  all  England  and  King  of  the  cnut^a 
Danes  and  Norwegians,'  London  had  become  in  one  F°^'*  ^/  ^^^^ 
sense  a  Scandinayian  port.  Scandi- 

.  J  navia.' 

The  large  sums  paid  to  '  the  army  by  Ethelred 
for  respite  and  peace  had  flooded  Scandinavia  with 
English  silyer  money  of  his  coina^'e. 

This  was  so  to  such  an  extent  that  while  the 
British  Museum  is  rich  in  the  coins  of  Ethelred,  still 
more  of  them  are  to  be  found  in  Scandinayian 
museums.^  And  one  marked  result  of  the  increased 
intercourse  with  Enoiand  was  an  increase  also  in  the 
Scandinayian  coinage,  the  type  of  which  was  chiefly 
taken  from  the  coins  of  Ethelred  II.- 

London  had  become  to  some  extent  the  commercial 
capital  indirectly  of  what  has  been  happily  called  the 
'  Greater  Scandinavia.' 

In  the  words  of  Mr.  Keary  :  ^  '  The  Greater  Scandi- 

ft/ 

nayia,  with  older  countries,  included  (counting  from 
the  East  to  the  West)  a  large  district  in  the  North 
and  West  of  Eussia  extending  from  Kiev  to  Lake 
Ladoga.  It  included  Sweden,  Norway,  Denmark  and 
a  strip  of  land   in   North  Germany  (Mecklenburg). 


'  Mr.  Keary's  Introduction  to    I   series,  vol.  ii.  p.  Ixxxi. 
the  Catalogue  of  the  Coins  in  the  -  Engcl,  vol.  ii.  p.  849  et  seq. 

British     Museum,     Anglo-Saxon  '  Introduction,  vol.  ii.  p.  Ivii. 

z  2 
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Northern  luinland,  Man,  most  of  the  Western  Scottish 
Islands,  the  Orkneys  and  Shetlands  .  .  .  settlements  in 
Ireland  and  colonies  in  the  Faroes  and  Iceland — a 
stretch  of  territories  inhabited  by  peoples  closely 
allied  in  l)lood,  in  speech,  and  in  customs.' 

Was  it  likely,  then,  that  Cnut  in  making  London 
the  commercial  capital  of  his  kingdom  should  adopt 
the  English  monetary  system  unchanged,  without 
regard  to  that  in  use  in  the  North  ? 

Happily,  in  the  document  known  as  the  '  De  Insti- 
tutis  Lundonie  '  we  have  an  interesting  glimpse  into 
the  conditions  of  the  port  of  London,  and  in  its  final 
clause  definite  reference  to  the  legalisation  of  the 
Danish  currency. 
The  com-  Tliis  documcut  has  hitherto  been  placed  doubtfully 

London,  under  the  reign  of  Ethelred  II.  with  some  others  of 
about  the  same  period,  but  there  is  no  evidence  to  show 
that  it  should  be  so  placed  rather  than  under  the 
reign  of  Cnut.  It  exists  only  in  Latin  and  it 
contains  no  mention  of  Ethelred,  while  its  final  clause 
becomes  intelligible  only,  I  think,  if  regarded  as 
enacted  after  the  accession  of  Cnut. 

We  leai'n  from  the  document  that  Aldersgate  and 
Cripplegate  were  the  two  gates  which  had  guards. 

Billingsgate,  being  on  the  river,  was  treated  as  a 
port.  Boats  on  arrival  paid  toll  according  to  size, 
smaller  ones  a  halfpenny,  boats  with  sails  one  penny, 
'  a  ceol  vel  hulcus '  fourpence  if  it  should  lie  there. 
Ships  laden  with  wood  paid  '  one  timber '  from  their 
carao.  Those  coming  with  fish  to  the  bridp'e  also 
paid  toll. 

Men  from  Eouen,  with  wine  or  whale,  paid  six 
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shillings  per  ship  and  the  twentieth  lump  of  the 
whale. 

Men  of  Flanders,  Normandy,  and  France  declared 
their  cargoes  and  paid  toll.  Goods  overland  through 
Holland  and  Belgium  were  also  examined  and  paid 
toll.  Men  of  the  Emperor  who  came  in  their  ships 
were  to  vbe  held  worthy  of  the  same  good  laws  as  '  our 
people  [sicut  nos)' 

From  this  it  would  appear  that  a  good  deal  of 
the  trade  from  the  Baltic  was  an  overland  trade  and 
in  Frankish  hands.  The  '  men  of  the  Emperor  '  who 
were  treated  on  equal  terms  with  '  our  people  '  were 
probably  the  merchants  whose  successors  ulti- 
mately established  the  Hanseatic  towns  and  two  or 
three  centuries  later  the  Hanseatic  leasfue. 

o 

The  final  clause  is  as  follows  : — 

(9)  Et  ut  monetarii  pauciores  And     that     there     be     fewer    Cnut's 

sint,  quam  antea  fuerint :  in  nioneyers  ^  than  there  formerly  ores  of 
omni  summo  portu  iii,  et  in  omni  were,  in  every  chief  town  iii  and  in  Y*  V  ^r 
ah'o  portu  sit  unus  nionetarius  :  every  other  town  let  there  be  one    pound. 

nioneyer. 

et    illi    habeant    siiboperarios  And  let  them  have  their  sub- 

suos  in  suo  crimine,  quod  puruni  workers  under  their  responsibility, 
faciant  et  recti  ponderis,  per  so  that  they  make  pure  [money j 
candem  witam,  quam  predixinms.      and    of  right  weigiit,  under  the 

j  penalties  aforesaid. 

Et  ipsi  qui  portus  custodiant,  i  And  let  those  who  have  charge 
cfticiant  per  ovcrhirnessam  meani,  of  the  towns  secure,under  penakies, 
ut  onme  pondus  sit  marcatum  ad  that  every  weight  shall  be  marked 
pondus,  quo  pccunia  mea  recipitur  at  the  weight  by  which  my  money 
et  eorum  singulum  signetur  ita,  is  received,  and  that  each  of  them 
quod  XV  orae  libram  faciant.  Et  is  so  signed  that  xv  ores  make 
custodiant  omnes  monetam,  sicut  a  pound.  And  let  all  maintain 
vos  docere  praecipio  [?  praecepto],      the    coinage  in    accordance  with 

et  omnes  elegimus.  •   the  orders  we  have  chosen  to  en- 

I  join  upon  you  and  all  men. 

^  The  word  is  used  in  the  coiner.  See  Du  Cange,  suh  voce 
sense   of  mint-master   or  money   :   '  Monetarius.' 


o42  ^[/H}/o-S(i.c()H   Cu,sto}n. 

This  clause  lias  already  been  alluded  to  in  connec- 
tion  ^vitli  the  '  Laws  of  the  Bretts  and  Scots.'  The  ore 
of  sixteen  pence  in  which  the  payments  of  those  laws 
were  to  be  made  was  the  ore  described  in  this  clause, 
for  the  ore  of  one  fifteenth  of  the  pound  was  the  ore 
of  sixteen  pence. 

The  wording  of  the  clause  is  very  distinct.  There 
were  to  be  monetarii  (mintmen)  at  the  several 
mercantile  centres,  one  at  each  lesser  town  and  at 
the  chief  towns  three.  And  every  weight  used 
bv  them  was  to  be  marked  to  the  weight  at  which 
*  my  money '  was  received  and  every  one  of  the 
weights  was  to  be  marked  '  so  that  jif teen  ores  make  a 
pound' 

The  pound  was  no  doubt  the  Frankish  and  English 
pound  which  since  the  time  of  Charlemagne  and  Offa 
contained  7680  wheat-strains  and  was  divided  accord- 
ino'  to  Eno'lish  reckonin^r  into  twelve  ounces  of  640 
wheat-grains  or  twenty-pence  of  32  wheat-grains. 
The  Danish  ore  of  one  fifteenth  part  of  the  pound 
was  therefore  of  512  wheat-grains  or  sixteen 
pence. 

And  there  is  good  reason  to  believe  that  this  ore 
was  the  ore  in  general  use  in  Scandinavian  commerce. 
We  have  seen  that  the  Scandinavian  ore,  like  the 
Merovingian  ounce,  when  reckoned  in  wheat-grains 
was  the  Eoman  ounce  of  576  wheat-grains,  but  that 
in  actual  weight  it  had  sunk  below  the  Eoman 
standard.  The  '  ortug  '  or  stater  had  apparently  in 
actual  weight  fallen  back  to  the  weight  of  the  stater 
of  the  ancient  Eastern  or  Merovinsrian  standard,  viz. 
8*18  grammes,  so  that  the  ore  or  ounce  of  three 
or  tugs  of  this  weight  would  weigh  24*54  grammes. 
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And  this  was    almost   exactly  one  fifteenth    of   the 
Anglo-Saxon  pound. ^ 

We  may  therefore  with  some  confidence  regard 
the  ore  legalised  by  Cnut  for  commercial  use  as 
practically  identical  in  weight  of  silver  with  the  ore 
of  three  ortugs  in  use  in  the  Baltic  and  generally  in 
Scandinavian  trade. 

Moreover,  when  we  turn  to  the  actual  coinao-e  of  Cnut 
Cnut  we  find  that  by  a  sweeping  change  he  reduced  hir^^^ 


ore 


the  weight  of  the  silver  penny  from  one  twentieth  of  J"^^^^^^ 
the  Anglo-Saxon  ounce  to  apparently  one  twentieth  pence. 
of  this  ore,  intending,  it  would  seem,  to  make  his  ore 
pass  for  payments  as  an  ore  of   20    pence  instead 
of  16.2 

When  these  facts  are  taken  together,  we  can 
hardly,  I  think,  be  wrong  in  assigning  the  '  De 
Institutis  Lundonie  '  to  the  time  of  the  foundation  of 
the  Danish  kingdom  by  Cnut  and  in  considering  its 
final  clause  as  recording  the  legalisation  of  the  Danish 
monetary  system  with  its  marks  and  ores  for  use 
in  England  and  for  purposes  of  international  trade. 


^  The  Anglo-Saxon  pound  of  1  between  '972  and  1*23  grammes. 
240  pence  or  864  granmaes  divided  i  Only  lo  per  cent,  arc  of  greater 
by  fifteen  =  24*2  grammes.  i   weight.     Ethelred's   silver  pence 

-'  The  normal  weight  of  the  i  were  not  by  any  means  generally 
English  penny  of  32  wheat-grains  of  full  standard  of  32  wheat- 
was  I'ol  grannnes.  The  coins  of  grains  or  I'ol  grammes,  but  still, 
Cnut's  predecessors  sometimes  out  of  339  in  the  British  Museum 
fullyreached  this  standard,  though  25  per  cent,  are  fairly  up  to  this 
oftener  somewhat  below  it.  The  standard  and  90  per  cent,  arc 
exact  weight  of  2V  of  tlic  Danish  above  the  weight  of  the  new 
ore  would  be  1'21  grammes,  and  silver  pence  of  Cnut — -.?^  of  his 
Cnut's  silver  pence  seem  to  aim  at  ore.  Cnut  also  reduced  the  size  of 
this  weight.  Out  of  574  silver  pence  the  pence.  Sec  the  B.  M  Cata- 
of  Cnut  described  in  the  Catalogue  logue  plates, 
of  the  Ih'itish  Museum  400  weijjh   1 


The  fact  tliat  the  'ore  of  sixteen'  was  in  use 
not  only  in  the  '  Laws  of  tlie  Bretts  and  Scots  '  but 
also  in  the  Domesday  survey,  e.g.  in  the  district  be- 
tween the  Mersey  and  the  Eibble,  is  a  lasting  proof 
of  its  use  wherever  Scandinavian  conquest  and 
commerce  extended,  possil)ly  before  and  certainly 
long  after  it  was  legalised  for  English  use  by 
Cnut. 


II.    FRAGMENT    '  OF    "  GRITH  "    AND    OF    "  MUND."  ' 

Havinfif  gained  from  the  '  De  Institutis  Lundonie ' 

some  sense  of  the  greatness  of  the  change  to  England 

consequent  upon  the  accession  of  Cnut  and  also  of 

the  importance  of  England  to  Cnut's  Scandinavian 

kingdom,  we  may  now  turn  to  the  consideration  of 

certain  documents  which  seem  to  be  attempts  made 

during  this  period  of  change  to  realise  and  record 

what  had  been  Anglo-Saxon  custom. 

Mund-  The  first  clauses  of  Cnut's  Church  laws  refer  to  the 

the  king     maintenance  of  the  rights  of  the  Church  as  to  '  grith 

chui^h*  ^  ^^^^  frith.'  -     '  Because  God's  grith  is  of  all  griths  the 

^^'■®  ,        best,  and  next  thereto  the  king's,  it  is  very  right  that 

pounds.  '  ^  .       .  .      . 

God's  church-grith  within  walls  and  a  Christian 
king's  hand-grith  stand  equall}^  inviolate,'  so  that  any- 
one infringing  either  '  shall  forfeit  land  and  life  unless 
the  king  be  merciful  to  him.'"  A  homicide  within 
church  walls  was  to  be  '  botless,'  unless  the  king 
'  granted  life  against  full  bot.'  In  this  case  the 
homicide  must  pay  his  full  wer  to  Christ  or  the  king, 


^  '  Grith  '     seems     to     be     a 
Danish  word  of  nearly  the  same 


Glossary,  sub  voce. 

^  This  is  in  accordance  with 


meaning  as  '  frith.'    See  Schmid's      Ine,  6. 


From  Danish  Point  of   View.  345 

as  the  case  might  be,  and  so  '  inlaw  himself  to  bot.' 
Then  the  bot  was  to  be  the  same  as  the  king's  '  muncl- 
bryce  '  of  five  pounds. 

These  clauses  seem  to  be  taken  from  another 
document  of  this  period/  headed  '  Of  Church  grith,' 
which  is  printed  by  Thorpe  among  the  Laws  of 
Ethelred. 

Again,  the  laws  decreed  by  Ethelred  and  his  witan 
at  Wantage  -  respecting  '  frith-bot '  commence  with 
the  decree  that  '  grith  should  stand  henceforth  as  it 
originally  stood  in  the  days  of  his  [the  king's]  fore- 
fathers.' So  that  again  ancient  custom  is  confirmed 
rather  than  new  law  enacted. 

This  decree  of  Wantage  relates,  not,  like  Cnut"s  The 
law,  to   the  grith  of  the  Church,  but  to  the  grith  of  various 
various  assemblies  or  courts.    Crimes  committed  with-  ^°°*^- 
in  the  grith  or  peace  given  by  the  king's  own  hand 
(that  is,  the  king's  '  hand-grith  '  of  the  other  docu- 
ments) is  again  hotless.     The  grith  which  the  ealdor- 
man  and   the  king's  reeve  give  in  the  assembly  of 
the  '  five-burgs    if  broken  involves  a  bot  of  1200  (scil- 
lings?),  that  given  by  a  burli-assembly  600,  that  by  a 
wapentake  100,  that  in  an  alehouse  '  for  a  dead  man 
vi  half-marks  and  for  a  living  one  xii  ores.' 

In  a  further  clause  (s.  12)  it  is  stated  that  in  a  king's 
suit  the  deposit  or  '  wed  '  was  to  be  of  vi  half-marks, 
in  an  eorl's  and  a  bishop's  of  xii  ores,  and  in  a  thane's 
of  vi  ores.  Here  both  English  and  Danish  currencies 
are  used.     The  law  is  common  to  both  peoples. 

The  principle  of  the  '  grith '  or  '  frith  '  is  alike  for 
both  English  and  Danes,  and  it  does  not  seem  that 

^  Laws  of  Ethelred,  ix.  (Thorpe,  p.  145).  "  Thoi-pe,  p.  124. 


:U6 
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Tirith- 
bryee  ani\ 
mund- 
hrvoo  the 
■<ame 
thing. 


Cnut  hail  any  intention  ot'  altorini;  wliat   had  Un^n 
hiw  in  this  respoct  under  his  Knghsh  predecessor. 

In  s.  oot'Onut's  Church  hwvs,  deahng  with  crimes 
less  than  homicide,  he  seems  to  treat  the  '  grith  '  o(  his 
new  h\w  and  the  Mnund-bryce '  o(  old  law  as  practi- 
cally the  same  thinir,  and  this  clause  according  to 
the  text  of  MS.  0.^  contains  an  interesting  allusion 
to  Kentish  as  well  as  other  Knulisli  law. 


Iloaftxl  imnstivs  gri^brvoo  is 
set  hot  wyrj'uiu  |nngu  be  oin- 
ges  minuio.  |>  is  mid  •  v  •  piinduiu 
on  Eiigla  lage  ~}  on  cent  lando 
tet  |>j'i  numd  brvoo  •  v  •  pnnd 
\*i\  cingoo.  ■]  )>reo  |m  luoofe. 
~}  medonnan  niynstros  mid  •  cx\  • 
scill.  |':r  is  bo  cingros  wito.  ~} 
|K>nne  gyt  hvssan  |'a'i-  lyiol  |vow- 
dom  sig  ~]  logor-stoNV  J'oah  sig  mid 
Ix  scill.  imd  foald  cyriociui  |niH- 
legei'-scow  ne  sig  mid  xxx  scvU. 


Tho  giith-brvco  of  tho  ihiof 
minstor  in  oasos  ontitlod  to  bot  is 
aoi'ording  to  tho  King's  nnmd, 
that  is  V  pounds  bj'  Knglish  law 
tiuti  in  Kent  for  thv  muntl' 
brycc  V  poiinih  to  the  Kin<j,  and 
throe  to  tho  arohbishop,  and  of  a 
minster  of  tho  middle  olass  cxx 
seillings,  that  is  aocvu-ding  to  the 
King's  wito,  and  of  one  yet  less 
where  there  is  little  service,  pro- 
vided there  be  a  burying  place,  Ix 
seillings  and  of  a  field  chin-oh 
thirtv  seillings. 


Further,  there  is  a  separate  document  belonging 
to  this  period  entitled  *  Oi^  Grith  and  of  MiDid  '  -  which 
seems  to  have  been  a  careful  statement  o(  what 
*  formerly '  had  been  law  anionu'  the  Eno'lish,  the 
Kentish  people,  the  South  Angles,  and  the  North 
Angles  respectively. 

It  is  too  long  to  be  quoted  at  length.  It  states 
aixain  thai  ^  God's  o-ritli  is  of  all  oriths  '  of  the  first 
importance,  and '  next  thereto  the  king's.'  '  Formerly 
amonir  the  English,'  when  a  man  iled  for  his  life  to 
the  king,  the  archbishop  or  the  a3theling,  he  had  nine 
days' '  grith.'     If  he  sought  a  bishop  or  ealdormau  he 


»  MS.  C.  British  Museum,  Cott.  Nero  A.  1.  fol.  ."). 
-  Tliorpe,  p.  141,  Schmid,  Anhang  iv. 
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had  seven  days'  '  crrith.*  ^     Then  it  i^oes  on  to  state  Refer- 
that  in  the  law  of  the  Kmtish  people  '  the  king  and  KeiftUh 
the  archbishop  had  a  like  and  equally  dear  miind-  ^^^■ 
bryce,^  while  the  archbishop's  property  according  to 
Kentish  law  was  compensated  for  elevenfold  and  the 
king's  Dinefold^  though  '  the  mund-byrd  of  Christ's 
Church  was  the  same  as  the  king's.'  - 

Xext  the  'grith-law'  of  the  South  Angles  is  de-  Grfth-iaw 
scribed.  The  king's  mund-bryce  is  stated  again  to  be  Ingles.^ 
five  pounds  bv  the  law  of  the  English  ;  an  archbishop 
and  an  a^theling's  mund-bryce  three  pounds ;  other 
bishops'  and  an  ealdornian's  two  pounds  :  and  if  any 
one  fight  in  the  presence  of  an  astheling  or  archbishop 
the  bot  was  cl  sciilings,  if  in  that  of  another  bishop 
or  ealdorman  c  scilliriofs. 

Lastly,  the  document  records  that  in  the  North  Law  of 
Angles  law  '  it  stands  that  he  who  slays  any  one  l^gies. 
within  church  walls  shall  be  liable  in  his  life,  and  he 
who  wounds  shall  be  liable  in  his  hand  :  and  let  him 
who  slays  any  one  within  church  doors  iziye  to  the 
church  cxx  scillincrs,  accordincf  to  the  Xorth-Ancrles' 
law.  And  let  a  freeman  who  harms  a  living  person 
in  his  ^*  mund-byrd  "'  pav  xxx  scillinj^s.' 

In  s.  59  of  the  secular  laws  of  Cnut  under  the 
heading  ■  Of  Borh-br}-ce  '  is  a  statement  that  if  any  one 
break  the  king's '  borh '  the  bot  is  five  pounds  ;  an  arch-  Bovh- 
bishop's  or  setheling's '  borh '  three  pounds ;  a  leod- 
bishop's  or  ealdorman's  '  borh  '  two  pounds.  This  is 
a  re-enactment  of  clause  3  of  Kiniz  Alfred's  dooms. 
In  the  latter  the  words  '  borh-brvce  '  and  'mund-bvrd  ' 


^  Compare  ^thelstan,  iv.  4. 

-  This,  from  the  Kentish  Laws,  was  correctly  quoted. 
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appear  to  be  interchangeable.     ]3otli  mean  the  breach 

of  protection  or  m^tnd. 

Extent  of  There    is    rniallv    a    frai2:ment  ^    wliich    fixes    the 

of  the        extent  of  the  king's  '  grith  '  to  be  'three  miles  and 

g»»t  1.         three  furlomrs  and  three  acre  breadths  and  nine  feet 

and  nine  hand  breadths  and  nine  barleycorns  from 

the  "  burhL>-eat "  where  the  kin<>'  is.' 

Within  this  area  the  '  grith  '  or  protection  of  the 
king  extends,  and  the  use  of  the  word  '  grith  '  seems  to 
place  this  fragment  among  those  belonging  to  the 
Danish  group. 

In  this  '  grith '  or  area  of  protection,  taken  together 
with  the  grith  of  various  persons  in  regard  to  the 
duration  of  the  protection,  and  the  grith  of  the  various 
assemblies  or  courts,  and,  finally,  in  the  mund  of 
various  persons  marked  by  the  amount  of  the  mimd- 
bryce,  there  is  surely  a  foundation  in  ancient  custom 
for  the  jurisdiction  involved  in  the  sac  and  soc  of 
the  later  period. 
The  soc  We  have  seen  in  the  clauses  of  the  so-called  Laws 

©riater       ^^  Henry  I.  allusion  to  the  '  sac  and  soc  '  of  the  lord 
laws.  Qj^  whose  land  a  homicide  has  been  perpetrated  and 

under  whose  jurisdiction  the  wed  or  pledge  has 
been  given  for  the  payment  of  wergeld.  According 
to  earlier  phraseology,  the  lord's  grith  or  peace  has 
been  broken.  He  has  a  territorial  jurisdiction  over 
the  giving  of  the  wed  by  which  it  is  to  be  restored, 
and  he  is  entitled  to  figh twite  accordingly.  If  his 
own  man  has  been  slain,  whether  on  his  own  land  or 
not,  his  mund  has  been  broken  and  the  manbot  of  his 
man  is  payable  to  him.  The  phrase  '  soc  and  sac '  is 
probably  of  Scandinavian  origin.     It  does  not  seem 

^   Schmid,  Anliang  xii. 
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to  Qo  back  earlier  than  the  time  of  Cnut/  It  is  not 
found  in  his  laws.  But  the  principle  at  the  root  of  the 
'  grith  '  and  the  '  mund  '  was  not  one  newly  introduced 
at  this  period.  "We  shall  find  it  again  in  the  earliest 
laws,  and  we  have  already  found  it  at  work  under 
Irish  custom.  The  Irish  chieftain's  '  precinct '  or  area 
of  protection  extended  on  his  '  green  '  as  far  as  he 
could  throw  his  hammer,  and  the  value  of  his  protec- 
tion varied,  as  we  have  seen,  with  his  '  honour  price.' 

III.    THE    '  FRITH  '    BETWEEN    ETIIELRED    II.    AISD    OLAF 
TRYGGYASON,    A.D.  993. 

The  real  Danish  invasion  of  England,  which  ended  Frith  of 
in  the  accession  of  Cnut  to  the  kingdom  of  all  England,  '^'^* ' 
commenced  with  the  arrival  of  Olaf  (Tryggvason), 
afterwards  King  of  Norway,  in  a.d.  991.  The  fatal 
battle  of  Maiden  had  been  fought  and  10,000  pounds 
of  silver  paid  for  a  temporary  peace.  At  length  the 
treaty  was  made  between  Ethelred  and  Olaf  on  the 
latter  embracing  Christianity. 

The  article  on  homicide  in  this  'frith-mal '  is  the 
only  one  which  need  be  quoted  here  : — 

Gif     Englisc    man    Deniscnc  j         If  an  Englishiiican  slay  aDanc,  Freeman's 

ofslea,  frigman  frigne,  gylde  hinc  a  freeman  a  freeman,  let  him  pay  wergeld 

mid  XXV  pundum  o])])on  mon  j^onc  for  him  with  xxv  -  pounds,  or  let  "^  pounas 

hand-daedan     agyfe,     ~]     i\.o     se  ,   the  slayer  be  delivered  up.     And 


'  Pollock  and  Maitland.i.  p.  20.  |   the  kindred,'  &c.     See  also  in  s.  6 

But  see  Laws  of  King  Edmund,  i   the  use  of  the  words  '  niund-bricc 

s.  4, '  On  Blood-shedding.'  *  Also  I  i   and  Ha)n-socn.' 

make  known  that  I  will  not  have  |         '^  Another    reading    has   xxx. 

to  "socn"  in  my  "  hiredc  "  that  '    See   Schmid,  p.  206.     The  Latin 

man     who     sheds    man's    blood  i   version  has  xxv,  and  the  quotation 
before    he  has  undertaken  ecclc-      in  the  Laws  of  Henr^>-  I  also  has 

siastical"bot  "andmade  "bot  "  to  i   xxv. 


hynde- 
man 
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Slave             Dtniscii  |»onc  Kngliscan  ciil  sw;i  let  tiic  Dane  do  tlio   siuiie   by  an 

tit  one           ''^^  ^^^^^  ^^'"^  ofslcR.     Gif  Englisc  En^dishnmn  if  he  slay  him. 

pound.          J^^"  Deniscne  jn-wl  ofslea   gyldc  If     an     l^i^lishnian     slay    a 

hine    mid   punde    "]    se    Denisca  Danish  thrall  let  him  pay  for  him 

Engliscnc    cal    swa   gif    he   hine  with  a  pound  ;  and  so  a  Dane  in 

ofslea.  like  manner,  by  an  Englishman  if 

he  sla}'  him. 

The  free-  Xlie  ])oints  to  be  noted  here  are  these.     It  is  for 

man  is  the  .      *^ 

twelve-  the  crhne  of  a  freeman  sla3^ing  a  freeman  that  the 
wergeld  of  twent3^-five  pounds  is  to  be  paid.  And 
this  wergeld  of  twenty-five  pounds  of  silver  is  the 
wergeld  of  1200  Wessex  scillings.  So  that  the  free- 
man of  this  clause  is  the  twelve-hyndeman.^ 

For  the  purpose  of  this  '  frith '  between  Ethelred 
and  Olaf  the  twelve -hyndeman  and  not  the  twy-hynde- 
man  is  the  typical  freeman.  And  the  Dane  also  is  to 
be  paid  for  by  a  twelve-hyndeman's  wergeld. 

The  twy-h3nideman  escapes  without  notice.  No 
class  is  mentioned  between  the  twelve-hynde  free- 
man and  the  thrall ;  and  the  thrall  whether  Danish  or 
English  is  paid  for  with  a  pound  of  silver. 

Finally,  the  compact  is  described  in  Anglo-Saxon 
pounds,  not  in  Danish  marks  and  ores. 

It  is  an  English  statement  of  the  '  frith  '  between 
the  English  king  and  '  the  army  that  Anlaf  (Olaf) 
and  Justin  and  Guthmund,  Stegita's  son,  were  with.' 
And  accordingly  at  the  end  of  clause  7  is  recorded 
the  humiliating  admission  that  '  twenty-two  thousand 
pounds  of  gold  and  silver  were  given  to  "  the  army  in 
England  for  the  frith." ' 


25  X  240  =  6000  pence  =  1200  Wessex  scillings  of  5d, 


CHAPTEE  XII. 

ANGLO-SAXON    CUSTOM   FROM    THE    VIKING 
OR  NORTHMEN'S  POINT  OF  VIEW. 


I.    THE    COMPACT  BETWEEN    KING    ALFRED    AND    GUTHRUM, 

A.D.  886. 

At  the  date  of  the  compact  between  Ethelred  II.  and 
Olaf  Tryggvasoii  more  than  a  century  had   passed 
since    the    earher    compact     between    Alfred     and 
Guthrum.     And  during  that  century  the  successors  The 
of  Alfred  had   gradually    succeeded   in   recovering  Danish 
their   hold   upon  the   English   nation.     During   the  °l\^s^onl 
whole  of  this  time,  following  Continental  tribal  usage, 
both  Englisli  and  Danes  had  presumably  lived  under 
their  own  laws  and  customs. 

But  whether  it  be  right  to  speak  of  the  Northmen 
of  the  time  of  King  Alfred  as  Danes  or  not,  it  is 
necessary  to  distinguish  the  difference  between  the 
two  invasions. 

Cnut's  invasion  was  avowedly  intended  to  establish 
a  kingdom,  or  rather  to  bring  England  within  the  area 
of  his  great  Danish  kingdom.  Olaf  was  on  the  point 
of  making  himself  King  of  Norway ;  and  the  founding 
of  kingdoms  w^as,  so  to  speak,  in  the  air.  It  was  an 
era  of  conquest  and  Cnut's  invasion  of  England  was 
in  fact  the  first  step  towards  the  Norman  Conquest. 
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The  Vikings  who  invaded  England  in  the  days  ot 
Alfred,  on  the  other  hand,  were  independent  chieftains 
— the  last  of  the  class  of  the  early  Frankisli  and 
Anglo-Saxon  type.  Their  invasion  was  not  a  Danish 
invasion  in  the  sense  that  it  came  from  a  Danish 
kingdom.  The  Vikings  of  this  earlier  period  were 
chieftains  of  moving  armies  living  upon  the  country 
they  invaded.  Their  armies  were  composed  of  North- 
men, and,  again  to  quote  the  words  of  Mr.  Keary,  '  in 
the  history  of  the  Scandinavian  nations  they  were  the 
representatives  in  the  countries  of  their  origin  of  a 
bygone  or  passing  order  of  things  ' — '  the  opponents 
of  the  extended  sort  of  kingship  which  was  the  new 
order  of  the  day  in  Denmark,  Sweden,  and  Norway.'  ^ 

Let  us  for  a  moment  follow  the  course  of  the 
movements  of  these  Viking  armies  which  preceded 
the  compact  between  Alfred  and  Guthrum. 

In  867  the  '  army '  was  in  the  North,  took  posses- 
sion of  York,  and  subdued  Northumbria.  In  868 
Mercia  was  invaded,  and  till  871  the  incursions  were 
practically  confined  to  Northumbria  and  Mercia, 
and  parts  of  East  Anglia.  In  871  the  invasion  of 
Wessex  commenced,  and  in  the  same  year  Alfred,  on 
the  death  of  his  brother  Ethelred,  became  King  of 
Wessex.  In  874  the  '  army  '  was  again  chiefly  in 
Mercia  and  Northumbria  and  began  definitely  to 
settle  in  the  latter.  The  southern  half  of  North- 
umbria became  the  Kingdom  of  York  under  Halfdan, 
A.D.  876. 

The  other  part  of  the  army  under  Guthrum  pro- 
ceeded to  attack  Wessex,  and  the  winter  of  877-8  was 


^  Catalogue  of  English- Coins,  Anglo-Saxon  series.     Introduction, 
p.  xxxi,  to  vol.  ii. 
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marked  by  the  retirement  of  Alfred  into  the  island  of 
^'Etlielney. 

In  878  came  the  victory  of  ^Ethandune,  which  was  compact 
followed  by  the  baptism  of  Guthrum  and  the  partition  AHiod  ana 
of  England.     In  880  Guthrum  and  his  army  settled  ^^^i^thmm. 
in  what  became  the  Danelaga.     And  in  886  the  final 
compact    was    entered    into    between    Alfred    and 
Guthrum  the  text  of  which  has  been  preserved. 

It  is  important  to  understand  that  this  compact 
was  made  after  iilfred's  victory  and  thus  when  he 
was  in  a  position  to  deal  with  Guthrum  on  equal 
terms. 

The  text  of  the  compact  is  preserved  in  the  tenth- 
century  Manuscript  B.  Its  first  clause  defines  the 
boundaries  between  that  part  of  England  which  w^as 
to  remain  English  and  the  Danelaga.  With  this 
matter  at  the  moment  we  are  not  specially  concerned. 
Then  follows  the  most  material  clause  (2) : — 

And    hi    cwsedon.    gyf     nioji  And  they  ordained,  if  a  man    Kn^hsh 

ofslaegen  wurtlie,  eal  we  leta'6  efen      should   be    slain  we   estimate  all    und  Dunes 
dyrne,  Engliscne  j  Denisce.    j)  is      equally  dear,  English  and  Danish,    ^q^ahy 
to    .viii.    healf-marcum    asodencs      i.e.  at  ^■iii  half -marks  of  pure  gold    '-^^^' 
goldes.  buton   ])am  ceorle  pe  on      except  the  ceorl  who  sits  on  gafol 
gafol-lande  sit  j  heora  Ij-singon  :      land  and  their  [the  Danish]  lys- 
))a  syndon   eac   cfen  dyre.   apg'Ser      ings,  they  also  are  equally  dear, 
twa  hund  scyll : :  either  at  200  scillings. 

And  §yf  man  cynges  j)egen  be-  And  if  a  man  accuse  a  king's 

teo  man-slihtas.  ";)  he  hine  ladian      thane  of  mansla3'ing  and  he  dare 
durre.    do  he  f)  mid   xii   cynges      to  clear  himself,  let  him  do  that 

))egnas    ~\    gyf    mon    ])one    man  t   with  12  king's  thanes,  and  if  any 

betyhS  pe  bitS  Isessa  maga.  ladie  i   one   accuse  that  man  who  is  of 

hine    xi    his    geliccna    ~]    anum  ,    less  degree  let  him  clear  himself 
cyningcs  J)egene.  with  11  of  his  equals  and  with  one 

I   king's  thane. 

Now,  in  the  first  place,  it  is  evident  that  this  text 
describes  the  wergeld  of  two  classes  or  ranks  of 
persons. 

A  A 
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Dane   and  Englishman  of  iho   first    class  are  to 

be    held  eqnally  dear  at    eight  halt-marks  of  pure 

gold. 

The  other  class  embraces  the  Saxon  '  ceorl  who 

sits  on  gafol  land '  and  the  Danish    lysing.      These 

also  are  equally  dear  at  200  scillings. 
KiiKiisii-  Let  us  look  at  these  two  classes  separately.     The 

on^aievti  ^^^t  class  of  Dane  and  English  men  without  other 
with  the  definition  are  to  be  paid  for  by  e\<A\t  half-marks  of 
baud.  gold.  The  money  is  Danish.  Eight  half-marks 
normal  contained  thirty-two  ores.  And  this,  as  we  have  seen, 
of  20^'  at  the  Norse  ratio  of  1:8  was  the  same  thing  as 
gold  soii.u  32  marks  of  silver.     The  weri^eld  of  the  hauld  of  the 

or  1200  ^  o 

Wessex  Gulatliing  law  we  found  to  be  most  probably  30  marks 
of  silver.  The  Danish  man  of  this  clause  thus  seems 
to  be  represented  in  Norse  law  by  the  hauld.  In 
other  words,  Guthrum  from  his  point  of  view  took  the 
hauld  as  the  typical  freeman,  just  as  we  found  him  so 
taken  in  the  Gulathing  law  {supra,  p.  240). 

It  will  be  remembered  that  this  wergeld  of  the 
hauld  was  equated  with  96  cows  and  that  in  its  gold 
value  reckoned  in  wheat-o-rains  it  amounted  to  200 
Merovino'ian  <xold  solidi. 

From  the  English  point  of  view  it  was  not  far 
otherwise.  The  twelve-hyndeman  with  a  wergeld  of 
1200  scillings  was  evidently  the  typical  freeman 
Alfred  had  in  view.  1200  Mercian  scillings  of  four 
pence,  i.e.  4800  pence,  at  the  Norse  ratio  of  1  :  8 
equalled  600  gold  tremisses  or  200  gold  solidi. 
1200  Wessex  scillings  of  five  pence  at  a  ratio  of 
1  :  10  would  also  equal  200  gold  solidi. 

The  equation  was  therefore  well  within  the  range 
of  reasonable  compromise.     And  behind  both  these 
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wergelds — that  of  the  hauld  and  of  the  twelve-hyiide- 
iTian — there  seems  to  be  the  curious  traditional 
(conscious  or  unconscious)  reference  so  often  repeated 
to  the  ancient  normal  wergeld  of  200  gold  solidi  and 
the  heavy  gold  mina.  At  this  normal  wergeld  Dane 
and  Englishman  were  to  be  held  equally  dear. 

Turning  now  to  the  other  class,  the  wergeld  is  Engiisii 
described  in  English  scillings  and  the  wergeld  is  that  frafoi°ian,i 
of  the  twy-hyndeman — two  hundred  scillings — i.e.  one  p"^°'] 
sixth  of  the  wergeld  of  the  other  class.     On  the  Danish  ^^ith  tii3 
side  the  equivalent  of   the  twy-hyndeman  was  the  leysinj,'. 
lysing,  i.e.  the  '  leysing  '  or  newly  made  freedman  of 
the  Gulathing  law,  who  had  not  yet  made  his  freedom- 
ale  and  whose  wergeld  was  one  sixth  of  that  of  the 
hauld  '  accordino^  to  his  rett.' 

Here  again  the  correspondence  is  complete.  The 
English  twy-hyndeman  is  put  by  this  compact  on  the 
same  standing  as  to  wergeld  as  the  Norse  leysing  or 
newly  made  freedman  who  had  not  yet  made  his 
freedom- ale. 

But  we  gain  another  point  from  this  remark- 
able clause.  We  are  warned  by  it  not  to  be  drawn 
too  easily  into  a  rash  generalisation  from  the  use  of 
the  Saxon  word  ceorl. 

It  is  not  necessarily  the  '  ceorl '  as  such  who  is  the 
twy-hyndeman  and  put  upon  the  same  social  level 
as  the  Danish  lysing,  but  only  the  '  ceorl  who  sits 
on  gafol  land.'  It  is  on  the  last  words  that  the 
distinctive  emphasis  must  be  put.  If  we  had  nothing 
but  this  clause  to  guide  us  we  might  conclude  that 
all  above  the  'ceorl  who  sits  on  gafol  land'  were 
twelve-hynde. 

A    a2 
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Edmund 
makes 
payment 
of  wergeld 
voluntary. 


II.     THK    C'OUR.SK    OK    I'KOCKDUKIO    IN    PAYMENT    OF 

UKRGKM). 

There  are  two  statements  of  the  course  of  proce- 
dure in  the  payment  of  wergelds  which  may  con- 
veniently be  mentioned  at  this  point.  The  first 
occur.s  in  the  'Laws  of  King  Edmund,'  who  reigned 


in 


a 


A.D.  1)40 -04C.  And  the  other  is  contained 
fragment  belonging  probably  to  the  time  following 
soon  after  the  Compact  between  Alfred  and  Guthrum. 
King  Edmund,  in  order  to  abate  the  '  manifold 
lightings '  resulting  from  the  system  of  feud  and 
wergeld,  made  strhigent  regulations  under  which 
wergelds  were  to  be  claimed,  making  it  voluntary 
on  the  part  of  the  kindred  to  join  in  payment  of  the 
wergeld. 


Gif  hwa  heonan-for$  aenigno 
man  ofslea  p  he  wege  sylf  Jm 
foht^e  butaii  he  hy  luid  freonda 
fvlste  biiinan  twelf  niont5uni 
forgylde  be  full  an  were  sy  swa 
boren  swa  he  sy.  Gif  hine  ponne 
seo  maegt5  forlgete  &  him  fore- 
gyldan  nellen  ])oniie  willc  ic  p 
eall  seo  mtegS  sy  unfah.  butan 
])ain  hand-dcEdan,  gif  hy  him 
sy])J)an  ne  do6  mete  ne  munde. 
Gif  ])onne  sj^J^Jjan  hwilc  his  maga 
hine  feormige  ]>onne  beo  he 
seyldig  ealles  ])aes  ])e  he  age  wi^ 
|)one  cyning  "j  wege  pa  feh'Se  wib 
))a  mag^e  for])am  hi  hine  forsocan 
ser.  Gif  ])onne  of  J^aere  o(5re 
maeg^e  hwa  wrace  do  on  aenigum 
oSrum  men  butan  on  ]?am  riht 
hand-daedan  sy  he  gefali  wi^ 
bone  cyning  ~]  wi6  ealle  his  frynd 
d-  JjoUge  ealles  ])aes  ])e  he  age. 

(Edmund  Secular  Laws,  s.  1.) 


If  any  one  henceforth  slay  any 
man  that  he  himself  bear  the 
feud  unless  with  the  aid  of  his 
friends  and  within  12  months  he 
compensate  it  with  the  full  wer  ; 
be  he  born  as  he  may  be.  But  if 
his  maegd  forsake  him  and  will 
not  pay  for  him,  then  I  will  that 
all  the  kindred  be  unfah  [free 
from  the  feudj  except  the  perpe- 
trator, if  afterwards  they  do  not 
give  him  either  food  or  mund 
[protection].  But  if  any  one  of 
his  kindred  feed  him,  then  be  he 
liable  in  all  that  he  possesses  to 
the  king  and  bear  the  feud  with 
the  kindred  because  they  had 
previously  forsaken  him.  But  if 
anj'one  of  the  other  kindred  take 
vengeance  upon  any  other  man 
than  the  real  perpetrator,  let  him 
be  foe  to  the  king  and  to  all  his 
friends  and  forfeit  all  that  he 
owns. 
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Gif  hwa  cyrican   gesece  o])])e  (2)  If  any  one  take  refuge  in  a 

mine  burh  ~]  hine  man  ])aer  sece  clmrch  or  in  my  burh,  and  one 

o])])e  yflige   ])a  ])e  f)  de^  syn  ))aer  there  seek  him  or  do  him  evil,  be 

ylcan  scyldige  })e  hit  her  beforan  those  who  do    that  liable  in  the 

cwseS.  same  that  is  heretofore  ordained. 

And    ic    nelle   ■})   aenig   fyhte-  (8)  And  I  will  not  that  any 

wite  o|)]>e  man-bote  forgifen  sy.  fightivite  or  manbot  be  forgiven. 

This  relaxation  of  the  rules  as  to  payment  of 
wergeld  seems  to  leave  matters  very  much  as  they 
were,  with  the  one  exception  that  for  the  sake  of 
peace  and  to  lessen  the  risk  of  '  manifold  fightings,'  a 
year  was  given  to  the  slayer's  kindred  to  save  his 
life  by  helping  him  to  pay  the  wergeld  if  they  chose, 
while  if  they  chose  to  forsake  him  and  did  not 
harbour  or  help  him  in  any  way  they  were  free.  The 
kindred  of  the  slain  in  the  meantime  were  left  to 
pursue  their  feud  but  only  upon  the  slayer.  This  of 
course  was  another  instance  of  the  partial  breaking 
down  of  the  ancient  tribal  solidarity  of  the  kindred 
in  favour  of  the  principle,  long  before  adopted  in 
some  of  the  Continental  codes,  limiting  the  punishment 
of  crime  to  the  criminal  himself. 

Whether  this  innovation  of  King  Edmund's  was 
adhered  to  the  evidence  of  the  Laws  of  Henry  I.  may 
lead  us  to  doubt,  but  for  our  purpose  the  law  making 
the  innovation  is  evidence  of  the  ancient  solidarity  of 
the  kindred,  the  attempt  to  loosen  which  had  become 
necessary  in  the  tenth  century. 

A  clause  which  follows  shows  that  it  was  ex- 
pected that  wergelds  would  still  be  paid : — 

Witan    scylon    faeh^e    settan  (7)  The  Witan  shall   appease    How- 
merest  sefter  folc-rihte  slaga  sceal  feuds.  First  according  to  folkright    -wergelds 
his  lor-specan  on  hand    syllan  -]  the  slayer  shall  give  pledge  to  his    ^         •  i 
se    for-speca    magum  -|)  se    slaga  forespeca    and    the    forcspeca    to 
wille   betan    wi^   mtegSc.    j^onne  the   kindred   that  the  slayer  will 
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Earlier 
statement 
of  how 
wergelds 
were  to 
be  paid. 


The 
werborh. 


sy|)))nn  gcbyrcd  |>  nmii  sylle  J)a'8 
slagan  for-specan  on  hand  |>  so 
slaga  mote  mid  grifto  nvr  3  sylt" 
wtercs  wcddian.  Uonne  he  J)ai8 
bewcddod  hu'bbo  |)t)nni'  finde  he 
)>!i'rto  wier-borli,  |>onno  jigedon  sy 
))onne  nere  man  cyninges  muiidc 
of  ])am  dagc  on  x\i  niht  gylde 
man  hcals-fang.  J)a?s  on  xxi  niht 
manbote.  ])a?s  on  xxi  niht  ]>ais 
weres  |>  frum-gyld. 


make  bot  to  the  kindred.  Then 
after  that  it  is  requisite  that 
security  be  given  to  the  slayer's 
forespeca  that  the  slayer  may  in 
peace  come  near  and  himself  gi\  o 
wed  for  the  wer.  AVhen  he  has 
given  wed  for  this  let  him  find 
thereto  a  werborh.  When  that  is 
done  let  the  King's  inund  be 
levied. 

"Within  21  days  from  that  day 
let  the  Jialsfdiig  be  paid. 

21  days  from  that  the  manbot. 

21  days  from  that  the  frumgeld 
of  the  wer. 


The  further  course  of  procedure  is  best  given  in 
the  earher  fragment  alluded  to. 

The  fragment  ^  is  headed  '  How  a  twelve-hynde- 
man  shall  be  paid  for.'  It  oj^ens  with  the  statement, 
'  A  twelve-hyndeman's  wer  is  twelve  hundred  scillings. 
A  twy-hyndeman's  wer  is  two  hundred  scillings.' 
And  then  it  proceeds  : — 


Gifman  ofslaegenweorSe  gylde 
hine  man  swa  he  geboren  sy. 
And  rilit  is  J)  se  slaga  si])])an  he 
weres  beweddod  hoebbe  finde 
J)£erto  w  aer-borh  be  J^am  J^e  jjserto 
gebyrige  ■^)  is  aet  twelf-h^ndum 
were  gebyria^  twelf  men  to  wer- 
borge,  viii  fsederen-maeg^e  J  iiii 
medren-maegtJe. 


If  any  one  be  slain  let  him  be 
paid  for  according  to  his  birth. 
And  it  is  right  that  the  slayer 
after  he  has  given  wed  for  the 
wer  find  in  addition  a  werhorh 
according  as  shall  thereto 
belong,  that  is  to  a  twelve-hynde's 
wer  twelve  men  are  necessary  as- 
werhorh,  vii  o  the  paternal  kin 
and  iv  of  the  maternal  kin. 


This  is  in  accordance  with  the  clause  in  Alfred 
and  Guthrum's  compact,  which,  however,  makes  the 
additional  provision  by  way  of  precaution  that  one 


^  Thorpe  (p.  75)  appends  this 
clause  to  the  so-called  Laws  of 
Edward     and     Guthrum.      But 


Schmid  considers  it  as  a  fragment 
and  places  it  in  his  Anhang  vii. 
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of   the  twelve  co-swearers  must  be  a 
The  clause  continues  : — 


king's- thane. 


Donne  }>  gedon  sy  ))onnc  nere 
man  cyninges  munde,  p  is  j)  hy 
ealle  gemsenum  handum  of  aegSere 
maeg^e  on  anuni  wsepne  ]miii 
semende  s\-llan  j)  cyninges  mund 
standc. 


AVheu  this  is  done,  then  let  Tiieking'-s 
the  king's  nmnd  be  establislied,  ^I'und. 
that  is,  that  they  all  of  either 
kindred,  with  their  hands  in  com- 
mon upon  one  weapon,  engage  to 
tlie  mediator  that  tlie  king's 
numd  shall  stand. 


The  king's  mund-byrd,  as  we  have  seen,  was  equal 
to  five  pounds  according  to  both  English  and  Kentish 
custom. 


gebyretS   bearnum  broSrum 


nanum 


Of  ]7am  dtegc  on  xxi  nihtan 
gylde  man  cxx  scill.  to  heals-fange 
set  twelf-hyndum  were.  Heals- 
fang 

■J    ficderan    ne    gebyreS 
maege  -J}   [feoh]    bute   J>am  ])e  sy 
binnan    cneowe. 

Of  J)am  daege  pe  f;  heals- 
fang  agolden  sy  on  xxi  nihtan 
gylde  man  ])a  man-bote  ])i£s 
on  xxi  nihtan  -p  fyht-wite  j^aes 
on  xxi  nihtan  paes  weres  f)  frum- 
gyld  "J  swa  forS  j)  fulgolden 
sy  on])am  fyrste  ])e  witan  gerseden. 
Si])J>an  man  mot  mid  lufe  ofgan 
gif  man  [willej  fiille  freondraedene 
habban. 

Eal  man  sccal  a^t  cyrliscmn 
were  be  jJicro  maetie  don  ])e  him 
to-gebyreS  swa  we  be  twelf-hynd- 
um tealdan. 


In  xxi  days  from  that  day  let 
cxx  shillings  be  paid  as  heals-fang 
at  a  twelve -hynde's  wer.  Heals- 
fang  belongs  to  the  children, 
brothers  and  paternal  uncles  :  that 
money  belongs  to  no  kinsman  ex- 
cept to  those  that  be  within  the 
knee. 

In  xxi  days  from  the  day  that 
the  heals-fang  is  paid  let  the 
nianbot  be  paid.  In  xxi  days 
from  this  the  fightwite.  In  xxi 
da^' s  from  this  the  *  frumgyld  '  of 
the  wer  ;  and  so  forth  till  it  be 
fully  paid  within  the  time  that  the 
witan  have  appointed.  After  this 
they  may  depart  with  love  if  they 
desire  to  have  full  friendship. 

All  men  shall  do  with  regard  to 
the  wer  of  a  ceorl  that  which  be- 
longs to  his  condition  like  as  we 
haA  e  said  about  a  twelve-hynde- 
man. 


These  steps  in  the  procedure  are  very  nearly  the 
same  as  those  quoted  in  the  so-called  '  Laws  of 
Henry  I.'  and  these  clauses  may  probably  be  looked 
upon  as  more  or  less  repeating  for  the  benefit  of  both 
peoples    what  Anglo-Saxon  custom  may  have  been 


The  heaU 
fanf'. 


The  man 

bot  and 
fightwite 
and  then 
the  wev- 
k'cld. 
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before  the  Yikinu-  invasions  of  Enfjland.      Hut  of  this 
we  cannot  be  certain. 


Frag- 
ments 
ineserved 
of  ancient 
custom. 


Under 
Mercian 
law  tho 
oath  of 
twelve- 
hyndeman 
=  that  of 
six  ceorls. 


iii.  fkad.mknts  of  mercian  and  the  north 
teople's  law. 

We  now  have  to  consider  a  group  of  fragments  of 
uncertain  date  which  seem  to  belong  to  the  period 
of  the  Northmen's  settlement  in  Northumbria  and 
invasions  in  Mercia. 

The  settlement  of  the  Viking  invaders  made  it 
necessary  to  fix  the  relation  of  their  wergelds  to  those 
of  the  conquered  English,  and  also  to  gather  up 
frasfments  of  Mercian  custom.  As  the  Dooms  of 
Mercian  kin<>-s  have  not  come  down  to  us,  these 
fragments  have  a  special  value. 

The  miportance  of  Mercia  in  King  Offa's  time 
gives  a  special  interest  to  any  information  on  Mercian 
custom.  And  in  other  respects,  scanty  though  it 
be,  the  retrospect  of  early  Anglo-Saxon  custom  from 
the  invaders'  point  of  view  could  ill  be  spared. 

There  are  two  valuable  fragments  on  Mercian 
law. 

The  first  is  as  follows  : — 


Be  Merciscan  A^e 
Twelf-hyndes  mannes  a'6  fors- 
teDt  vi  ceorla  a6  for])am  gif  man 
]5one  twelf-hyndan  man  wrecan 
sceolde  he  bi6  full-wrecan  on  syx 
ceorlan  'j  his  wer-gyld  biS  six 
ceorla  wer-gyld. 


Of  the  Mercian  Oath 

A  twelve-hyndeman's  oath 
stands  for  six  ceorls'  oaths ;  be- 
cause if  a  man  should  avenge  a 
tvvelve-hyndeman  he  will  be  fully 
avenged  on  six  ceorls  and  his 
wergild  will  be  six  ceorls'  wer- 
gilds. 


This  fragment  of  Mercian  law  is  preceded  in  the 
group  of  fragments  '  on  oaths  '  in  Thorpe's  edition  of 
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the  Laws  by  the  following,  which  may  or  may  not  be 


of  Mercian  origin  : — 


Mitsse-preostes  a5  ~]  woruld- 
jiegencs  is  on  Engla-laga  geteald 
efen-dyre  "j  for  ]>ain  seofon  ciric- 
liadan  ])e  se  msesse-preost  ]mrh 
Godes  gif  gepeah  '|3  he  hctfde  he 
bi6  pegen-rihtes  wyr^e. 


A  niass-priest's  oath  and  a 
secular  thane's  are  in  Enghsh-law 
reckoned  of  equal  value  ;  and  by 
reason  of  the  seven  church-degrees 
that  the  mass-priest  through  the 
grace  of  God  has  acquired  he  is 
worthy  of  thane-right. 


The  other  fragment  of  Mercian  law  is  as  follows  : — 


Ceorles  wer-gild  is  on  Myrcna 
J  age  CO  scill.  Degncs  wer-gild  is 
syx  swa  niiccl  -j}  bi'6  xii  hund  scill. 
Donne  h\6  cynges  anfeald  wer-gild 
vi  ]>egna  wer  be  Myrcna  lage  j)  is 
XXX  Jmsend  sceatta  ~\  f)  biS 
ealles  cxx  punda.  Swa  micel  is 
|)aes  wer-gildes  on  folces  folc-rihtes 
be  Myrcna  lage.  And  for  pani 
cyne-dome  geboraS  oSer  swilc  to 
bote  on  cyne-gilde.  Se  wer  gebiratS 
magum  ~]  seo  cyne-bot  ])am 
leodum. 


A  ceorl's  wergeld  is  by  Mercian 
law  cc  scillings.  A  thane's  wer- 
geld is  six  times  as  much,  i.e.  xii 
hundred  scillings.  Then  is  a 
king's  simple  wergeld  vi  thanes' 
wer  by  Mercian  law,  i.e.  xxx 
thousand  sceatts,  and  that  is  alto- 
gether cxx  pounds.  So  much  is 
the  wergeld  in  the  people's  folk- 
right  by  Mercian  law.  And  for 
the  '  Cynedom '  there  is  due 
another  such  sum  as  hotiov  cyne- 
gild.  The  wer  belongs  to  the 
kindred  and  the  cynebot  to  the 
people. 


Mass- 
priest's 
oath  » 
that  of 
the  thane. 


Mercian 
wergelds. 


The  Mercian  wergeld  of  both  twy-hynde  and 
twelve-hynde  men  is  thus  stated  in  scillings,  as 
usual,  and  the  king's  wergeld — six  times  the  thane's 
— would  equal  7200  scillings.  The  Mercian  scilling 
was  4c?.,  and  thus,  as  stated  in  the  text,  the  king's 
wergeld  would  equal  exactly  120/.  or  28,800  pence 
or  sceatts  (in  round  numbers  oO,000  sceatts). 

This  is  useful  as  evidence  that  the  sceatt  of  this 
Mercian  wergeld  was  the  silver  penny  of  the  Anglo- 
Saxon  currency  of  28*8  wheat-grains — i.e.  of  the 
Sceatt  series — before  Offa  and  Alfred,  following  the 
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example  of  Cliarleinaune,  superseded  the  '  sceatt  '  by 

the  'penny  '  of  3l^  wheat-grains. 

rraj:ment  The  fragments  printed  bv  Thorpe  under  the  head- 

rto1iie-s      ^^^g    'North  People's  Law'*  and    by  Schmid    in    his 

Law.  w  Vnhang    VII.'    seem    to    belong    to    Northumbria 

or  more  generally  to  the  Danelaga.    Schmid  suggests 

that    the    'North    people'    were    the  North   folk   of 

East  Anglia.     This,  however,  is  perhaps  more  than 

doubtful,  especially  when  it  is  considered  that  the 

Viking  '  armies '  had  established  themselves,  not  only 

in  East  Anglia  and  Mercia,  but  still  more  completely 

in    Northumbria,   many   years   before    the    struggle 

with  Wessex  had   ended   in    the    compact   between 

Alfred  and  Guthrum. 

The  fragment  of  '  North  People's  Law '  ^  opens 
with  the  statement  that  the  king's  gild  is  30,000 
thrymsas — 15,000  for  the  wergeld  and  15,000  for  the 
people  (leodum). 

In  another  MS.  the  wording  follows  the  statement 
of  Mercian  law  verj-  closely,  and  agrees  with  the 
above  in  describing  the  amount  in  thrymsas. 

Wergelds  Dees  cyninges  wer-gyld  sie  mid   i         Let  the  king's  wergeld  be  with 

paid  in  Engla  cynne  on  folc-riht  ]>ryttig  j  the  English  race  by  folkright, 
^ f'X™^^^  J)usend  J>rimsa  j  ])sera  xv  .M.  sien  i  30,000  thrymsas,  and  of  these  let 
pence.  f®^    waeres   ~}   oora  xv    .M.   ]?ses 

cynedomes.     Se  waere  belympa'S 

to  ])am  msegtSe  ])aes  cyne-eynnes  "] 

j)  cynebot  to  ]jam  land-leod. 


15,000  be  for  the  wer  and  the 
other  15,000  for  the  cynedom. 
The  wer  belongs  to  the  kindred 
of  the  king  and  the  cynebot  to  the 
people. 


Now,  in  the  first  place,  what  was  the  thrymsa, 
w^hich  occurs  in  these  clauses  for  the  first  time  ? 

A  statement  a  little  further  on  in  one  of  the  two 


^  Schmid,  Anhang  vii.  2  ;  Thorpe,  p.  79. 
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texts  of  the   same   fragment  fixes   the  vahie  of  the 
thrymsa  at  three  pence. ^ 

The  statement  of  '  North  People's  Law  '  proceeds 
as  follows  :  - — - 


Arces  ~}  se'Selinges  wer-gyld  is 
XV  ]?usend  fji-ymsa. 

Biscopes  J  ealdormannes  viii 
jjusend  ])rymsa. 

Holdes  'J  cyninges  hcah-ge- 
refan  iiii  Jnisend  ])rymsa. 

M8esse-])egnes  ~)  woruld-])egnes 
ii  ])usend  ])rymsa. 

Ceorles  wer-gild  is  cc.  "]  Ixvi 
jnim.  |»  bits  ii  hund  scill  be  Myrcna 
lage. 


(2)  An  archbishop's  and  an 
a^theling's  wergeld  is  xv  thousand 
thrymsas. 

(8)  A  bishop's  and  an  ealdor- 
man's  viii  thousand  thrjiiisas. 

(4)  A  hold's  and  a  king's  high- 
reeve's  iv  thousand  thrymsas. 

(5)  A  mass  thane's  and  a  secu- 
hir  thane's  ii  thousand  thrymsas. 

(6)  A  ceorl's  wergeld  is  cc  and 
lx\  i  thrymsas.  that  is  cc  scillings 
by  Mercian  law. 


Thrymsas 

30000     = 

Wessex 

shillings 
of  5(/. 

-.       18000 

ilercian 

shilliiigt? 

of  4(/. 

22500 

15000      = 

9000 

11250 

8000      = 

4800 

6000 

4000     - 

2400 

8000 

2000     = 

1200 

1500 

266|   = 

160 

200 

Put  into  tabular  form  these  wergelds  would  be 
as  follows  in  thrymsas  and  Wessex  and  Mercian 
scillings  : — 

King's  wergeld  15,000,  cynebot  15,000 
Archbishop's  and  iEtheling's 
Bishop's  and  Ealdorman's     . 
Holdr's  and  King's  high-reeve's     . 
Mass  thane's  and  secular  thane's  . 
Ceorl's 

The  ceorl  has  a  twyhynde  wergeld  in  Mercian 
shillings  and  the  thane  a  twelve-hynde  wergeld  in 
Wessex  shillings.  There  seems  to  be  so  far  some 
confusion.  But  on  the  whole  this  reckoning  seems 
to  justify  the  opinion  generally  held  that  the  North- 
men coming  as  conquerors  into  Northumbria  or  the 
Danelaga  had,  at  the  date  of  these  fragments,  doubled 
the  wergeld  of  the  hold  or  hauld  as  compared  with 
that  of  the  English  thane. 


^  A  ceorrs  wergeld  is  cclxvi 
thrymsas,  i.e.  cc  scillings  by  Mer- 
cian law.      266§x  3  =  800   pence 


or  200    Mercian    scyllings  of  4 


pence. 


From  the  text  of  MS.  D. 


oG4 
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Wergeia 

of  hiuild 

double 

that  of 

the  tlume, 

but  after 

Alfred's 

victory 

both 

equally 

dear. 


Chance 
given  to 
the  Wilisc 
man  to 
rise  as 
in  the 
laws  of 
Ine. 


If,  as  seems  reasonable,  tliese  fragments  may  be 
referred  to  the  period  following  u])on  the  Viking 
conqnest  and  settlement  in  Northnmbria  and  the 
fonndation  of  Halfdan's  kingdom  of  York  (a.d.  876), 
then  the  doubled  wergeld  of  the  hauld  may  be 
perhaps  the  high-water  mark  as  it  were  of  the  invasion 
— the  point  of  vantage  at  which  it  was  natural  for  the 
conquerors  to  treat  the  conquered  as  a  tributary 
race.  And  if  it  may  rightly  be  so  regarded,  then  it 
gives  an  added  interest  to  the  compact  betw^een 
King  Alfred  and  Guthrumin  886.  For  then,  the  tide 
of  battle  having  turned,  the  two  kings  at  length  met 
on  equal  terms  and,  undoing  the  earlier  unequal 
settlement,  now  agreed  to  make  Dane  and  English- 
man equally  dear. 

A  still  more  interesting  point  than  the  doubling 
of  the  conquering  hold's  w^ergeld  as  compared  w^itli 
the  conquered  thane's  is  found  in  the  subsequent 
clauses  of  this  fragment,  wdiich  seem  to  refer  back  to 
ancient  tradition  as  regards  the  position  of  the  non- 
Saxon  subjects  of  Anglo-Saxon  kings.^ 


And  gif  Wilisc  man  ge])eo  |3 
he  haebbe  hiwisc  landes  ~]  ma?ge 
cyninges  gafol  fortS-bringan,  ])onne 
bit5  his  wergild  cxx  scill.  And  gif 
he  ne  gepeo  buton  to  healfnc  hide 
Jjonne  si  his  wer  Ixx  scill. 

And  gif  he  senig  land  naebbe  j 
J)eah  freoh  sy  forgilde  hine  man 
mid  Ixx  scill. 


(7)  And  if  a  Wiliscman 
thrive  so  that  he  have  hiwisc 
landes  and  can  bring  forth  the 
king's  gafol,  then  his  wergeld 
shall  be  cxx  scillings.  And  if  he 
only  comes  up  to  a  half  hide  then 
shall  his  wer  be  Ixx  scillings. 

(8)  And  if  he  have  not  any 
land  and  yet  be  free,  let  him  be 
paid  for  with  Ixx  scillings. 


^  The  fragment  itself  is  a  com- 
bination of  two  or  more.  But  the 
statement  of  wergelds  in  thryin- 
sas  seems  to  unite  them.    Schmid 


also  points  out  that  the  eorl  had 
not  yet  superseded  the  ealdorman. 
See  Einleitungy  p.  Ixv. 
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The  other  version  is  practically  the  same  : — 

And  "Wealisc-monncs  werej^ild  (7)  A)ul  a  Wealisc-man's  wer- 

gif  he  beo  to  tham  gewelegod  j)  he      geld  if  lie  be  so  enriched  that  he 
hyred  J  eht  age  "J  ))am  c yng  gafol      lias  family  and  goods  {hyred  and 
gyldan  ma?g  hit  bi8  ])on  ccxx  scill.       clit)  and  can  pay  the  King's  gafol 
Ac  he  ne  bitS  butan  to  healf  hyda      shall  be  ccxx  scillings  [?  cxx]. 
gerysen  ])onne  sie   his  were  Ixxx  Audit"  he  be  risen  but  to  half  a 

scill.  hide,  then   shall  his  own  wer  be 

Gif  he  land  nsebbe  ac  \>\6  freoh      Ixxx  scillings. 
gyld  iiion  Ixx  scill.  (8)  If  he  have  no  land  but  is 

free  let  him  be  paid  for  -svith  Ixx 
scillings. 

Now  '  liiwisc '  and  '  hyred  '  both  seem  to  mean 
family.  In  a  roundabout  indirect  way  '  familia '  and 
hide  meant  apparently  very  much  the  same  thing,  but 
as  the  word  hide  is  used  in  the  same  clause  the  more 
direct  meaning  may  surely  in  this  case  be  the  impor- 
tant one. 

It  is  probable  that  these  clauses  are  variations 
or  fuller  expressions  of  the  tradition  described  in  c.  32 
of  King  Ine's  Laws,  which  is  as  follows  : — 

Gif  Wylisc  mon  haebbe   hide  If  a  AVylisc  man  have  a  hide 

londes  his  wer  bitS  c.  xx  scill.,  gif  of  land  his  '  wer  '   shall  be  cxxs., 

he  ponne  h'cebbe  healfe  Ixxx  scill.,  \  but  if  he  have  half  a  hide  Ixxxs.. 

gif  he  nienig  hsebbe  Ix  scillinga.  j   if  he  have  none  Ix  s. 

And  the  additional  information  amounts  practi- 
cally to  this — that  the  possession  of  a  hide  seems  to 
have  been  held  generally  equivalent  to  the  possessioi  i 
of  a  family  homestead — family  and  goods — enabling 
a  man  to  pay  the  king's  gafol. 

It  is  wheu  we  pass  on  from  these  clauses  to  the 
next  that  fresh  and  welcome  light  seems  to  be  gained 
upon  the  connection  of  the  growth  of  a  family  and 
kindred  with  rise  in  status  and  social  rank  from  a 
ceorlisc  or  twy-hynde  position  to  that  of  theGesithcund 


3(i('» 
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How  under 
early  cus- 
tom 
ceorl 

could  rise 
into  the 
twelve- 
hynde 
class. 


or  twelve-liyiide  position.  We  are  now  no  longer 
dealing  with  the  Wylisc  man  but  with  the  ordinary 
twy-hynde  ceorl.  And  the  mention  of  the  payments 
in  tluymsas  reminds  us  that  we  are  still  looking  at 
things  from  the  North  people's  point  of  view. 

The  clauses  in  the  two  versions  are  as  follows ; — 


ix.  And  {^if  ceorlisc  man  gc))eo 
p  he  hccbbe  v  hicla  laiules  to 
cj'iiges  ut-warc  ~]  hine  man  ofslea 
forgilde  man  hine  mid  twam  ])us- 
end  jn'imsa. 

X.  And  |)cah  he  ge])eo  J>  lie 
haebbe  helm  ^  byrnan  ~\  golde 
fietcd  sweord,  gif  he  f>  land  nafaS 
he  biS  ceorl  swa  ])eah. 

xi.  And  gif  his  sunu  ~}  his 
sunu-sunu  f)  ge|)eo5  j>  lii  swa 
micel  landes  habban  sipj^an  biS  se 
ofsprinc  gesit^cundes  cynnes  be 
twam  ))usendum. 

xii.  And  gif  lii  \)  nabba8  ne  to 
J)am  geJ)eon  ne  magan  glide  man  j 
cirHsce.  i 

And  they  may  be  translated  thus  : — 


ix.  Gif  ceorl  sie  gewelegod  to 
))am  !>  [he]  age  v  hyda  landes  ~] 
mon  hine  ofslea  gyld  hine  mon 
mid  ii  .M.  J^rimsa. 

X.  And  gif  he  begytat5  -J}  he 
luebbe  byrne  ~]  helm  "]  ofergyl- 
dcnene  sweord,  peali  |>e  he  land 
naebbe  he  biS  siScund. 

xi.  And  gif  his  sunu  J  J>aes 
sun-sunu  j)  begyten  f  he  swa 
micel  landes  habbat5  sien  hiora 
after-gengas  ])aes  siScunda[nJ 
cynnes  "]  gyld  j^am  mon  mid 
ii  .M.  primsa. 


9.  And  if  a  ceorlish  man  thrive 
so  that  he  have  v  hides  of  land  to 
the  king's  utware  and  any  one 
slay  him,  let  him  be  paid  for  with 
2000  thrymsas.^ 

10.  And  though  he  thrive  so 
that  he  have  a  helm  and  coat  of 
mail,  and  a  sword  ornamented 
with  gold,  if  he  have  not  that  land 
he  is  nevertheless  a  ceorl. 

^  2000  thrymsas  of  3cZ.  equalled 
1200  Wessex  scillings  of  ocl.,  so 
that  the  ceorl  with  five  hides  to 
the  king's  utware  became  a 
twelve-hynde  man.  There  is  no 
allusion  to  the  six-hynde  status  as 
a  halfway  step  towards  the  gesith- 


9.  If  a  ceorl  be  enriched  to 
that  degree  that  he  have  5  hides 
of  land  to  the  king's  utware  and 
any  one  slay  him,  let  him  be  paid 
for  with  2000  thrymsas. 

10.  And  if  he  ac(xuire  so  that 
he  have  a  coat  of  mail  and  a  helmet 
and  an  overgilded  sword,  if  he 
have  not  that  land  he  is  [?  notj 
sithcund. 


cund  status.  And  the  use  of  the 
word  *  gesithcnnd  '  seems  to  throw 
back  the  original  date  of  these 
clauses  to  that  of  Ine's  law,  the 
word  not  being  used  in  later  laws. 
See  Schmid's  Glossary,  sub  voce 
'  Gesith.' 
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11,  And  if  his  son  and  his  11.  And  if  his  son  and  the 
son's  son  so  tln*ivc  that  the.y  have  ,  son's  son  acquire  that  they  have 
so  much  land,  afterwards  the  ott'-  so  much  land,  let  their  suc- 
spring  shall  be  of  gesithcund  race  cessors  be  of  the  sithcund  kin  and 
at  2000  (thrymsas).  let  them  be  paid  for  with  2000 

12,  And  if  they  have  not  that  thrymsas. 
nor  to  that  can    thrive,  let  them 

be  paid  for  as  ceorHsh. 

These  passages  are  very  important,  as  the  most 
direct  evidence  we  possess  of  the  way  in  which  under 
early  Anglo-Saxon  custom  families  became  gesithcund 
by  the  gradual  growth  of  a  kindred  whose  kinsmen, 
like  the  odal-men  of  the  Xorse  laws,  could  reckon 
four  generations  in  succession  of  sufficient  land- 
holding. 

The  evidence  is  all  the  more  interesting  because 
it  seems  to  come  from  the  point  of  view  of  the  Norse 
or  Danish  invaders  making  inquiry  respecting  English 
tradition  and  recording  what  had  once  been  the 
custom  of  the  conquered  districts. 

The  same  remark  applies  equally  to  another  of  Another 
these   valuable   fragments — '  Of  people's  ranks    and  fragment, 
laAv.'     It,    too,   seems  to  look  back    and    to    record  fu^-ther 
what  once  had  been  the  custom  of   the    conquered 
people. 

Hit   waes    hwihun   on   Engla  1.  It  was  whilom,  in  the  laws 

lagum  p  leod  "jlagu  forbe  gejnnc-  i   of  the  English,  that  people  and 

■Sum  ~]  ])a  waa-on    [peod-]    witan  law  went  by  ranks,  and  then  were 

weor(5scipes    wyrSe    aelc    be    his  the  Witan  of  worship  worthy  each 

maeSe,    eorl    ']     ceorl,     J)egen    ~]  according  to   his   condition,  eorl 

J>eoden.  and  ceorl,  thegen  and  theoden. 

These  are  the  phrases  of  a  writer  looking  back 
with  regret  upon  ancient  custom  which  to  him  is 
past  or  passing  aw^ay. 

After    this   follow  clauses   in    one  of  which   the 


informa- 
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word  hjirede  and  the  phrase  '  having  so  many  hides 
to  the  king's  utirare^  again  oeeur,  words  that  seem  to 
suijirest  that  this  fraijment,  while  describing-  ancient 
English  cnstom,  hails  from  a  somewhat  similar  source 
as  the  '  North  People's  Law.' 


And  ^if  ceorl  ge))eah  j»  lio 
hrefde  fuUice  fif  hida  ageneslandes, 
ciricun  ~]  kycenan,  bell-hus  ~\ 
burli-geat,  setl  ~}  sunder- note,  on 
cynges  healle  ])onne  wses  he 
|>onon-forS,  pegen-rihtes  weort^e. 


2.  And  if  a  ceorl  thrived  so 
that  he  had  fully  five  hides  of  his 
own  land,  church  and  kitchen, 
bell-house  and  burh-geat,  seat  and 
special  duty  in  the  King's  hall,  then 
was  he  thenceforth  of  thane-right 
worth}'. 


This  seems  to  be  practically  identical  with  clause  9 
of  the  previous  fragment.     Then  follows  : — 


And  gif  j^egen  gepeah  ]j  he 
})enode  cynge  ~}  his  rad-stefne  rad 
on  his  hirede,  gif  he  ])onne  haefde 
J7egen  ])e  him  filigde  ])e  to  cinges 
ut-ware  fif  hida  h«fde  ~}  on 
cynges  sele  his  hlaforde  ])enode  & 
}7riwa  mid  his  aerende  gcfore  to 
cinge  se  moste  sy|)])an  mid  his  for- 
aSehis  hlaford  aspolian  aet  mistli- 
can  neodan  "]  his  onspgece  gcrae- 
can  mid  rihte  swa  hwter  swa  he 
sceolde. 

And  sej^e  swa  ge])ogenne  for- 
wyrht  an  naefde  swore  for  sylfne 
aefter  his  rihte  oJ>J>e  his  ]>olode. 

And  gif  ])egen  gejieah  f  he 
wear5  to  eorle  ])onne  wees  he 
sypjmn  eorl-rihtes  weortSe. 


And  if  a  thane  thrived  so  that 
he  served  the  King  and  on  his 
summons  (rdd-stefiie)  rode  with 
his  household  (hirede),  if  he  then 
had  a  thane  who  him  followed,  w  ho 
to  the  King's  idiuare  five  hides 
had,  and  in  the  King's  hall  served 
his  lord  [the  thane]  and  thrice 
with  his  errand  went  to  the 
King,  he  might  thenceforth  with 
his  foreoath  his  lord  represent  at 
various  needs  and  his  plaint  law- 
fully conduct  wherever  he  ought. 

4.  And  he  who  so  prosperous 
a  vicegerent  had  not,  swore  for 
himself  according  to  his  right,  or 
it  forfeited. 

5.  And  if  a  thane  thrived, 
so  that  he  became  an  eorl,  then 
was  he  thenceforth  of  eorl -right 
worth  v. 


These  passages  we  shall  have  to  consider  further 
when  we  sum  up  the  evidence  upon  the  Anglo-Saxon 
division  of  classes. 
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But  there  are   two   peculiarities    which  may  be  The  ceori 
marked  here  as  pointing  to  the  archaic  character  of  into  direct 
these  precious  fragments.     First,  the  aUiteration  and  l^Jl\^^ 
rhythmical  character  of  some  of  them,  which  points  !^^"f?  ^^'^ 

to  having 

to  an  early  and  traditional  origin,  and,  secondly,  the  a  kindrta 
direct  relations  of  the  classes  mentioned  to  the  king.  him. 
The  Wilisc  man  has  to  bring  forth  the  king's  gafol. 
The  ceorl  who  has  five  hides  has  them  to  the  king's 
utware  and  he  becomes  gesithcund  and  thane-right 
worthy  with  special  duty  in  the  king's  hall,  while 
the  thane  is  all   the  greater  when  he  has   a  thane  - 
under  him  who  has  himself  five  hides  to  the  king's 
utware  and  goes  with  his  errands  to  the  king. 

These  are  marks  of  direct  relationship  and  service 
of  the  gesithcund  classes  to  the  king,  to  which  we 
shall  have  to  recur.  They  seem  to  point  to  the 
gesithcund  class  with  its  completeness  of  kindred  as 
a  privileged  class  in  a  semi-official  position  or  one 
from  which  the  king's  officials  were  chosen.  It  is  not 
until  this  relationship  by  service  to  the  king  has 
become  established  that  a  ceorl  finds  an  entrance 
into  the  gesithcund  class,  and  he  does  not  become 
eligible  for  such  service  till  he  is  surrounded  by  an 
adequate  kindred. 

In  the  meantime  we  may  be  thankful  to  the 
exigences  of  the  Viking  invasions  for  the  preservation 
of  these  valuable  fragments  of  ancient  custom  which 
might  otherwise  have  been  lost. 


B  B 
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I.    KI^'G   ALFREDS   DOOMS. 

Lv  07'der  that  the  examination  of  early  Anglo-Saxon 
custom  may  be  free  from  the  intrusion  of  elements 
introduced  by  the  Northmen,  it  is  necessary  to  go 
back  to  evidence  of  earlier  date  than  the  Laws  of 
King  Alfred.  Though  collected  mainly  from  earlier 
sources,  these  laws  took  their  present  form  probably 
after  the  Compact  with  Gu thrum  had  been  made. 

They  do  not  profess  to  be  a  full  statement  of 
early  West-Saxon  law.  King  Alfred  himself  declares 
that  he  dared  not  add  much  of  his  own,  '  But  those 
things  which  I  met  with  either  of  the  daj^s  of  Ine  my 
kinsman,  or  of  Offa,  King  of  the  Mercians,  or  of 
Ethelbert — those  which  seemed  to  me  the  rightest 
I  have  here  gathered  together  and  rejected  the 
others.' 

Under  these  circumstances  it  will  be  more  con- 
venient to  refer  back  to  King  Alfred's  laws  when 
needful  in  connection  with  the  earlier  evidence 
than  to  consider  them  as  a  separate  whole. 

There  is,  however,  one  subject  upon  which  the 
evidence  of  King  Alfred's  laws  may  properly  be 
considered  before  passing  on  to  the  earlier  laws. 
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We  have  seen  that  in  the  Compact  with  Guthrum  Were  the 
the  Anglo-Saxon  '  ceorl  who  sits  on  gafol-land    and  ceoTand 
who  was  made  '  equally  dear '  at  200  scillings  with  ^^[^^^" 
the  Danish  lysino*  was,  if  the  words  may  be  taken  equiva- 

.      ,  "         ^  .,  .      ,  *^  .         lent? 

strictly,  not  necessarily  a  typical  or  representative 
member  of  the  ceorlisc  class  as  a  whole.  Only  some 
of  the  ceorlisc  class  may  have  been  gafol-geldas  on 
other  people's  land.  It  is  important,  therefore,  to 
examine  whether  King  Alfred's  laws  afford  contem- 
porary evidence  that  the  ceorlisc  and  the  twy-h3^nde 
classes  were  practically  the  same,  and  whether  they 
were,  as  a  rule,  gafol-geldas.  We  have  seen,  from 
the  precious  fragments  before  quoted,  that  under 
ancient  '  Eno-lish '  law  a  ceorl  could  rise  out  of 
the  twy-hynde  class  and  become  entitled  to  a  twelve- 
hynde  wergeld  of  2000  thrymsas. 

If  such  a  statement  had  been  found  in  West- 
Saxon  law,  the  inference  mio-ht  at  first  sio^ht  be  that 
the  ceorlisc  class  could  hardK  have  been  mainly  a 
class  of  gafol-geldas.  The  laws  of  Alfred  surely 
ought  to  throw  some  light  upon  this  important 
matter. 

In  section  39  is  the  folio  win  <i : — 


J  no  feohte  sie  bi  healfnm  ])am. 
Gif  syx-hyndum  ])issa  hwoeSer 
gelirape  |>riefealdlice  [arise  be 
])2erc  ciorliscan  bote,  xii-hyndum 
men  twyfealdlice]  be  Jiaes  syx- 
hyndan  bote.  • 


man. 


Gif  hwa  on  ciorlisces  monnes  !  If  any  one  fight  in  a  ceorlisc  The  ceorl 
flette  gefeohte  mid  syx  scill.  gebete  |  man's  flet  with  six  scilHngs  let  below  the 
]7am  ceorl.    Gif  he  waepne  gebrede   j  him  make  bot  to  the  ceorl.     If  he    ^^^""y^*^^" 

draw  his  weapon  and  fight  not 
let  it  be  half  of  that.  If,  however, 
either  of  these  happen  to  a  six- 
hynde  man  let  it  increase  three- 
foldly  according  to  the  ceorlisc 
bot;  to  a  twelve-hyndeman  two- 
foldly  according  to  the  six-h ynde'y 
bot. 


The  ceorlisc  man  in  this  section  takes  the  place 


B   P   L' 


Ear!}/  Anglo-Saxoii  Custoi/i. 


The  oeorl 

twj- 
hynde. 


of  the  twvliynde  man  in  contrast  with  the  six-hynde 
and  twelve-hynde  classes.  The  payments  are  the 
bots  payable  to  the  owners  for  fighting  within  their 
sacred  precinct  or  inclosure,  and  the  amonnts  follow- 
ing the  proportions  of  the  wergelds  of  the  three 
classes  are  : — 


Ceorlisc  man's 
Six-hyndcman 
Twelve-hyndeman 


.     6  scillings 
.  18         „ 
.  36         „ 


In  this  section  the  ceorlisc  class  seems  clearly  to  take 
the  place  of  the  twy-hynde  class.  They  seem  to  be 
identical. 

Section  40  gives  similar  evidence,  in  connection 
with  the  biircf-  or  biirh-hrjce  or  breach  of  the  fence 
of  the  sacred  precinct. 


CjTiinges  burg-bryce  bitS  cxx 
scill.  ^rcebiscopes  himd  nigontig 
scill.  06res  biscepes  &  ealdor- 
monnes  Ix  scill.  Twelf-hyndes 
monnes  xxx  scill.  Syx-hyndes 
monnes  xv  scill.  Ceorles  edor- 
bryce  v  scill.  .  .  . 


The  King's  burh-bryce  shall 
be  cxx  scillings.  An  archbishop's 
ninety  scillings.  Any  other 
bishop's  and  an  ealdorman's  Ix 
scillings.  A  twelve-hyndeman  s 
xxx  scillings.  A  six-hyndeman's 
XV  scillings.  A  ceorl's  edor- 
breach  v  scillings. 


Here  again  the  ceorl  takes  the  place  of  the  twy- 
hyndeman,  and  the  burh-bryce  is  graduated  accord- 
ingly, the  twelve-hyndeman's  being  six  times  the 
ceorl's. 


King's 

.     120  scillings 

Archbishop's 

.         .       90         „ 

Ealdorman's  or  bishop's     , 

.         .       60         „ 

Twelve-hynde's  . 

.         .       30         „ 

Six-hynde's         .         .        • 

.         .       15         „ 

Ceorl's  edorbreach 

.         .        5         „ 

There  may  well  be  some  delicate  significance  in 
the    word    burh-hryce   being    applied    only   to   the 
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twelve-hynde  or  six-hynde  men,  and  not  to  the  ceorl, 
as  though  the  word  hurh  could  not  be  applied  to  the 
ceorl's  homestead.  His  '  flet,'  surrounded  by  its  edor 
or  hedge,  was  perhaps  too  humble  to  be  classed  with 
rhe  moated  or  walled  enclosure  of  the  hurh  of  the 
higher  landed  classes  without  a  change  of  epithet.  But 
there  is  nothinfT  to  show  that  the  ceorl  of  this  clause 
is  not  identical  with  the  ordinary  twy-hyndeman. 

Lastly,  in  sections  10  and  18  the  three  classes 
are  again  described  as  twelve-hynde,  six-hynde,  and 
ceorlisc  ;  while  in  sections  29,  30,  and  31  they  are 
described  as  twelve-hynde,  six-hynde,  and  twy-hynde. 

All  this  seems  to  show  that  for  general  purposes 
'  twy-hynde  '  and  '  ceorlisc  '  were  convertible  terms. 

It  can  hardly  be  said  that  there  is  anything  in 
King  Alfred's  laws  making  a  distinction  between 
the  twy-hynde  class  and  the  ceorlisc  class.  There 
seems  to  be  nothing  to  suggest  that  the  tw^-hynde 
wergeld  was  confined  to  any  particular  section  of 
the  ceorlisc  class.  And  therefore,  so  far  as  the 
laws  of  Alfred  are  concerned,  the  description  of  the 
twv-hynde  class  in  the  Compact  with  Guthrum  as  Ceoris 
gafol-geldas  equally  dear  with  the  Danish  lysing  mostly 
would  seem  to  apply  generally  to  the  ceorlisc  class  geia/ 
as  a  whole.  And  this  being  so,  it  would  seem  pro- 
bable that,  speaking  broadly,  by  King  Alfred's  time 
the  chief  practical  division  of  classes  had  already 
resolved  itself  into  that  between  the  landed  classes 
on  the  one  hand  and  their  gafol-paying  tenants  on 
the  other. 

It  is  quite  true  that  under  King  Alfred's  laws 
there  is  the  six-hynde  class  between  the  twelve-hynde 
and  the  twy-hynde  or  ceorlisc  class  ;  but  his  laws  tell 


las. 
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us  nothing  about  this  six-liynde  dass  except  what 
may  1)6  inferrt^d  iVom  the  fact  that  its  members 
certainly  were  not  incUided  in  the  ceorhsc  class.  It 
can  hardly  be  likely  that  King  Alfred  could,  in  his 
compact  with  Guthrum,  have  confined  the  twy-hynde 
class  to  the  '  ceorl  who  sits  on  gafol-land,'  leaving  out 
the  six-hynde  class  altogether,  if,  in  his  laws,  he 
meant  by  the  six-hynde  class  the  ceorls  who  did  not 
sit  on  gafol-land.  It  might  have  been  possible  to 
suppose  that  he  used  the  word  '  ceorl '  in  his  laws  in  a 
wider  sense,  as  including  both  twelve-hynde  and  twy- 
hynde,  had  he  not  introduced  the  six-hynde  class 
between  them  and  restricted  the  meaning  of  the  word 
'  ceorlisc '  to  the  twy-hynde  class.  He  used  it  ap- 
parently to  distinguish  the  twy-hynde  from  the  other 
classes  which  by  inference  were  not  ceorlisc. 

What  the  six-hynde  class  was  and  what  the 
ceorlisc  class  was  under  West-Saxon  law  two  centuries 
earlier  than  King  Alfred's  day  must  be  left  to  be 
discovered  from  the  evidence  of  the  Dooms  of  Ine. 

The  111  the  meantime,  the  consideration  of  the  position 

byrd  of  the  ccorlisc  class  having  brought  before  us   the 

bn^c^e  of  penalties  for  breach  of  the  precinct  and  for  fighting 
within  the  precinct  of  the  various  classes,  it  may  be 
well  to  consider  also  the  evidence  of  King  Alfred's 
laws  upon  the  mund-byrd  or  borh-bryce  of  what  we 
may  regard  perhaps  as  the  official  classes,  and  in 
which  apparently,  at  this  date,  even  the  twelve-hynde 
man  had  no  part. 

The  mund-byrd  or  borh-bryce  seems  to  be  con- 
fined to  those  in  official  or  judicial  position. 

Already  in  Kin£^  Alfred's  laws  we  have  lost  the 


various 
classes. 
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word  '  gritli '  as  we  had  already  in  Cnut's  laws  lost 
the  later  phrase  '  sac  and  soc,'  but  the  tribal  principle 
underlying  the  meaning  of  the  words  remains  the 
same  and  becomes  all  the  clearer  as  we  go  back  in 
the  evidence. 

In  s.  3,  the  borh-bryce  and  mund-byrd  of  the 
king  are  stated  to  be  Jive  pounds  of'  masrra  paeninga/^ 
an  archbishop's  three  pounds,  and  those  of  the  eal- 
dorman  and  lesser  bishops  two  pounds,  exactly  as  they 
were  reported  to  have  been  in  Cnut's  time  in  the 
'  ^rith-law  '  of  the  South  Ano^les^' 

The  almost  indiscriminate  use  of  the  two  terms  in  its  tribal 
this  clause  suggests  again  the  very  slight  distinction  °"^^°* 
between  them.  The  man  who  by  giving  his  pledge 
placed  himself  artificially,  so  to  speak,  under  the  mund 
or  protection  of  a  person  in  a  judicial  position  or 
authority  and  broke  his  pledge  became  guilty  of 
borh-bryce  or  mund-byrd,  it  hardly  mattered  which. 
The  penalty  apparently  included  both  crimes  in  one. 
If  we  might  use  the  Brehon  phrase  it  was  the  e^iec- 
lann,  or  honour  price  of  the  person  whose  dignity  was 
injured,  which  had  to  be  paid. 

But,  as  we  have  seen,  these  penalties  were  not  only 
personal  but  also  connected  with  the  sanctity  of  what 
under  Brehon  law  was  called  the  '  maigin  '  or  pre- 
cinct. The  Brehon  tract  which  declares  the  extent 
of  the  'inviolable  precinct'  of  the  'boaire-chief '  to 
reach  as  far  as  he  can  throw  a  spear  or  hammer 
from  the  door  of  his  house,  also  states  that  those  of 
higher  chieftains  extended  by  multiples  of  this  accord- 


^  I.e.   of    pure    silver.     Com-      Pisfense,  a.d.   8G4,  quoted  supra, 
pare  the  same  phrase  '  de   novis      p.  191,  n. 
et  meris  denariis  '  in  the  Edictum  \         -  See  svpra,  p.  ii44. 


o  r»  i» 
Ot  U 
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The  ceorl 
or  pafol- 
gelda  had 
a  flet  the 
peace  of 
which 
could  be 
broken. 


ing  totlieirlionour-price,so  tliat  the  inviolable  precinct 
of  the  ri-fiKitli  extended  to  sixt y-fonr  spear-casts  from 
his  door.^  We  have  already  quoted  a  fragment  fixing 
the  extent  of  the  king's  '  gritli '  at  '  three  miles  and 
three  furlongs  and  three  acre  breadths  and  mne  feet 
and  nine  hand-breadths  and  nine  barleycorns  from 
the  burhgeat  where  the  king  is.' " 

Under  King  Alfred's  laws,  as  we  have  seen,  the 
penalties  for  breaking  into  this  precinct  and  com- 
mitting crimes  in  it  were  payable  to  the  person  whose 
'  peace  '  was  thus  broken,  and  were  not  confined  to 
the  ofiicial  classes  as  the  mund-byrd  and  borh-br^^ce 
were.  They  went  back  to  the  tribal  root-idea  of  the 
sanctity  of  the  hearth  and  homestead  of  every  tribes- 
man. They  extended  from  the  king  to  the  ceorl 
through  all  grades.  The  penalties  for  fighting  within 
the  precinct  were  practically  the  same  in  amount  as 
those  for  the  breaking  into  it.  The  penalty  for 
fighting  in  the  ceorlisc-man's  '  flet '  was  practically 
the  same  as  that  for  breaking  through  his  '  edor  ' 
into  it. 

When  all  these  penalties  are  put  side  by  side  in 
the  form  of  a  table  two  points  become  evident. 

First,  how  far  removed  the  social  position  of  the 
twelve-hyndeman  was  from  that  of  the  ealdorman. 
The  penalty  for  fighting  within  his  precinct  is  not 
much  more  than  a  third  of  that  of  the  bishop  and 
ealdorman,  the  inference  being  that  his  official 
position  was  much  lower  than  the  ealdorman's. 

Secondly,  when  we  compare  the  figures  in  the 
three  columns,  while  the  burh-bryce  and  fightwite  of 

^  Ancient  Laws  of  Ireland,  vol.  iv.  p.  227. 
^  See  supra,  p.  345. 
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the  twelve-hynde,  six-hynde,  and  twy-liynde  classes 
are  both  graduated  in  proportion  to  their  wergelds 
and  very  closely  resemble  one  another,  it  is  curious 
to  notice  that  the  fightwite  is  based  upon  a  duo- 
decimal and  the  burh-bryce  on  a  decimal  system 
of  reckoning,  as  if  they  had  been  derived  from 
different  original  sources.  If  King  Alfred  had 
originated  them  he  would  probably  have  made  them 
alike. 

In  the  following  statement,  collected  from  the 
several  sections  of  King  Alfred's  Laws  for  purposes 
of  comparison  and  future  reference,  the  amounts  are 
stated  in  Wessex  scillings  of  five  pence. 


Borh-bryce  and 
mund-byrd 

Burh-bryce 

Fightwite 

(S.3) 

(s.  40) 

Of  the  king 

(5  lbs)  240  s. 

120  s. 

(s.  7)  (in  the 
king's  doom) 

Of  the  archbishop 

(3  lbs)  144  s. 

90s. 

(s.  15)  150  8. 

Of  other   bishops  and 

(2  lbs)    96  s. 

60s. 

(s.  15)  100  s. 

ealdorman 

Of  do.  in  his  *  gemot '    . 

(s.  38)  120  s. 

Of  the   twelve-hynde- 

30  s. 

(s.  39)    36  s. 

man 

Of  the  six-hyndeman  . 

15  s. 

(s.  39)    18  s. 

Of  the  ceorlisc  man  or 

6  s. 

(s.  39)      6  8. 

twy-hynde  man 

II.    THE    DIALOGUE    OF   EGBERT,    ARCHBISHOP    OF   YORK 


A.D.    732-766. 


ECCLESIASTICAL    OATHS   AND 
WERGELDS. 


There  is  a  gulf  of  nearly  two  centuries  in  the 
West-Saxon  evidence  between  the  Laws  of  Alfred  and 
the  '  Dooms '  of  Ine.^ 


^  Ine  came  to  the  throne   in  a.d.  688,  and  Alfred's   treaty  with 
Guthrum  was  in  a.d.  880. 
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Egbert, 
Arch- 
bishop 
of  York. 
A.D.  750. 


We  are  taken  at  a  leap,  not  only  be3^oncl  all 
tliouiiht  of  the  Xorthnien's  invasions,  but  also  half 
a  century  behind  another  great  epoch  of  European 
importance. 

The  Empire  of  Charlemagne  formed  a  kind  of 
watershed  in  Anglo-Saxon  as  in  European  history, 
and  was  marked,  as  we  have  seen,  by  a  permanent 
change  in  the  currency  of  the  Western  world. 

The  Courts  of  Offa  and  Egbert  w^ere  intimately 
connected  with  the  Imperial  Court  of  Charlemagne, 
and  the  transition  from  the  early  Anglo-Saxon 
currency  of  sceatts  to  that  of  the  heavier  pence  was 
a  typical  result  of  the  influence  of  the  Empire.  It 
may  be  that  the  supremacy  of  Wessex  under  Egbert 
was  indirectly  another  result  of  it. 

The  kingdom  of  Egbert  did  not  extend  over 
Northumbria,  and  Northumbria  had  its  own  inde- 
pendent connection  with  the  Court  of  Charlemagne. 
It  had  its  own  mode  of  monetary  reckoning  in 
'  thrymsas,'  and  from  the  Northumbrian  fragments 
already  examined  we  have  gained  some  glimpses 
into  its  ancient  customs. 

The  document  next  to  be  examined  refers  to 
Northumbria,  and,  as  it  dates  from  the  period  imme- 
diately preceding  the  time  of  Charlemagne,  it  helps 
to  bridge  over  the  gulf  between  the  Laws  of  Alfred 
and  Ine. 

It  is  in  the  form  of  a  Dialogue  or  set  of  questions 
put  to  Egbert,  Archbishop  of  York,  by  his  priests, 
with  his  answers  thereto,  and  its  date  may  be  about 
A.D.  750. 

Egbert,  Archbishop  of  York,  was  an  important 
figure    in    Anglo-Saxon   history.      The    brother    of 
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Eadbert,  the  Northumbrian  king,  the  recipient  on 
his  accession  to  his  episcopal  dignity  of  the  remark- 
able letter  of  Bede  describing  the  religious  anarch}^ 
of  his  diocese,  the  founder  of  the  great  school  at 
York,  in  which  his  pupil  Alcuin  was  educated  and 
from  which  he  migrated  to  the  Court  of  Charles  the 
Great,  Egbert  was  an  important  personage,  and  the 
centre  of  beneficent  influence  in  the  Northumbrian 
church  and  kingdom. 

Moreover,  this  document,  so  far  as  it  goes  and  His 
as  regards  the  matters  mentioned  in  it,  deals  with  and^cien- 
the  questions  raised  by  it  avowedly  from  an  eccle-  caipomt 

^  J  ./  of  view. 

siastical  point  of  view.  The  great  ecclesiastic 
comes  down  upon  his  diocese  from  a  wider  world. 
He  had  been  educated  and  ordained  deacon  at 
Eome.  And  just  as  in  the  monastic  rules  of  St. 
Benedict  Eoman  weights  and  measures  were  adhered 
to,  so  when  this  archbishop  has  to  speak  of  money 
matters,  ignoring  all  local  currencies,  he  still  thinks 
and  speaks  and  calculates  in  the  terms  of  the  Eoman 
Imperial  currency,  and  not  in  Anglo-Saxon  sceatts 
and  scilHngs,  or  in  the  thrymsas  of  Northumbrian 
usage. 

The  Dialoorue  contains  several  interesting  clauses. 

The  first  to  be  noticed  is  in  answer  to  the  ques-  what  to 
tion  as  to  the  value  to  be  attached  to  the  oaths  of  value  of 
the  bishop,  priest,   deacon,  and  monk.     The  reply  of^d^erfcg 
is : — 

Ordines  supradicti,  secundum  i         The  said  orders  according  to 
gradus       promotionis,      habeant   j   their   grade   of    promotion   shall 


potestatem  protestandi :  presbiter 
secundum  numerum  cxx  tributa- 
riorum  ;   diaconus  vero  juxta  nu- 


have  power  of  protestation. 
The  priest  to  the  number  of 
cxx    tributarii ;    the    deacon    uji 


merum  Ixmanentium  ;  monachus   \   to  the  number  of  Ix  '  utavcntcs', ' 
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voro  sccunclnm  iiunicrnin  xxx  tri- 
butariorum,  scd  hoc  in  criniinali 
causa.  Cfeternni  si  de  terminis 
ngroniiu  oritur  altcrcatio,  pres- 
bitcro  liceat  juramcnti  sui  ad- 
testatione  terrain  videlicet  iinins 
tribiitarii  in  jus  transferro  £eccle- 
sifp.  Duobus  quoque  diaconis  id 
ipsam  conceditur.  Testificatio 
vero  trium  monachorum  in  id 
ipsurn  sufficiat. 


the  monk  to  the  number  *  xxx 
tributarii,'  i.e.  in  a  criminal 
cause.  But  if  the  dispute  has 
arisen  about  the  boundaries  of 
lands  it  sliall  be  lawful  to  the 
priest  on  attestation  of  his  oath 
to  transfer,  into  the  right  of  the 
chiu'ch,  land,  i.e.  of  one  tributa- 
rius.  To  two  deacons  also  the  same 
is  conceded.  Let  attestation  of 
three  monks  suffice  for  the  same. 


In  Mercia 

priest's 
oath  of 
same 
value  as 
that  of 


Now,  it  seems  very  unlikely  that  such  a  question 
as  this  about  the  value  of  oaths  should  be  asked  of 
the  Archbishop  if  it  had  already  been  settled  by 
law  in  Northumbria.  And  so  we  seem  to  see  him  here 
making  a  claim  and  laying  down  a  principle  for  the 
first  time  in  Northumbria  the  following  of  which 
resulted  in  his  priests  being  put  upon  a  par  with  the 
secular  thane  as  regards  the  value  of  their  oaths. 

The  principle  that  one  man's  oath  was  worth 
more  than  another's  we  have  seen  already  stated  in 
the  undated  fragment  on  '  Mercian  oaths/  which 
thrthane.  vcry  possibly  represented  ancient  tradition. 

A  twelve-hynde  oath  stands  for  six  ceorls'  oaths,  because  if  a 
man  should  avenge  a  twelve-hyndeman  he  will  be  fully  avenged  on 
six  ceorls  and  his  wergeld  will  be  six  ceorls'  wergelds  (p.  360). 

And,  further,  the  right  of  the  priest  to  be  put  on 
equal  footing  with  the  thane  we  have  seen  recog- 
nised in  another  fragment. 

A  mass  priest's  oath  and  a  secular  thane's  are  in  English  law 
reckoned  of  equal  value,  and  by  reason  of  the  seven  church 
degrees  that  the  mass  priest  through  grace  of  God  has  acquired, 
he  is  worthy  of  thane-right  (p.  361). 

The  same  principle  was  recognised  in  the  further 
fragment  on  the  North  People's  wergelds. 
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The  usual  statement  in  Continental  and  Anglo- 
Saxon  laws  as  regards  compurgation  is  that  a  man 
must  clear  himself  by  his  oath  and  the  oaths  of  so 
many  oath-helpers.  But  in  the  Laws  of  Ine,  with 
which  the  Archbishop  was  doubtless  conversant,  an- 
other method  was  followed  in  some  cases.  A  man 
must  clear  himself,  not  with  the  oaths  of  so  many 
oath-helpers,  but  with  an  oath  of  so  many  hides. 
The  claim  of  the  Archbishop  seems  to  favour  the 
view,  suggested  but  hardly  established  by  various 
passages  in  the  Laws  of  Ine,  that  the  twelve-hynde- 
man's  oath  was  reckoned  at  120  hides. ^ 

All  that  one  can  say  is  that  the  Archbishop  in  oaths  of 
claiming  that  the  Northumbrian  priest's  oath  should  hicSs!"^ 
be  regarded  as  one  of  '  120  tributarii '  seems  to  have 
had  in  his  mind  what  was  afterwards  generally  con- 
ceded, i.e.  that  the  priest  should  be  put,  in  social 
position,  on  a  par  with  the  thane  or  twelve-hynde 
man.  Moreover,  the  Archbishop's  use  in  this  con- 
nection of  the  phrase  '  so  many  tributarii '  or 
'  manentes^  instead  of  so  many  '  hides,'  is  interesting. 
It  helps  us  to  understand  that  the  hide  as  used  in 
the  Laws  of  Ine  was  probably  the  same  fiscal  or 
gafol  paying  unit  as  the  fa^nilia  of  Bede. 

Another  clause  in  this  interesting  document 
bears  more  directly  upon  the  question  of  homicide, 
and  it  is  valuable  as  giving  information  quite  inde- 
pendent of  the  Laws. 

It  is  the  answer  of  the  Archbishop  to  the  question. 


^  See  Schmid's  Glossary  suh  '  laws,  viz.  in  Alfred,  s.  11,  in  which 
i?oce  ''Eideshtilfe.'  There  is  only  it  is  stated  that  a  woman  must 
one  mention  of  oaths  of  so  many  clear  herself  from  a  charge  of 
hides   in   the   later   Anglo-Saxon      previous  unchastity  with  60  hides. 
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The 

wergekls 
of  the 
clergy  to 
be  paid 
to  the 
church. 


Stated 
in  Roman 
silver 
currency. 


'  Wliat  if  a  laviuaii  shall  kill  a  cleric  or  a  monk, 
whether  the  preeium  saiujuinis  according  to  the  law 
natalium  parentitni  shall  be  paid  to  his  near  relations 
or  whether  his  senioves  are  to  be  satisfied  by  a  larger 
amount — which  does  your  Unanimity  sanction  ? ' 
The  reply  is  as  follows : — 


Qnicunqne  vero  ex  laicis  Occi- 
dent episcopum,  presbiterum,  vel 
diaconiun,  aut  monachum,  aj^at 
poenitentiam  secundum  gradus 
pcenitentiie  constitutes,  et  reddat 
preeium  iXicclesiie  suae  ;  pro  epi- 
scopo  secundum  [placitum]  univer- 
salis consilii,  pro  presbitero  octin- 
gentos  siclos,  pro  diacono  sexin- 
gentos,  pro  monacho  vero  quadrin- 
gentosargenteos  ;  nisi  aut  dignitas 
natalium  vel  nobilitas  generis 
majus reposcat  preeium.  Non  enim 
justum  est,  ut  servitium  sanctae 
professionis  in  meliori  gradu 
perdat  quod  exterior  vita  sub  laico 
habitu  habuisse  jure  parentum 
dinoscitur. 


Whoever  indeed  of  laymen 
shall  have  killed  a  bishop,  priest, 
or  deacon  or  monk  shall  do  pen- 
ance according  to  the  constituted 
scale  of  penitentials,  and  let  him 
pay  the  price  to  his  church — for 
a  bishop  according  to  [the 
decision]  of  a  general  Council : 
For  a  priest  .  800  sicli 

For  a  deacon       .  600  sicli 
But  for  a  monk  .  400  argentei^ 
unless  dignity  of  birth  or  nobility 
of  kindred  demand  a  greater  pre- 
eium. 

For  it  is  not  just  that  service 
in  a  holy  profession  in  a  higher 
grade  should  lose  w^hat  secular  life 
in  lay  dress  may  be  recognised  to 
have  by  right  of  parentage. 


The  wergekls  here  stated  for  the  clergy  are  stated 
in  sicli  and  argentei.  The  Eoman  argenteus,  as  we 
have  seen  (after  Nero's  time),  was  the  drachma  of 
silver,  and  the  siclus  was  a  didrachma  or  quarter  of 
an  ounce.  The  Archbishop,  therefore,  was  claiming 
200  ounces  of  silver  as  the  wergeld  of  his  Northum- 
brian priest. 

Whether  he  knew  it  or  not,  this  amounted  in 
value  to  4000  sceatts  (of  20  to  the  ounce),  i.e,  800 
Wessex   and    1000    Mercian   scillings.      So  that   in 

^  The  monk's  oath  was  one  fourth  of  the  priest's  in  value  :  so  400 
argentei  =  one  fourth  of  800  sicU, 
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claiming  for  liis  priest  a  wergeld  of  200  ounces  of 
silver  he  does  not  seem  to  have  had  in  his  mind 
either  the  Mercian  or  the  Wessex  twelve-hyndeman's 
wergeld,  of  1200  scillings,  of  5  or  4  sceatts,  but, 
possibly,  as  we  shall  see,  a  Kentish  wergeld  of  200 
Kentish  scillings  of  20  sceatts. 

The  Archbishop's  claim  falling  short  of  what  was  Priest's 
ultimately   granted   in    Northumbria  is   curious    as  To^be  200 
showing  that  Northumbrian  law,  at  this  time,  before  ounces^of 
the  inroads  of  the  Norse  invaders,  was  still  unsettled,  ^i^^^^- 
and  that  the  Archbishop  may  have  been  influenced 
by  Kentish  rather  than  by  West-Saxon  or  Mercian 
precedents.     It  was  after  another  century,  and  after 
the  Norse  invasion  and  conquest,  that  the  wergelds 
of  the  mass- thane  and   secular- thane  in  the  '  North 
People's   Law '    were    stated    to    be    alike    at    2000 
thrymsas,  or    1200    Wessex    shillings.      How  much 
earlier  the  equation  was  made  in  Northumbria  we 
know  not. 

The  next  clause  to  be  noticed  is  that  in  reply  to 
question  viii.,  viz.  '  If  any  monks  shall  mix  them- 
selves up  with  sacrilege,  should  you  now  prosecute, 
if  the  avengement  of  the  crime  pertains  to  laymen 
who  are  their  relations  ?  ' 

The  reply  is  as  follows  : — 

[Apostolus  dicit,]  omnescausas  I  The  Apostle  declares  that  all 

aecclesiae  debere  apud  sacerdotes  ecclesiastical    causes    should    be 

dijudicari.     Si  qui  vero  aecclesi-  settled  bj'  priests.      But   if  any 

astici  crimen  aliquod  inter  laicos  ,  ecclesiastics     have      perpetrated 

perpetraverint,    homicidium,   vel  any  crime  among  laymen,  homi- 

fornicationem,  vel  furtum  agentes,  cide    or   fornication    or   theft,    it 

hos  placuit  a  secularibus  in  quos  ha?   been   decreed   that   they   be 

peccaverunt  omnimodo  occupari ;  followed  up  in  every  case  by  lay- 

nisi   animo    fuerit    secclesiae   pro  men    against   whom    they    have 

talibus    satisfacere.      Laici   vero  sinned,  unless  it  be  the  intention 
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qui  sacrilcgft  se  contagionc  uiis-   j  of  the  Church  to  make  satisfaction 
cuerint  velatis,  non  cockMu  iiiodo   ,   for  them.     But  laymen  who  si  mil 


quo  lex  publica  fornicarios  puniri 
percensuit,  set  duplicato  xxx 
siclorum  pecunia,  hoc  est  Ix  arf^jen- 
teos  volumus  daro  tccclesiic  adul- 
terantes,  quia  graves  causae 
graviores  ct  acriores  querunt 
curas. 


have  joined  in  sacrilegious  inter- 
course with  nuns  [shall  be  dealt 
with]  not  in  the  same  manner  as 
the  public  law  decrees  fornicators 
to  be  punished,  but  double — by  the 
sum  of  xxx  aicli — i.e.  we  wish 
adulterers  to  give  to  the  Church 
Ix  argcnteij  because  severe  cases 
require  severer  and  sharper  cures. 


This  passage  once  again  makes  it  clear  that  in 

this    ecclesiastical   document  of  the  Archbishop  of 

York  30  sicli  =  60  argentei  or  Eoman  drachmae. 

Ecciesias-  And,  apart    from    this   monetary    question,    the 

tical  ,  .     .-^  .  ,  .         ,        ,   .        ,  „ 

causes  to    clausc  IS  mtcrestmg  as  markmg  the  claim  that  all 

bypriestl  ccclesiastical  causes  should  be  settled  by  the  clergy 

themselves. 

In  case   of  crime   by  an   ecclesiastic  against  a 

layman  the  Church  reserved  the  right  to  stop  the 

layman's  prosecution  by  payment  of  the  wergeld  or 

other   satisfaction.     At   the  same  time  the  Church 

was   to    claim   double    compensation    from   laymen 

committing  crime  against  nuns.     It  is  impossible  to 

disassociate  this  document  from  the  letter  of   Bede 

describing  the  religious  anarchy  of  the  diocese  caused 

by  the  abuses  of  the  loose  monastic  system  in  vogue, 

and  urging  the  newly  appointed  prelate,  who  was 

not   yet   Archbishop,   to  undertake   their  energetic 

reformation. 

But  for  the  present  purpose    the  real  worth  of 

these   statements  is  the  independent  evidence  they 

give  of  the  continued  strength  of  the  wergeld  system 

and  the  force  of  tribal  custom  in  the  Northumbrian 

kingdom  before  the  Norse  invasions.     The  sense  of 
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individualism    in   Christianity  was    opposed    to   the  The 

solidarity  and  joint   responsibility    of  the  kindred,  suc"^  ^ 

But  instead  of  fighting  against   the  wergeld  system  ^^^^^^^ 

the   Church    had    actually   succumbed    to   it,    and  wergeia 

T  T   .      «        .  T  1       .  system. 

adopted  it  for  its  own  advantage,  placing  a  money 
price  upon  the  blood  of  its  several  ecclesiastical 
ranks,  making  the  value  of  the  priest  four  times  that 
of  the  monk. 

The  system  of  compurgation,  again,  was  a  part  of 
tribal  usage.  The  Church  adopted  it  and  graduated 
the  worth  of  the  oaths  of  its  various  grades  accord- 
ing to  secular  usage,  making  the  oath  of  the  priest 
in  evidence  four  times  the  value  of  that  of  the 
monk. 

In  other  words,  in  England,  as  on  the  Continent, 
the  clergy,  instead  of  combating  tribal  custom  in 
these  matters,  took  their  place  in  the  order  of  secular 
rank  according  to  their  several  grades,  bishops 
claiming  the  wergeld  of  princes,  and  priests  that  of 
thanes,  with,  however,  the  obviously  useful  reser- 
vation that  if  their  secular  rank  by  parentage  and 
birth  should  be  higher  than  their  ecclesiastical  grade, 
the  higher  wergeld  should  be  theirs. 

All  this  we  see  in  the  course  of  being  introduced 
into  Northumbrian  usage  in  answer  to  local  inquiry 
and  local  needs,  upon  the  authority  of  perhaps  the 
very  wisest  of  Saxon  prelates. 

The  wisdom  of  such  accommodation  as  this  on 
the  part  of  the  Church  to  pagan  tribal  usage  is  not 
the  matter  in  question.  The  point  of  the  evidence 
is  the  proof  it  gives  of  the  continued  strength  of 
tribal  usage  in  England  after  many  generations  ot 
occupation  and  settlement. 

c  c 
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111.  Tin-:  DOOMS  ov  ink,  a.d.  ()88-72o. 

The  Dooms  of  King  Lie  occupy  so  important  a 
position  as  the  earhest  direct  information  upon  Anglo- 
Saxon  custom  apart  from  Kent  that  they  demand 
careful  separate  study. 

We  ought  to  be  able  to  learn  something  from  them 
of  the  aim  and  spirit  of  legislation  in  Wessex  two 
centuries  before  King  Alfred  added  them  to  his  laws. 

ine's  There  is  no  reason,  I  think,  to  suspect  that  the  text 

apart  from  of  the  Dooms  of  luc  was  altered  by  Alfred.  The  words 
Alfred  s.  already  quoted  in  which  he  says  that  in  his  Dooms  he 
collected  together  what  he  thought  '  rightest '  of  those 
things  which  he  met  with  of  the  days  of  Ine  and 
Offa  and  Ethelbert  without  adding  much  of  his  own 
are  quite  consistent  with  his  preservation  of  King 
Ine's  laws  as  a  whole,  though  in  some  points  diifering 
from  liis  own.^ 

King  Ine  came  to  the  throne  in  a.d.  688,  and  he 
states  in  his  preamble  that  he  issued  his  '  Dooms ' 
with  the  counsel  of  Cenred  his  father  and  of  the 
Bishops  of  Winchester  and  London  (who  had  already 
had  twelve  or  thirteen  years'  experience  in  their  sees) 
and  also  with  the  counsel  of  all  his  ealdormen  and 
his  Witan  : — 

'p  te  ryht  aew  ~]  ryhte   cyne-  So  that  just  law  and  just  kingly 

donias  ]?urh  ure  folc  gefestnode  dooms     might     be    settled     and 

~]  getrymede  waeron,  •^)  te  naenig  established  throughout  our  folk ; 

ealdormonna  ne  us  under-ge|)eo-  so  that  none  of  the  e«Z<^ormew  nor 

dedra  sefter  ]?am  waere  awendende  of  our  subjects  should  hereafter 

pas  ure  domas.  pervert  these  our  dooms. 

'  See  Schmid's   introduction,   j  placing     Ine's      Dooms      before 
where  he  states  his  reasons   for  !  Alfred's  in  his  edition  of  the  Laws. 
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We  mark,  then,  at  once  that  at  this   period  the  '^''^e 
most  prominent  pubUc  official  was    the    ealdorman.  a  shiie- 
From  clause  8  and  clause   9  we  learn  that  private  juailjki 
revenge  for  a  wrong  was  forbidden  before  justice  had  P^^^tion. 
been  demanded  from  a  *  "  scir-man  "  or  other  judge.' 
And  that  the  ealdorman  was  a  shire-man  we  learn 
from  another  clause  (clause  36). 


Se])e  |)eof  gefehS  o]?J>e  him 
luon  gefongenne  agifS  "j  he  hine 
])onne  alaete  o])}>e  ]?a  ])ieftSe 
gedierne  forgielde  j^one  ])eof  [be] 
Ms  were. 

Gif  he  ealdormon  sie  ])olie  his 
scire  buton  him  kyning  arian 
wille. 


(36)  Let  him  who  takes  a  thief 
or  to  whom  one  taken  is  given, 
and  then  lets  him  go,  or  conceals 
the  theft,  pay  for  the  thief  accord- 
ing to  his  wer. 

If  he  be  an  ealdormanlei  him 
forfeit  his  '  shire  '  unless  the  King 
be  merciful  to  him. 


Here,  as  in  Alfred's  Laws,  the  ealdorman  is  an 
official  with  judicial  jurisdiction.  And  we  learn  more 
about  his  social  status  as  compared  with  that  of 
other  classes  from  s.  45. 


Burg-bryce  mon  sceal  betan 
c.  XX  scill.  kyniges  "j  biscepes  jjser 
his  rice  bit5.  Ealdormonnes  Ixxx 
scill.  Kyniges  ]?egnes  Ix  scill. 
GesiScundes  monnes  land-haeb- 
bendes  xxxv  scill.  "j  be  ])on 
ansacan. 


various 
classes. 


(45)  Bot  shall  be  made  for  the  Burg- 
King's  burg-bryce,  and  a  bishop's  bryee  of 
where  his  jurisdiction  is,  with  cxx 
shillings ;  for  an  ealdorman' s 
with  Ixxx  shillings  ;  for  a  King's 
thane's  with  Ix  shillings  ;  for  that 
of  a  gesithcund-msbu  having  land 
with  xxxv  shillings :  and  accord- 
ing to  this  let  them  tnaJce  legal 
denial. 


The  burg-bryce  is  the  same  thing  as  the  hurh- 
hrjce — the  breaking  into  the  burh.  And  if  we 
compare  the  '  bots  '  of  this  clause  with  the  burh- 
bryce  of  King  Alfred's  s.  40  {sitpra,  p.  372)  we  see  that 
he  was  not  merely  copying  King  Ine's  clause.  Nearlv 
as  they  ma}'  resemble  one  another,  there  are  marked 
differences  between  the  two  clauses. 


c  c  i^ 
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The  kind's  burh-brvci'  in  Kiu;>"  lues  Laws  is  tlu- 
same  as  King  Alfred's.  The  ealdormau's  is  eighty  scil- 
lings  instead  of  sixty.  The  king's  thane  takes  the 
ealdormau's  place  with  sixty,  and  the  gesithcund-man\s 
burh-bryee  in  King  Lie's  Laws  is  practically  the  same 
as  the  twelve-liyndeman's  in  King  Alfred's  laws. 
T***".  The    "•esithcund-man    we   have    met    before   in 

gesith  ^ 

cund-         one  of  the  fragments  of  early  Enghsli  law,  but  so 
judical      far  as  relates  to  Wessex  he  appears  in  the  Dooms  of 
position,     jj^g  |«^^j,  ^Yie  first  and  last  time,  and  we  shall  have  to 
consider  by-and-by  how  far  he  is  the  same  person  as 
the    twelve-hyndeman.      But    for   the    present  it  is 
sufficient  to  note  that  he  is  mentioned  along  with  the 
king's  thane  and  the  ealdorman  apparently  in  order 
to  state  the  extent  to  which  his  oath  was  to  be  taken 
as  valid  in  judicial  evidence,  or  whatever  is  meant  bv 
the  words  '  and  accordino-  to  this  make  le^al  denial.' 
Laws  as  The  cliicf  obstaclc  to  the  maintenance  of  the  peace 

seems  to  have  been  the  frequency  of  thefts  and 
homicide  of  all  kinds.  The  connection  betw^een  homi- 
cide and  theft  is  the  subject  of  several  clauses  in  the 
Laws  of  Lie.  And  as  the}^  bring  into  notice  the 
liability  of  the  kindred  it  may  be  well  to  consider 
them  in  order. 

These  are  some  of  the  clauses  in  the  Laws  of  Kin«r 
Ine  w4th  reference  to  the  slaying  of  a  thief : — 


?:> 


Gif  ])eoi  sie  gefongen  swelte 
he  deskSe  op)>e  his  hf  be  his  were 
man  aliese. 

Cierlisc  mon  gif  he  oft  betygen 
wsere  gif  he  set  sijjestan  sie 
gefongen  slea  mon  hond  [of]  oJ)J?e 
fot. 

Gif  feorcund  mon  o}>l)e  frerade 
butan  wege  geond  wudu  gonge  & 


(12)  If  a  thief  be  seized  let  him 
perish  by  death  or  let  his  life  be 
redeemed  according  to  his  wer. 

(18)  A  ceorlisc  man,  if  he  ha\  e 
often  been  accused,  if  he  at  last 
be  seized,  let  his  hand  or  foot  be 
cut  off. 

(20)  If  a  far-coming  man  or  ar 
stranger  journey  through  a  wood 
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ne   lirieme   ne    horn    blawe,   for  l  out  of  the  higliway  and  neither 

shout  nor  blow  his  horn  he  is  to 
be  held  for  a  thief  either  to  be 
slain  or  redeemed. 


peof  he  bits  to  profianne  o\>\>e  to 
fileanne  o]7])e  to  aliesanne. 


the  thief. 


Then  comes  the  question  what  happens  if  a  man  The  ge- 
should  seize  a  thief  and  slay  him  as  a  thief.  The  kindred  of 
next  clause  goes  on  to  state  that  in  the  case  of  the 
thief  slain  in  the  wood  the  slaver  must  declare  that 
he  slew  the  man  for  a  thief,  and  then  neither  the  lord 
nor  the  ge-gildas  of  the  slain  could  demand  a  wergeld. 
But  if  he  should  conceal  the  slaying  and  it  became 
known  after  a  time,  the  way  was  open  for  the  kindred 
of  the  supposed  thief  to  exculpate  him  by  oath  and  so 
claim  his  w^ergeld,  from  the  slayer. 

Where  there  is  no  concealment,  the  kindred  of 
the  thief  must  swear  that  there  shall  be  no  vengeance 
on  him  for  delivering  up  the  thief. 

Se  [pe]  }?eof  gefeh'5  [he]  ah  x.   ■         (28)  He  who  seizes  a  thief  shall 

scill.  "J  se  cyning  })one  ]>eof  ~\  J)a   ;  have  ten  scillings   and   the  king 

niaegas    him    swerian    a'Sas    un-   I  the  thief ;  and  let  the  kindred  [of 

faehtSa.  |  the  thief]  swear  to  him  oaths  of 

!  '  unfaehthe.' 

If  the  man  who  had  seized  the  thief  let  him  go 
he  was  liable  to  pay  '  wite ' — and  if,  as  we  have  seen, 
an  '  ealdorman '  did  so  it  was  at  the  risk  of  losing 
his  '  shire.' 

Theft  seems  to  have  been  an  increasing  crime,  for 
further  on  in  Ine's  Laws  there  are  repetitions  of 
some  of  these  clauses,  with  slight  additions,  showing 
that  the  Dooms  of  Ine  were  added  to  from  time  to 
time  (s.  35  and  s.  27). 

We  have  seen  how  severe  a  penalty  was  attached 
to  the  crime  against  the  king's  peace  of  letting  a  thief 


3!H) 


Earbj  Aiujlo-Sa,von  Ciusttnti. 


Tiu  ceor-    ouoe  Seized  escape.     Tlie  l\)llo\viii<:-  clause  is  still  more 

thegositii    ^^'^■tre  upon  any  one  harbouring  m  fugitive  thief  or 

cund  other  outlaw,  and  it  introduces  ai>ain  the  division  of 

classes    as    regards    weroelds    into    uesithcund    and 

ceorlisc,  but  without  nientionino-  the  wern^elds  of  each 

class. 


Gif  mon  cierliscnc  moniian 
flieiuan-feorme  teo  be  his  agnum 
were  geladige  lie  hine.  Gif  he 
ne  m?pge  gieldc  hine  [bej  his 
agennrn  were  "]  se  gesi'Smon  [eac] 
swa  be  his  were. 


(130)  If  a  man  accuse  a 
ceorhsc-man  of  harbouring  a 
fugitive  [thief  ?]  let  him  clear 
himself  according  to  his  own  wcr. 
If  he  cannot,  let  him  paj^  for  him 
according  to  his  own  wer,  and  the 
gesith-man  in  like  manner  ac- 
cording to  his  wer. 


The  oaths 
to  be  in 
their 
hyndens 
of  co- 
swearers. 


This  '  clearing  himself  according  to  his  own  wer ' 
alludes  evidently  to  the  oath  of  himself  and  his  oath- 
helpers  and  shows  that  the  oath  required  to  clear 
the  gesithcund-man  from  the  charge  was  a  greater 
one  than  that  required  to  clear  a  ceorlisc-man.  This 
was  doubtless  the  case  throughout,  but  apparently  it 
had  become  needful  to  strengthen  the  oath  of  both 
classes.  The  following  clause  required  that  in  the 
oath  of  both  the  gesithcund  and  ceorlisc-man  in  denial 
of  homicide  there  should  be  among  the  oath-helpers 


'  a  King's  oath  of  30  hides.' 

SeJ^e  biS  wer-faehSe  betogen  3 
he  onsacan  wille  J^ses  sieges  mid 
atSe  ])onne  sceal  bion  on  paere 
hyndenne  an  kyning  [as'Se]  be  xxx 
hida  swa  be  gesi'Scundum  men  j 
swa  be  cierliscum  swa  hwse^er 
swa  hit  sie.  Gif  hine  mon  gilt 
])onne  mot  he  gesellan  on  Jjara 
hyndenna  gehv/elcere  monnan 
[and,  but  not  in  H]  byrnan  J 
sweord  on  j)  wer-gild  gif  he  pyrfe. 


(54)  He  who  is  charged  with 
wer-fcehfJie  and  he  is  willing  to 
deny  the  slaj'ing  on  oath ;  then 
shall  there  be  in  the  '  hynden  '  one 
king's  oath  of  30  '  hides  as  well 
for  a  gesithcund-man  as  for  a 
ceorlisc-man  whichever  it  may 
be.  If  he  has  to  pay  him,  then 
may  he  give  the  man  of  any  one 
of  those  'hyndens'  a  coat  of  mail 
and  a  sword  in  the  wergeld  if  he 
need. 
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The  last  part  of  the  clause  is  ambiguous,  but 
on  the  whole,  taking  into  account  the  Latin  of  the 
'  Quadripartitus  '  and  Liebermann's  suggested  transla- 
tion and  the  difficulty  of  the  various  other  suggested 
readings,  I  think  it  is  most  probable  that  the  mean- 
ing may  be,  that  if  the  man  charged  cannot  get  the 
required  'king's  oath'  or  that  of  another  hyndeu 
without  paying  for  it,  he  may  give  '  a  coat  of  mail 
and  a  sword  '  to  the  '  hynden '  if  it  should  be  needful. 
We  may  have  to  recur  to  this  section,  but  without 
attempting  to  build  anything  upon  this  more  thari 
doubtful  addition  to  it.  Nothing  important,  I  think, 
turns  upon  it. 

The  foUowino'  is  important  as  showino'  that  both  ^^^^^ 

.  classes 

the  gesithcund  and  ceorlisc  classes  were  under  the  must 
military  obligation  to  follow  to  the  fyrd.  the°fyid. 

Gif  gesi^cund  mon  landagende   ,  (51)  If  a  gesithcund-man  own- 

forsitte  fyrde  geselle  cxx  scill.  3  ing  land  neglect  the  fyrd,  let  him 
|>olie  his  landes,  iinlandagende  Ix  pay  120s.  and  forfeit  his  land, 
scill.  cierlisc  xxx  scill.  to  fierdwite.      one  not  owning  land  60s. ;  a  ceor- 

lisc-man  30s.  as  fyrd-wite. 

The  recurrence  in  so  many  clauses  of  Ine's  Laws 
of  the  division  of  classes  into  gesithcund  and  ceorlisc 
leads  to  the  conclusion  that  it  must  have  been  a  verv 
prominent  one. 

It  was  accepted  in  the  Laws  of  Ine  as  a  fact 
existing  and  of  common  knowledge,  with  no  mark 
upon  it  of  novelty  or  innovation.  The  distinction 
was  evidently  ancient  and  radical,  and  yet  the  word 
'  gesithcund '  is  not  met  with  in  any  later  laws. 

Throughout  the  76  clauses  of  the  Laws  of  Ine 
only  one  makes  direct   mention  of  the   division  of 
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Mention     classes  iiiio  twi'lvi'-liyiide  aiul  Iwy-liyiidc,  the  dislinc- 
6ix  !\!nd  '  t^ioi^  so  generally  made  in  the  later  laws,  and  in  this 
c^asses"'^^  clause,  as  in  King  Alfred's  Laws,  the  six-hynde  class 
also  appears  : — 

Aet    twy-hyndiiiii    were    mon  (70)    With  a  twy-hyndeiuan's 

sceal  sellan  to  mon-bot  xxx  scill.  wer  shall  bo  ^iven  as  man-bot  xxx 
at  \4-hyndum  Ixxx  scill.  set  twelf-  scillings,  with  a  six-hynde's  Ixxx 
hyndum  c.xx.  scillings,  [?  Ix  s.],  with  a  twelve- 

hynde's  cxx  scillings.* 

The  man-bot  was,  as  we  have  seen,  the  payment  to 
a  lord  for  the  loss  of  his  man. 

There  is  an  indirect  mention  of  wergelds  in  s.  34, 
which  states  that  any  one  who  has  been  in  a  foray 
in  which  a  man  has  been  slain  must  prove  himself 
innocent  of  the  sla3^ing  and  make  bot  for  the  foray 
according  to  the  wergeld  of  the  slain.  If  his  wergeld 
be  2OO5.  he  must  make  bot  with  506\,  and  the  like 
justice  was  to  be  done  with  respect  to  the  '  dearer 
born.' 

We  may  assume  from  this  and  the  later  evidence 
that  already  the  wergeld  of  the  twelve-hyndeman 
was  1200  scillings,  and  that  of  the  twy-hyndeman 
200  scillings,  though  in  the  Dooms  of  Ine  this  is  not 
otherwise  directly  stated.  The  laws  take  it  for 
granted  that  the  amount  of  the  wergelds  was  common 
knowledge,  as  in  so  many  other  cases. 


The  six-  The  mention  of  the  six-hynde  class  in  addition  to 

class.  the  twelve-hynde  and  twy-hynde  classes  makes  it  a 
matter  of  importance  to  learn  what  manner  of 
persons  were  included  in  the  six-hynde  class. 


^  This  is  repeated  in  Henry  I.  Ixix. 
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The  Laws  of  King  Alfred,  as  we  have  seen, 
generally  mention  the  six-hyndeman  with  the  other 
classes,  but  without  giving  any  clue  to  an  answer  to 
the  question  to  what  social  rank  he  belonged.  In 
the  Laws  of  Ine,  however,  a  distinct  clue  is  given, 
and  it  is  one  which  accords  with  Continental  usage 
and  suggests  a  reason  for  the  disappearance  of  the 
six-hyndeman  from  the  later  laws.  He  is  mentioned 
again  after  King  Alfred's  time  only  in  the  so-called 
Laws  of  Henry  I. 

The  clauses  relating  to  this  subject  are  impor- 
tant enough  to  claim  consideration  in  a  separate 
section. 

One  other  important  social  distinction,  or  divi-  Thegafoi- 
sion  of  classes,  appears  already  in  the  Laws  of  Ine,  fhe  gebur. 
viz.  that  which  existed  between  possessors  of  land 
and  gafolgeldas  and  gehurs  who  were,  as  we  should 
sav,  tenants  on  the  land  of  others.  We  shall  have 
to  return  to  the  consideration  of  this  distinction  and 
to  note  the  fact  that  it  is  in  these  Laws  of  Ine  that  the 
gehur  appears  as  almost  the  equivalent  of  the  gafol- 
gelda,  while  they  afford  incidental  evidence  also 
that  the  typical  holding  of  the  gafol-gelda  (and  thus 
of  the  gebur)  was  the  '  yardland '  or  virgate  of 
open-field  husbandry. 

The   menti 
occurs  in  s.  6. 


The   mention   of  the  gafol-gelda  and  the  gebur 


Gif  hwa  gefeohte  on  cynin^es  i  (6)  If   any   one   fight   in    the 

huse   sie    he    scyldig    ealles   his      Mng^s  Jiouse,  let  him  be  liable  in 


ierfes  ~\  sie  on  cyninges  dome 
hwae^er  he  lif  age  ])e  nage.  Gif 
Jnva   on   mynstre  gefeohte  himd 


all  his  property  and  be  it  in  the 
king's  dooms  whether  he  shall  or 
shall  not  have  life. 


twelftig  scill.  gebete.     Gif  hwa  on  If  any  one  fight  in  a  minster^ 
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ealdoi-uionnes  huse  gefeohte  o))))o      let  him  iiuike  bot  with  cxx  scil- 

on    oSrer    gej'ungenes    witan    Ix      lings. 

Bcill.  gebete  he  ~}  o5er  Ix  geselle  to  If  any  ono  fight  in  an  caldor^ 

wite.  I  man's    house    or    in    any    other 

Gif  he  ))onnc  on  gafol-geldan  }  distinguished     wita's,      let     hun 

huse   oJ)|>c    on   gebures    gefeohte      make   bot  with   Ix   scillings   and 

cxx  scill.  to  wite  geselle  ~]   J)iEm   |   pa^'     a     second    Ix    scillings    as 

gebiire  vi  scill.  ]  wite. 

But  if  he  fight  in  a  gafol- 
gelda's  house  or  in  a  (/ebur's,  let 
him  pay  cxx  scillings  as  wite,  and 
to  the  gebur  vi  scillings. 

And  though  it  be  fought  on 
midfield  let  cxx  scillings  be  given 
as  wite. 


And  ])eah  hit  sic  on  middum 
felda  gefohten  hund  twelftig  scill. 
to  wite  sie  asrifen. 


The  gafoi-  Tliis  clause  is  intelligible  if  we  follow  the  priii- 

gebiir  "'  ciple  that  fighting  anywhere  is  a  breach  of  the  king's 

a*six°"^^  peace.      The    king,    therefore,    in    every    case    and 

sciiiing  wherever  it  happens  is  entitled   to    a  wite  of  120 

fightwite.  .     .  .       . 

scillings.  But  if  it  happens  within  the  house  or 
precinct  of  an  ealdorman  or  of  any  other  chief 
member  of  the  Witan  the  amount  is  divided  between 
the  king  and  his  official.  If  the  fighting  is  in  the 
precinct  or  house  of  a  gafol-gelda  or  gebur  the  king- 
still  gets  his  full  wite  of  120  scillings,  and  an  addi- 
tional six  scillings  is  to  be  given  to  the  gebur, 
just  as  in  King  Alfred's  Laws  the  same  amount  is 
to  be  given  to  the  ceorlisc  man  for  fighting  in  his 
'flet.' 

This  clause  forms  a  valuable  groundwork  of 
evidence  as  to  the  position  of  the  gafol-gelda  under 
West  Saxon  law,  and  we  shall  have  to  recur  to  it 
when  we  further  consider  the  position  of  the  ceorlisc 
class  at  the  date  of  King  Ine's  Dooms.  The  omission 
of  the  gesithcund  class  from  this  section,  unless 
included  as  distinguished  members   of  the   Witan, 
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can  hardly  be  accidental,  but  it  is  not  easy  at  first 
sight  to  divine  a  plausible  reason  for  it. 

Let  us  for  a  moment  try  to  recognise  the  position 
to  which  so  far  the  Dooms  of  Ine  have  brought  us. 

We  seem  able  in  those  alread}'  quoted  to  trace 
a  process  at  v^^ork  combining  distinctions  of  classes  of 
different  origins  and  based  upon  different  lines  of 
thought. 

We  find  a  very  marked  and  prominent  division  of 
classes  into  gesithcund  and  ceorlisc  alongside  of 
hardly  more  than  incidental  mention  of  the  division 
of  classes  so  prominent  afterwards  into  twelve-hynde 
and  twy-hynde.  In  King  Alfred's  Laws  we  could  trace 
no  practical  distinction  between  the  twy-hynde  and 
ceorlisc  classes.  We  could  not  distinguish  between 
them.  All  distinction  at  any  rate  evaded  our  notice. 
We  have  now  to  ask  the  double  question  what  was 
the  distinction  between  gesithcund  and  twelve-hynde, 
as  well  as  what  was  the  distinction  between  ceorlisc 
and  twy-hynde. 

The  chief  question  raised  by  King  Alfred's  Laws 
was  whether  any  great  distinction  existed  between 
the  '  ceorl  who  sits  on  gafol  land '  and  other 
members  of  the  ceorlisc  class.  The  Laws  of  King 
Alfred  gave  us  no  clue  on  this  point.  It  seemed 
as  though,  after  all,  the  ceorlisc  class  must  have 
been  so  generally  gafol-geldas  that  practically  the 
twy-hynde  and  ceorlisc  class  might  be  spoken  of 
roughly  and  inclusively  as  '  ceorls  who  sit  on  gafol 
land,'  and  that  this  '  sitting  on  gafol  land '  might  be, 
after  all,  the  fairly  distinctive  mark  of  the  ceorlisc 
class  for  whom  King  Alfred  claimed  a  twy-hynde 
wergeld  as  '  equally  dear '  with  the  Danish  l3^sing. 


30G 


Early  An(jlo-Schxo7i  (histoni. 


The  ^afol- 
gclda  and 
gchur  of 
Ine's  laws 
put  iu  the 
place 
of  the 
ceorlisc 
man 
of  Kin^' 
Alfred. 


Alul  now  ill  this  clause  0  of  King  Ine's  Laws  we 
tind  the  gafol-gelda  or  gebur  put  directly  into  the 
place  of  the  ceorlisc  man  of  King  Alfred's  Laws  with 
the  same  penalty  of  six  scillings  payable  to  him  for 
fiorhtinsf  in  his  house  or  liis  '  flet.' 


KiiKj  Alfred's  Laws,  s.  39. 

If  any  one  fight  in  a  ceorlisc 
man's  flet,  with  six  scillings  let 
him  make  hot  to  the  ceorl. 


Ki7ig  Ine's  Laws,  a.  6. 

But  if  he  fight  in  a  gafol- 
gelda's  house  or  in  a  gebiir's,  let 
him  pay  ....  to  the  gebur  six 
scillings. 


It  might  be  said  at  first  sight  that  here  surely  is  a 
clear  trace  of  the  degradation  of  the  ceorl  into  a  gafol- 
gelda  during  the  200  years  between  the  Laws  of  King 
Ine  and  King  Alfred.  For,  it  might  be  said,  the  ceorl 
of  King  Alfred's  Laws  has  the  same  bot  for  the  fighting 
in  his  house  as  that  which  the  gafol-gelda  had  under 
Ine's  Laws  200  years  earlier.  This  may  be  so.  But 
how  do  we  know  that  the  gafol-gelda  of  King  Ine's 
time  was  not  already  the  typical  ceorl  as  he  seems  to 
have  been  in  King  Alfred's  time  ?  In  that  case  there 
would  be  no  sim  of  degradation  of  the  ceorl  into  the 
gafol-gelda.  Or  at  any  rate  if  there  had  been  a  degra- 
dation from  some  original  higher  position  and  status 
it  had  already  taken  place  before  the  time  of  King 
Ine.  Our  judgment  on  the  position  of  the  ceorlisc 
class  under  King  Ine's  Laws  must  still  be  reserved. 


strangers 
in  blood. 


IV.    THE    POSITIOX    OF   STRANGERS   IN    BLOOD    UNDER 
KING    ine's    laws. THE    SIX-HYNDEMAN. 

The  question  of  the  position  under  West  Saxon 
law  of  str ambers  in  blood  is  one  of  much  interest, 
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and  we  have  reserved  the  clauses  relating  to  it  for 
separate  consideration. 

There  may  have  been  several  diflerent  classes  of 
strangers. 

How   far    there   was  a  considerable    substratum  How  were 
of     conquered     Eomano-British     inhabitants     is    a  conqutvea 
very  vexed    question.       That  there    were    such    in  t"}]^^^' 
the    outlying    and    recently    conquered    districts    is  treated? 
certain.     Mr.  Coote's  view  may  not  be  wholly  mis- 
taken   that    a    Eomano-British    population,    living, 
as   on    the    Continent,    under    their   own    laws    and 
customs,  existed  in  most  districts,  especially  in  the 
towns. 

These  strangers  may  some  of  them  have  had  land 
and  some  of  them  not.  Certainly  not  all  of  them 
were  regarded  as  theows  or  thralls. 

To  what  class,  then,  did  they  belong  ?  And  how 
were  they  treated  ?  What  degree  of  freedom  was 
granted  them,  and  what  was  their  wergeld,  if  they 
had  any  ? 

It  is  to  the  Laws  of  Ine  that  we  must  go  for  the 
answers  to  these  questions.  And  we  start  on  the 
inquiry  seeking  light  also  upon  the  position  of  the 
as  yet  unexplained  six-hynde  class  so  often  mentioned 
in  the  Laws  of  King  Alfred  but  never  in  the  later 
laws. 

The  only  hint  we  have  had  as  yet  as  to  the  mean- 
ing of  the  six-hynde  class  is  that  gesithcund-men 
not  having  land  belonged  to  it. 

The  wergelds  of  the  ordinary  classes  of  tribesmen  nheweaih 

were  doubtless  too  well  known  to  require  more  than  ^^,jj|with 

incidental  mention  in  Kin^r  Ine's  Dooms,  but  there  ^^^  ^^^^^ 

'-^  was  six- 

are  several  clauses  or  fragments  of  clauses  specialh'  i^ynde. 
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mentioning  the    wergelds  of  the   ioe((//i   and  of  the 
ir/V/vr-inan. 

"NVealh  gif  he  hafaC  fif  hyda  lie  24)   A   wcalli  if  he  have   five 

bit5  syx  hyndc.  hides  '  he  shall  be  six-hyndc' 

Gif  Wylisc  mon  hit'bbe  hide  (82)  If  a  Wylisc-man  have  a 

londes  his  wer  bi6  c.xx  scill.  gif  hide  of  land  his  wer  shall  be  cxx 

he  j'onne  hffibbe  healfe  Ixxx  scill.  scillings,  but  if  behave  half  a  hide 

gif  he  naenig  hsebbe  Ix  scillinga.  Ixxx  scillings,  if  he  have  none  Ix 

scillings. 

Cyninges  hors-wealh  se])e  him  (:33)  The  king's  '  horse- wealh  * 

mage   gea?rendian  paes  wer-gield  who    can    do    his    errands,    his 

biS  cc  scill.  wergeld  shall  be  cc  scillings. 

It  will  be  noticed  that  the  wergeld  of  the 
Wilisc  man  with  one  hide  of  land  is  one  fifth  of 
the  werofeld  of  the  ivealh  with  five  hides,  so  that 
wealhs  and  Wilisc  men  seem  to  be  treated  on  the 
same  lines — as  if  the  two  words  meant  the  same 
thing. 
TheGaiio-  It  is  not  easy  to  draw  a  distinction  between  the 
^S"  '  wealh '  and  the  '  WiHsc '  man.  '  Wilisc '  is  certainly 
used  as  the  adjective  corresponding  to  '  wealh,' 
though  sometimes  (as  e.g.  in  '  Wilisc  ale ')  for  some- 
thing specially  Welsh.  In  the  Lex  Salica,  as  we  have 
seen,  the  Gallo-Eoman  living  under  Eoman  law, 
according  to  the  Malberg  gloss  was  a  '  Wala '  with  a 
wergeld  half  that  of  the  '  ingenuus '  living  under 
Salic  law.  And,  without  pushing  this  meaning  so  far 
as  Mr.  Coote  was  inclined  to  do,  we  may  fairly,  I 
think,  look  upon  the  word  '  wealh '  as  generally 
embracing  not  only  natives  of  Wales  and  West  Wales, 
but  also  the  wider  class  of  persons  of  the  conquered 
populations,  whether  Welsh  or  Britons  or  Eomano- 
Britons,  who  were  not  recognised  as  of  Anglo-Saxon 
blood. 
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That  there  were  Wilisc  men  in  Cambridfve  as  late  tiv 


as  the  eleventh  century  is  shown  by  the  rules  of  the 
Cambridge  '  Gild  of  Thanes '  quoted  b}'  Kemble 
(i.  p.  513),  one  of  wliich  is  as  follows: — 


And  if  any  gilda  slay  any  man  and  he  is  avenged  and  he 
makes  amends  for  the  reproach  and  the  slain  man  is  a  twelve- 
hyndc  all  the  gegilda  are  to  help  with  a  half  mark  [4  ores]  in  aid. 
If  the  slain  be  a  ceorl  with  2  ores.     If  he  he  WyUsc  ivitli  one  ore. 

The  allusion  to  '  Wylisc '  thieves  in  the  '  Judicia  wii 


Civitatis  Londonio? '  (vi.  4)  shows  that  Wilisc  men  of  Lonaon'" 
London  were  still  existent  and  separately  treated  in 
the  time  of  Athelstan. 

The  mention  of  Wilisc  men  in  the  fragment  of  The 
'  North   People's   Law '    has    already   been    noticed.  wentToi 
And   we   may    call    in    the    later   evidence    of    the  ^°^'^^^^'^^- 
Northumbrian  Priest-law  ^  in   illustration.     The  use 
of   ores  and  half-marks   in   this  document  and   its 
being,    so    to   speak,    domiciled   in   York,    seem    to 
connect  it  with  the  period  of  the  Northmen's  rule  in 
Northumbria,  when  York  was  its  capital.      In  this 
Priest-law  the  penalty  for  the  practice   of  heathen 
rites  on  the  part  of  a  king's  thane  was  ten  half-marks, 
and  if  he  wished  to  deny  the  charge  it  must  be  with 
ten  named  by  himself,  ten  named  by  his   kindred 
{maga),  and  ten  Wallerwente. 

And  so  also  in  the  case  of  the  '  landagende  man  ' 
who  had  to  pay  six  half-marks  :  he  too  must  deny 
with  as  many  of  his  like  [gelicena)  and  as  many 
wente  as  the  king's  thane.  And  so  also  in  the  case 
of  a  '  cyrlisc '  man. 
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Under 

Prankish 

law  the 

Gallo- 

Komans 

had  half- 

wergelds. 


The 

wealh 
with  five 
hides  had 
a  half- 
wergeld. 


It  would  seem  tliat  these  WdUerwentc  were  free 
inhabitants  of  the  district,  for  their  oaths  were 
taken  in  evidence,  which  would  not  have  been  done 
had  they  been  theows.  The  Waller wente  were, 
on  tlie  other  hand,  not  recognised  as  '  the  like ' 
of  the  landagende  or  of  the  '  ceorlisc '  Saxons.  They 
were  probably  the  native  C^eltic  inhabitants  of  the 
great  plain  of  York  ' — the  (/went  or  basin  of  the 
Derwent  and  the  Ouse.  The  locality  is  fixed  by  the 
clause  which  restricts  the  Sabbath  day's  journey  on 
necessity  to  six  miles  out  of  York. 

Now,  we  have  seen  that  under  Frankish  laws  the 
Gallo-Homan  population  living  under  Eoman  law 
had  half-wergelds.  If  the  freeman  living  under  Salic 
law  had  a  wergeld  of  200  solidi  the  '  Romanus 
possessor '  had  a  wergeld  of  100  solidi.  And  so  in 
the  clauses  just  quoted  from  the  Laws  of  Ine,  while 
the  gesithcund  or  other  landed  Wessex  freeman  was 
a  twelve-hyndeman,  the  wealh  who  had  five  hides 
was  reckoned  as  six-hvnde. 

We  have  seen  that  the  English  ceorl  who  rose  to 
the  possession  of  five  hides  and  paid  gafol  to  the 
king,  and  with  coat  of  mail  and  over-gilded  sword 
followed  to  the  fyrd,  became  gesithcund  with  a  wer- 
geld of  1200  scillings  It  is  quite  in  accordance 
with  tribal  feeling  as  shown  in  Continental  usage  that 
the  stranger  in  blood,  whether  Welsh  or  Eomano- 
British,  who  had  risen  in  the  same  way  to  the 
possession  or  occupation  of  five  hides  should  be  six- 
hynde  with  a  half-wergeld  of  600  scillings. 


^  Schmid,   Glossary,   sub   voc.   '  Die   Britischen   Einwohner  von 
Cumberland.'     But  the  mention  of  York  is  conclusive. 
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It  is  consistent  also  that  in  the  Cambridge  Gild 
rules  the  payment  for  the  Wilisc  man  should  be  only 
half  that  for  the  ceorl.     It  also  was  consistent  that 
acting  as  conquerors  the  Northmen,  while  leaving  The  con- 
the  Wessex  wergeld  of  the  thane  at  2000  thrymsas  Northmen 
or  1200  scillino-s,  c^ave  to  their  own  'hold'  a  double  P^'tl^^^ 

c   '  o  hauld  a 

wergeld  of  4000  thrymsas.  wer-cid 

We  may  therefore   regard    the    six-hynde    class  of  the 
of  the  Laws  of  King  Ine  as  including  not  only  the 
landless  gesithcundman,   but   also   the   Wilisc   man 
with  five  hides  or  more.     Nor  does  there  appear  to 
be  anything  in  King  Alfred's  Laws  to  lead  us  away 
from  this  conclusion.     Any  other  would  leave  the 
complete  silence  of  King  Alfred's  Laws  with  regard 
to  the   Wilisc    class    unexplained,  unless    it    could 
be  considered  that  in  the  turmoil  of  the  Northmen's  The  six- 
invasions  and  the  stress  of  war  the  Wilisc  class  had  cia^s^cUed 
already  become  more  or  less  amalgamated  with  the  °"** 
Saxon  population   by    the  force    of   their   common 
interests  against  the  invaders. 

The  silence  of  the  later  laws  as  to  a  six-hynde 
class  may  probably  be  explained  by  the  same  con- 
siderations. 

Passing  from  the  Wilisc  man  who  was  six-hj^nde  TheWiiisc 
in  consequence  of  his  landed  position  to  the  Wilisc  i^e^i"iaw '^ 
man  viewed  simply  as  a  stranoer  in  blood,  there  is  °°^^  ^f} 

i^  «/  c^  '  as  worthy 

further  evidence  that  as  a  stran^^er  he  was  regarded  ^s  the 

^  .  ^  English- 

as    only   half  as    '  worthy '    as  an  Englishman.     In  man. 

s.  46  of  Ine's  Laws  it  is  stated  that  an  oath-worthy 

person  charged  with  theft  is  to  deny  the  charge  with 

an  oath  of  120  hides  if  the  accuser  be  an  Englishman, 

but  with  only  60  hides  if  the  accuser  be  a  Wilisc 

man. 
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In' the 
♦  Ordi- 
nance of 
the  Dun- 
setas  ' 
strangers 
have  only 
half-wer- 
^elds  and 
must  go 
to  the 
ordeal  as 
not  oath- 
worthy. 


Donne  nion  moiniiin  betyhC 
•j'  he  ceap  forstclc  o))))e  forstolenno 
gofeorniie  )>onne  sceal  he  be  Ix 
hyda  onsacan  ]'a?re  ])iefSe  gif  he 
nft-wyr^e  biiS. 

Gif  ))onne  Englisc  onstal  ga 
forS  onsace  ]>oiine  be  twy-fealdum. 


Gif  hit  |»onne  biS  ^Vilisc  onstal 
ne  biS  se  a6  na  ])e  mara. 


(46)  AVhcn  a  man  charges 
another  that  he  steals,  or  har- 
bours stolon  cattle,  then  shall  he 
deny  the  theft  w'lih.  Ix  hides  if  he 
be  oath-worthy. 

If,  however,  an  English 
charge-  of  theft  *  come  forward, 
let  him  then  deny  it  with  twice  as 
many. 

But  if  it  be  a  Wilisc  charge, 
the  oath  shall  not  be  the  increased 
oath. 


This  clause  does  not  tell  us  whether  the  Wilisc 
man  was  considered  to  be  oath-worthy  or  not. 
Probably  he  might  not  be  as  against  a  Saxon.  It 
only  states  that  when  the  charge  of  theft  was  made 
by  an  Englishman  the  oath  was  to  be  one  of  twice 
as  many  hides  as  would  be  required  to  deny  the 
charge  of  a  Wilisc  man. 

Corroborative  evidence  as  regards  the  half-wer- 
gelds  and  oath-worthiness  of  the  wealh  class  may  be 
found  in  an  ordinance  of  later  date,  but  belonging  to 
Wessex,  and  it  may  be  quoted  as  throwing  strong 
light  upon  the  position  of  the  Wilisc  or  wealh  class 
(iceallpeode)  in  apparently  a  border  district,  where 
Saxons  and  wealhs  met  together  with  a  boundary  of 
a  river  between  them.  It  is  entitled  an  '  Ordinance 
respecting  the  Dun-setas.'^ 

The  leading  fact  throughout  this  document  is 
that  the  two  peoples  met  avowedly  as  strangers. 
Its  aim  was  to  keep  the  peace  and  to  protect  the 
owners  of  cattle  on  each  side  of  the  stream  from  the 
raids  of  their  neighbours  on  the  other. 


^  See  Schmid's  note  on  this 
passage,  and  see  also  Lieber- 
mann's  translation. 


2  Thorpe,    p. 
Anhang  i. 
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They  are  recognised  as  strangers  to  each  other 
and  on  principle  treated  reciprocally  as  such.  Denial 
of  a  charge  by  oath  and  oath-helpers,  unless  by 
special  agreement,  is  assumed  to  be  of  no  use  and 
evidently  out  of  place  between  strangers  in  blood. 
Consequently  the  ordeal  was  the  only  answer  to  a 
charize  of  theft. 


Ne  stent  nan  oSer  lad  aet  I  There  stands  no  other  purga- 
tihtlan  bute  ordal  betweox  Wealan  tion  in  an  accusation  save  the 
&  Englan,  bute  man  J>afian  wille.      ordeal     between      Wealas      and 

Ensrlish  unless  it  be  allowed. 


This  was  fully  in  accordance  with  tribal  custom 
no  less  than  the  further  fact  that  their  wergelds  were, 
obviously  for  the  same  reason,  to  be  half- wergelds. 

Gyf    Wealh    Engliscne    man  I  If  a  Wealh  slay  an  English - 

ofsleane  |)earf  he  hine  hiden-ofer  I  man  he  need  not  pay  for  him  on 

buton  be  healfan  were  gyldan  ne  i  this  side  except  with  half  his  wer, 

iEnglisc    Wyliscne    geon-ofer   J^e  no  more  than  the  Englishman  for 

ma  sy  he  J^egen-boren  sy  he  ceorl-  '  a  Wylisc  on  that  side,  be  he  thane- 

boren  healf  wer  J>8er  aet-fealS.  !  born,  be  he  ceorl-born,  one  half  of 

j  the  wer  in  that  case  falls  away. 


In  this  document  the  wealh  is  treated  accordinc^  These 

Wylisc 

to  tribal  principle  as  a  stranger  in  blood,  both  as  men  were 
regards  recourse  to  the  ordeal,  and  the  half-wergeld.  ^'^  ^essex 
And  the  word  '  wyliscne '  is  used  as  the  appropriate 
adjective  distinguishing  the  wealh  from  the  English- 
man. So  that  in  this  case  '  wealh '  and  '  wylisc '  mean 
the  same  thing.  Further,  this  evidence,  though  later 
in  date  probably  than  King  Alfred's  Laws,  is  practi- 
cally Wessex  evidence,  because,  though  the  geo- 
graphical position  of  the  Dun-setas  is  not  accurately 
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known,  their  connection  willi  the  West  Saxons  is  the 
one  tliini:-  which  is  clear. ^ 

Keturning  to  the  Laws  of  Lie,  as  the  wergeld  of  the 
WiHsc  man  with  five  hides  was  a  half-wergeld  of 
600  scilhngs  it  might  be  supposed  that  the  ordinary 
WiHsc  man's  would  be  a  half-wergeld  of  100  scillings. 
But  it  was  not  exactly  so,  for,  according  to  s.  o2  above 
quoted,  the  Wilisc  man  with  one  hide  had  a  wergeld 
of  120  scillings,  one  with  half  a  hide  80  scillings,  one 
without  any  land  60  scillings. 

In  an  isolated  clause  added  to  s.  23  a  somewhat 
diilerent  statement  is  made.  The  wealh  gafol-gelda 
has  the  same  wergeld  as  if  he  had  a  hide  of  land, 
and  the  wealh  theow  the  same  w^ergeld  as  the  Wilisc 
man  without  land. 

Various              "Wealh    gafol-gelda   cxx   scill.  (23)  A  wealh  gafol-gelda  cxx 

classes  of     j^jg   gunu  c.      Deowne   Ix.    som-  scillings,  his  son  c  :  a  theow  Ix : 

and  Wili-sc   ^^'^^^^^  fiftegum.     Weales  hyd  '^  \  some  fifty  :  a  wealh's  skin  twelve, 

twelfum.  j 


men. 


That  the  theow  of  this  passage  is  the  '  wealh-theoiv ' 
w'itli  a  werc^eld  of  60  scillino's  is  clear  from  sections  54 
and  74,  the  first  of  which  relates  to  the  '  Wilisc  wife 
theow.^ 

Wite-]7eowne     monnan     Wy-  j         (54)  A  Wilisc  wite-theowman 

liscne  mon  sceal  bedrifan  be  twelf  j  shall  be  followed  up  with  twelve 

hidum  swa  ]7eowne  to  swingum.  '  hides  like  a  theow  to  the  scourg- 

Engliscne    be    feower   &    J»rittig  '  ing ;    an  English   with   four  and 

hida.  I  thirty  hides. 


^  The  only  mark  of  the  geo- 
graphical position  of  the  district 
is  that  in  the  final  clause  :  '  For- 
merly the  Went-saetas  belonged  to 


there  they  shall  give  tribute  and 
hostages.' 

'^  Translated     in     the     Latin 
version  by  '  corium,'  the  meaning 


the  Dun-satas,  but  more  properly   ;  probably  being   that   12  scillings 
they  belong  to  the  West  Saxons ;  \  would  buy  off  a  scourging. 
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The  wite-theow  was  a  person  wlio  had  once  been  free 
but  from  debt  or  calamity  had  sunk  into  thraldom. 

The  Eno-lish '  wite-theow '  is  dealt  with  thus  in  the 
Laws  of  Ine. 


Gif  wite-J>eow  Englisc-mon 
hine  forstalie  ho  hine  mon  &  ne 
gylde  his  hlaforde.  Gif  hine  mon 
ofslea  ne  gylde  hine  mon  his 
maegum  gif  hie  hine  on  twelf- 
monSum  ne  aliesden. 


(24)  If  a  wite  theow,  an 
EngHshman,  steal  himself  away. 
let  him  be  hanged  and  nothing 
paid  to  his  lord.  If  any  one  slay 
him  let  nothing  be  paid  to  his 
kindred  if  they  have  not  redeemed 
him  within  twelve  months. 


His  free  kindred  might  ignore  him  if  they  liked : 
there  was  no  need  for  them  to  pay  the  wergeld  of  a 
kinsman  who  had  forfeited  his  freedom. 

Section  74  relates  to  the  theow-icealh^  but  this  term 
would  seem  to  apply  to  the  case  of  the  ivealh-wite- 
theow} 


Gif  Jjeow-wealh  Engliscne 
monnan  ofslih'S  ponne  sceal  sej^e 
hine  ah  weorpan  hine  to  honda 
hlaforde  ~]  maegmn  opj^e  Ix  scill. 
gesellan  wi6  his  feore.  Gif  he 
];onne  })one  ceap  nelle  fore  gesel- 
lan ])onne  mot  hine  se  hlaford 
gefreogan  gielden  si|>])an  his 
maegas  J)one  wer  gif  he  maeg-burg 
haebbe  freo.  Gif  he  naebbe  hedan 
his  J)a  gcfan.  Ne  pearf  se  frigea 
mid  J7am  ])eowan  maeg-gieldan 
buton  he  him  wille  faehSe  of- 
accapian  ne  se  ])cowa  mid  ])y 
frige  an. 


(74)  If  a  theow-ivealJi  slay 
an  Englishman,  then  he  who 
owns  him  shall  deliver  him  up  to 
the  lord  and  the  kindred  or  give 
60  scillings  for  his  life. 

But  if  he  will  not  give  that 
sum  for  him,  then  must  the  lord 
enfranchise  him.  Afterwards  let 
his  kindred  pay  the  wer  if  he 
have  a  free  mceg-hurh.  If  he 
have  not  let  his  foes  take  heed  to 
him. 

The  free  need  not  pay  '  maeg- 
bot '  with  the  theow  unless  he  be 
desirous  to  buy  off  from  himself 
the  feud  :  nor  the  '  theow  '  with 
the  free. 


The 

theow- 

wealh. 


^  In  the  Laws  of  Henry  I. 
(Ixx.  s.  5)  the  '  theow -wealh  '  is 
translated  '  servus  Wahscus,'  and 


is  worth  double 
slave,  unless  the 
double  penalty. 


the     ordinary 
amount    be   a 
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This  clause  is  repeated  in  the  so-called  Laws  of 
Henry  I.  c.  Ixx.,  but  the  amount  named  is  40  scillings 
instead  of  60  scillings.  Sixty  scillings  is  double  the 
manbot  of  the  twy-hynde  man  in  s.  70  of  Lie's  Laws, 
and  it  may  be  the  double  value  of  the  wealh-theow 
to  his  lord. 

V.    THE    TU'ELVE-IIYNDE   AND   TWY-IIYNDE    MEN   AND 
THEIR    HYNDENS   OF   OATH-HELPERS. 

The  silence  of  the  Dooms  of  Ine  upon  some  of  the 

most  important  matters  relating  to  ancient  custom 

is    no    doubt   disappointing,    but   their   position   as 

almost  our  only  direct  evidence  of  the  customs  of 

The  mean-  Wessex  for  the  first  two  or  three  centuries  after  the 

ing  of  p    -r»    •      •  •  1  • 

twelve-  conquest  01  JBritam  gives  to  every  nmt  a  value. 
l^wy.  ^  ^"  Some  of  the  clauses  are  so  isolated  that  if  we  could 
hynde.  ^-^^^  approach  them  with  light  from  other  sources  we 
should  lose  the  right  clue  to  their  meaning.  It  is 
only  by  following  the  course  we  have  adopted  of 
working  backwards  from  the  known  to  the  unknown 
that  we  can  rightly  interpret  some  of  the  clauses  by 
reading  into  them  some  things  not  directly  mentioned 
by  them. 

And  yet  if  we  try  to  understand  such  a  funda- 
mental matter  as  the  meaning  of  the  division  of  classes 
into  iicelve-hynde  and  tioy-hynde  ^  it  is  to  the  Dooms  of 
Ine  that  we  must  gp. 


^  The  usual  explanation  of 
these  terms  is  that  they  are  de- 
rived from  the  number  of  shil- 
lings in  ihe-wergeld.  Mr.  Earle 
in  his  valuable  Handhoo'k  to  the 
Land    Charters   &c.    (p.  1)    con- 


of '  ten '  and  to  refer  to  the  number 
of  soldiers  of  whom  the  twelve- 
hynde  and  six-hynde  men  were 
captains.  '  The  former  was  a 
captain  of  120  and  the  latter  of 
60.'   Neither  of  these  explanations 


siders  '  hynde  '  to  be  an  old  form  i   seems  to  me  to  be  satisfactory. 
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It  is  in  these  Dooms  that  the  meaning  of  the  words  Connected 
twelve-hynde  and  twy-hynde  is  most  clearly  connected  system  of 
with  the  system  of  compurgation  and  the  oaths  of  helpers, 
the  oath-helpers.     It  is  moreover  in  these  Dooms  that 
at  first  sight  the  mystery  is  made  still  more  mysterious 
by  the  statement  of  the  value  of  the  oaths  in  so  many 
hides. 

The  fact  of  this  connection  between  the  value  of  Value  of 
the  oaths  and  hides  was  first  brought  to  our  notice  hides. 
in  the  Dialogue  of  Archbishop  Egbert  apparently  as  a 
matter  already  well  known  and  established.  And  it 
was  his  claim  that  the  oaths  of  his  priests  should  be 
reckoned  as  oaths  of  120  hides  which  confirmed  what, 
from  the  Laws  of  Ine,  was  hardly  more  than  doubtful 
inference  that  this  was  the  value  of  the  oath  of  the 
gesithcund  or  twelve-hynde  class. 

The  Archbishop's  mention  of  it  confirmed  it,  but 
left  its  meaning  and  origin  as  obscure  as  ever.  And 
yet  the  whole  question  of  the  structure  of  Saxon 
society  is  so  mixed  up  with  the  right  understanding 
of  the  twelve-hynde  and  twy-hynde  division  of 
classes  that  unless  further  light  can  be  let  into  it  a 
good  deal  of  what  we  should  like  to  see  clearly  must  • 
remain  unhappily  enveloped  in  fog. 

Archbishop  Egbert's  substitution  of  the  phrase  so  Hides 
many  tributarii  or  manentes  for  the  '  so  many  hides  '  famUy 
of  the  Laws  of  Ine  obliges  us  to  regard  the  hide  of  ^loidings. 
Ine's  Dooms  in  this  connection  as  equivalent  to  the 
'  familia '  of  Bede.     The  Saxon  translator  of  the  Latin 
text  of  Bede  translated  the  word  familia  sometimes 
by  '  hide  '  and  sometimes  by  hiwisc  or  family.     In  this 
connection  it  is    also  worth   noting   that,    although 
writing  a  century  later  than  Egbert  and  two  centuries 
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after  the  date  of  Ine's  Laws,  the  transhitor  of  Bede  had 
not  cast  off  all  traces  of  tribal  tradition,  for  he  con- 
The  sistently  used  the  word  imrgthe  as  the  equivalent  of 

of  Bede.  Bcdc's  '  proviucia.'  He  still  thought  of  tribes  and 
peoples  rather  than  of  districts  and  provinces.  His 
ideas  in  these  things  ran  on  tribal  rather  than  on 
territorial  lines.  So  to  him  the  hide  was  still  the 
family  unit,  and  the  greater  kindred  or  tribe,  as  in 
Beowulf,  was  the  ma^gthe.  In  Beowulf  w^e  saw  that 
some  of  them  conquered  others  and  made  them  pay 
tribute.  So  they  did  in  Bede's  time. 
Maii^ntes  While,  then,  we  are  obliged  to  connect  the  value 

^arii  of  '    of  oatlis  -rcckoned  as  of  so  many  hides  with  hides 
i^g^eit.      "vvhich   were   family   holdings,    or,    as    Egbert    calls 
them,  manentes  and  trihutarii^  the  original  meaning 
of  the  connection  must  be  sought  for  in  tribal  con- 
ceptions. 

It  seems  to  be  quite  clear  that  in  saying  that  the 
twelve-hyndeman's  oath  was  an  oath  of  120  hides, 
and  the  ceorl's  presumably  of  20  hides,  we  have  not 
yet  necessarily  struck  the  real  train  of  thought 
underlying  the  connection  between  oaths  and  hides. 
•  For  it  is  absurd  to  think  that  the  tw^elve-hyndeman 
could  pretend  to  the  occupation  or  possession  of  120 
hides  or  family  holdings,  or  the  ceorl  to  20  hides. 
They  could  do  no  such  thing.  The  ceorl,  in  later 
times  at  all  events,  w^ho  had  the  twy-hynde  wergeld 
was  '  the  ceorl  who  sits  on  gafol  land ' — a  gafol-gelda 
on  some  one  else's  land.  And  to  the  great-grandson 
of  the  ceorl  who  had  risen  to  five  hides,  the  con- 
tinued possession  of  five  hides  was  sufficient  to  qualify 
him  for  a  sithcund  status  worth  a  wergeld  of  1200 
scillings  or  2000  thrymsas. 
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The  question,  therefore,  needs  closer  examination 
if  we  would  rightly  understand  the  meaning  under- 
lying the  distinction  between  the  twy-hynde  and 
twelve-hynde  social  status. 

Let  us  then  in  the  first  place  try  to  understand 
the  meaning  of  the  word  Itynde  which  gives  to  the 
distinction  between  twy-hynde  and  twelve-hynde 
its  important  significance. 

The  word  separated  from  its    prefix   apparently  The 

.  f>        meaning 

occurs  in  only  two  places  in  the  Laws.  It  occurs  for  of  '  iiyn 
the  first  time  in  an  important  clause  of  the  Laws  of 
Ine.  And  once  more  it  occurs  in  the  Laws  of  Athel- 
stan,  in  the  '  Judicia  Civitatis  Londonige.'  A  word 
which  occurs  ao^ain  in  An^^lo-Saxon  laws  after  an 
interval  of  more  than  two  centuries  may  and  perhaps 
must  have  had  a  well-known  original  significance  as 
a  legal  term  though  found  nowhere  else  in  Anglo- 
Saxon  literature. 

In  Ine  s.  54  the  word  is  used  twice.  The  first 
part  of  the  clause,  which  has  already  been  quoted,  is 
as  follows : — 

(54)  He  who  is  charged  with  werfaehthe  [man- slaying]  and  is 
willing  to  deny  the  slaying  on  oath,  then  shall  there  be  in  the 
Jiynden  one  King's  oath  of  xxx  hides  as  well  for  a  gesithcund  man 
as  for  a  ceorlisc  man  whichsoever  it  may  be. 

In  this  first  mention  of  the  hynden  the  word  must  The  set 
mean  the  set  of  oath-helpers  supporting  their  kinsman  helpers, 
with  their  oaths,  and  the  clause  lays  down  the  rule 
that  in  every  such  set  of  oath-helpers  in  the  case  of 
'  slaying '  there  must  be  a  '  King's  oath  of  thirty 
hides.'  But  what  is  this  King's  oath  of  thirty  hides 
which  is  to  be  in  the  hynden  of  oath-helpers  of  both 
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the  twy-hyndt' and  twdve-hynde  man  in  case  of  man- 
slavintT  ? 

The  30  III  ^^16  Compact  between  Alfred  and  CTUthrum  is 

of  Uie*^'^*^  a  clause,  already  quoted,  immediately  following  the 
King's        statement  of  the  werjj^elds  of  Dane  and  English,  and 

thane.  i        i  •  n  » 

the  declaration  that  they  were  to  be  '  equally  dear, 
which  seems  to  be  almost  a  repetition  of  the  clause 
in  Lie's  Laws,  but  without  ushig  the  word  liyndeii. 

(3)  If  a  King's  thane  be  charged  with  man-slaying,  if  he  means 
to  clear  himself  by  oath,  let  him  do  it  with  twelve  King's  thanes, 
and  if  a  lesser  man  than  a  King's  thane  be  charged,  let  him  clear 
himself  with  eleven  of  his  like  and  with  one  King'' 8  thane. 

We  have  seen  that  the  King's  thane  is  mentioned 
in  the  Laws  of  Ine  (s.  45),  and  that  his  social  position 
w^as  much  higher  than  that  of  the  ordinary  gesithcund- 
man.  The  bot  for  his  hurg-hryce  w^as  sixty  scillings 
— i.e.  halfway  between  that  of  the  ealdorman  at 
eighty  scillings  and  that  of  the  gesithcundman  having 
land  at  thirty-five  scillings. 

The  King's  thane's  oath  seems,  then,  to  be  what  is 
meant  by  the  King's  oath  of  thirty  hides  in  the  Laws 
of  Ine.  But  the  King's  thane's  oath  of  thirty  hides 
being  the  oath  of  a  class  higher  than  that  of  the 
gesithcundman,  how  is  it  that  the  oath  of  the  latter 
could  be  a  120  hide  oath? — i.e,  worth  four  times  as 
much  as  that  of  his  superior,  the  King's  thane. 

At  first  the  two  statements  seem  to  clash,  but  on 
reflection  a  spark  of  light  seems  to  come  from  the 
collision.  The  King's  thane's  oath  in  this  case  is 
only  one  oath  in  the  hynden  of  twelve  oath-helpers 
supporting  the  twelve-hynde  or  twy-hynde  man. 
When  a  King's  thane  was  himself  charged  with  man- 
slaying   the  later  law  declares  that  he   must   clear 
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himself  with  twelve  King's  thane's  oaths.  The  full 
oath  of  the  whole  hynden,  himself  and  his  co-swearers, 
would  therefore  be  equivalent  to  an  oath  of  360  hides 
— i.e.  worth  three  times  the  120  hide  oath  of — may 
we  not  now  say  ? — the  twelve  oath-helpers  forming 
the  hynden  of  the  gesithcundman. 

The  King's  thane's  official  position  was  sufficient  The  single 
to  justify  the  threefold  value  of  his  oath  and  that  of  the 
the  several  oaths  of  his  hynden.     And  if  the  120  hide  J^^^T^' 

J  nynaeman 

oath  of  the  twelve-hyndeman   be    the   full   oath  of  ,^vas  of  lo 

.  .       .  hides. 

himself  and  his  hynden  of  oath-helpers,  then  his  smgle 
oath  would  be  a  ten  hide  oath,  which  is  much  more 
within  reason.  The  analogy  would  be  complete  were 
it  not  for  the  necessity  of  including  in  the  hynden  of 
the  gesithcundman  a  King's  thane's  oath  of  thirty 
hides  ;  but  this  may  have  been  an  afterthought.  The 
mention  of  it  in  the  law  of  Ine  is  in  itself  presump- 
tive evidence  that  it  was  a  new  and  an  additional 
requirement  beyond  what  Wessex  custom  had  origi- 
nally required.^ 

So  far,  then,  it  seems  to  be  pretty  clear  that  the  The  oath 
120  hide  oath  of  the  twelve-hyndeman  was  the  twelve-  ^nd  oTt^h-^ 
fold  oath  of  himself  and  his  hynden  of  oath-helpers,  ^^^i^T,o.v 

•^  ^  ^  1'        '    was  of  120 

each  of  whose  single  oaths  was,  like  his  own,  a  ten  i^ides. 
hide  oath. 

Adhering,  then,  to  the  meaning  of  liyiiden  as  the  set 


^  This  view   that    the   single  j   debet  per  Ix  hidas  i.  e.  per   vi 
oath  of  the  twelve-hyndeman  was  I   liomines  abnegare.'     And  in  s.  19 


reckoned  as  a  10  hide  oath  is 
confirmed  by  the  translation  in 
the  Latin  of  the  Quadripartitus 
of  Ine's  Laws.  s.  46.  The  Anglo- 
Saxon  '  j)onne  sceal  he  be  Ix  hyda 
onsacan,'  is    translated  by  'tunc      and  ordinary  thane  sec  CVnt^lxxii. 


*  potest  jurare  pro  Ix  hidis  i.  e.x>ro 
liowinibusvi.'  Schmid  remarks  on 
these  passages  :  '  Hiernach  wiirde 
also  jeder  Eideshelfer  10  Hiden 
vertreten.'      As  to   Kind's   thane 


'e> 
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The  oath-   of  oatli-helpers,  we  liave  next  to  keep  in  mind  that  the 

helpers  i     i     i  n      i  •  -  ^ 

were  kins-  oath-helpers  were  naturally  kuisinon  representnig  the 
slayer's  kindred  and  their  responsibility  for  the  wergeld 
of  the  person  shiin  if  their  kinsman  was  the  slayer, 
and  by  this  consideration  we  are  once  more  thrown 
back  upon  tribal  custom. 
The  twy-  -^^^  whcu  in  the  Compact  between  Alfred  and 

hymieman  Quthruui  wc  scc  the  '  ccorl  who  sits  on  ^afol-land  ' 

ami  leys-  o 

inj^s want  put  in  the  Same  position  as  the  Norse  ' levsinj? '  or 

of  kindred.   ^       ,  -,       n  i  i  •     -,       -,  .  r. 

newly  made  ireeman  w^hose  kmdred  was  miperfect, 
howbeit  in  course  of  being  widened  by  each  genera- 
tion, we  seem  again  to  be  put  upon  the  scent  that 
the  twy-hynde  condition  of  the  Saxon  ceorl  may 
also  originally  have  had  something  to  do  with  his  im- 
perfect kindred. 

When  further,  in  the  remarkable  fragment  already 
quoted,  we  see  the  Saxon  ceorl  himself  rising  in  the 
social  scale,  getting  land  '  to  the  King's  utware,' 
having  a '  coat  of  mail,  helmet,  and  over-gilded  sword  * 
and  doing  direct  service  to  the  King,  until  at  last, 
his  son's  son  having  had  that  land  in  succession, 
the  great-grandchildren  become  of  sithcund  kin  with 
twelve-hynde  wergelds,  the  scent  seems  to  lie  all 
the  more  strongly  in  the  direction  of  the  tribal  rules 
of  kindred.  For  it  is  as  though  we  had  watched 
the  process  of  the  growth  of  kindred  in  this  case 
till  the  sithcund  condition  was  reached,  and  the  full 
hynden  had  been  produced,  thus  raising  the  twy- 
hynde  into  a  twelve-hynde  man. 

The  leysing,  we  learned  from  the  Norse  laws,  being 
a  newly  made  freed  man,  had  at  first  no  freeborn  kin 
from  whom  he  could  inherit  or  who  could  inherit 
from  him.     He  had  no  one  of  his  kin  to  swear  for 
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o 


him  or  to  fight  for  him  till  he  had  sons  and  grand- 
sons. For  three  generations  the  descendants  were 
leysings  still.  And  though  during  that  time  kinsmen 
enough  may  have  grown  up  around  them  to  swear  for 
them  yet  still  their  oaths  may  well  have  been  reckoned 
of  lower  value  than  those  of  the  hauld,  each  of  whose 
odal  oath-helpers  had  a  full  kindred  behind  him  to 
support  him.  It  took  another  three  generations  to 
put  the  leysing  in  this  position. 

There   may,   then,  perhaps   be  involved  in  this  The  fuii 
matter  of  imperfect  and  perfect  kindred  a  principle  of  man  with 
tribal  custom  orginally  underlying  the  terms  twelve-  helpers 
hynde    and    twy-hynde.      The    oath    of    full    value  pf  tuH 

1  -       */  ^  f.   1      1  •     1       T      kindred 

would  be  the  oath  of  a  man  with  a  full  kmdred,  tweive- 
i.e.  with  a  hynden  of  twelve  kinsmen,  each  of  full  ^"  ^* 
kindred,  behind  him.  Only  with  a  '  werhorh '  of 
twelve  men,  '  viii  of  the  paternal  kin  and  iv  of  the 
maternal  kin,'  [supra^  p.  358)  to  support  him  was  his 
protection  complete.  If  he  could  claim  from  his 
kindred  such  an  oath,  then  he  may  well  have  been 
considered  properly  a  twelve-hyndeman,  because 
such  an  oath  meant  practically  that  he  had  the 
support  and  protection  of  a  twelvefold  kindred  of 
kinsmen  in  case  of  need. 

This  might  at  first  sight  seem  an  unnecessarily 
large  requirement  if  the  oath  were  regarded  only  as 
clearing  a  man  from  the  charge  of  man-slaying.  But 
going  back  to  tribal  usage  it  seems  no  longer  too 
large  when  the  alternative  is  considered.  The 
alternative  was  the  ordeal  and,  on  failure  of  the  test 
of  innocence,  the  feud  or  the  payment  of  a  wergeld 
of,  as  we  have  seen,  normally  one  hundred  head  of 
cattle.     In   either  case  the  slayer  was  powerless  if 
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alone.     He  was  powerful  only  in  haviiiu  a  full  kindred 

behind  him  bound  by  ties  of  kinship  and  tribal  usage 

first  to  swear  for  him  instead  of  his  being  put  to  the 

ordeal,  and  secondly  to  fight  for  him  or  to  assist  him 

in   linding  the  cattle  required  to  buy  off  the  feud, 

according  to    the   proverb    '  Buy  off  the    spear  or 

bear  it.'      In  either    case    the    completeness  of  his 

kindred  was  the  measure  of  the  power  of  protection 

behind  him. 

The  oath  The  twy-liyndemau  considered  as  the  ley  sing  or 

^Q^ri^        freedman  would  not  be  in  this  strong  position.     His 

^^^^^        social   status,  resultinoj  from  his  imperfect  kindred, 

only  one  ^  o  i  ' 

sixth  of      must  be  a  low  one.     If  he  slew  a  twelve-hyndeman, 
the  from  the  point  of  view  of  the   feud   he    would  be 

hyndeman  hclpless.     The  kindred  of  the  twelve-hyndeman  slain 
and  thus     j^y  ]^j^j^  could  not  be  satisfied  merely  by  the  slaughter 

only  twy-         "^  ^  ^  »/       ./  o 

hynde.  of  an  inferior.  Tribal  custom  of  the  Continental 
Saxons  allowed  vengeance  for  homicide  by  a  thrall 
to  be  taken  upon  seven  thralls.  Under  Mercian 
usaofe,  as  we  have  seen,  it  had  been  settled  that  the 
oath  of  the  ceorl  was  to  be  taken  as  worth  one  sixth 
of  that  of  the  twelve-hyndeman,  because  the  life  of 
six  ceorls  was  held  to  be  equivalent  in  the  matter  of 
vengeance  to  that  of  one  twelve-hyndeman.  And 
thus  it  may  be  that,  in  the  case  of  man-slaying,  his 
oath  and  that  of  his  oath-helpers,  all  of  inferior  value, 
came,  under  Anglo-Saxon  custom,  to  be  reckoned  in 
comparison  with  that  of  the  man  of  full  kindred 
as  having  only  '  two  hynden-men '  as  against  his 
twelve. 

In  the  other  passage  in  which  the  word  '  hynden ' 
occurs  it  has  not  so  distinctly  the  meaning  of  '  oath- 
helpers.'     It  is  not  used  in  relation  to  homicide  or 
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wergelds,  but  still  its  use   aud  its  meaning  are  in- 
structive. 

The  use  of  the  word   in  the   '  Judicia  Civitatis  The 
LondonioB '  ^  is  in  connection  with  the  organisation  of  nfen  o" 
'  frith-gegildas  '  for  the    prevention  and  punishment  ^^^^-^l^^ 
of    theft.     These    '  frith-gegildas '    were    groups    or  gegiidas. 
'  hyndens  '  of  ten  with  a  common  purse.     And  con- 
tributions were  to  be  made  for  the  common  benefit. 
In  the  eighth  clause  it  was  enacted  that  the  hynden- 
men  should  be  collected  every  month,  each  group 
to  a  common  meal.     '  And  if  it  should  happen  that 
any  kin  be  so  strong  and  so  great  within  land  or 
without  land   whether  xii-hynde  or  twy-hynde  that 
they  refuse  us  our  right  and  stand  up  in  defence  of  a 
thief,  that  we  all  of  us  ride  thereto  with  the  reeve 
within  whose  "  manung  "  it  may  be.' 

These  hyndens  were  not  directly  groups  of 
kinsmen  and  oath-helpers,  but  they  were  artificial 
groups  formed  and  bound  by  a  pledge  for  mutual 
protection,  and  the  use  of  the  word  '  hynden '  in  this 
sense  is  significant.  There  were  hyndens  of  oath- 
helpers  under  tribal  custom,  and  now  in  the  city 
hyndens  of  frith-gegildas  were  formed  for  mutual 
defence  against  powerful  kindreds  outside  their  city 
who  were  in  the  habit  of  protecting  thieves  from  justice. 

This  was  the  way  apparently  that  a  substitute  was 
found  in  the  towns  for  the  absent  kindreds.  And  as 
time  went  on  these  artificial  hyndens  or  '  tithings  '  of 
gegildas  or  congildones  no  doubt  in  some  measure 
took  the  place  of  the  hyndens  of  kinsmen  in  cases 
of  homicide  as  well  as  in  cases  of  theft. 

^  Schmid,  p.  157  ;  Thorpe,  p.  97  ;  Liebermaiin,  p.  174. 


41G  Early  Aiujlo-Saxon  Casta /n. 

Wealth  Naturally  in  the  course  of  time  the  possession  of 

and  full-  T  •    1  11  T       n  1  1 

ness  of  property  and  social  status  wouki  (j^radually  take  the 
ofL'n^con-  pl-'^ce  of  the  completeness  of  kindred,  and  the  two 
current,  elements  in  status  would  easily  be  associated  together 
in  common  estimation.  The  value  of  a  man's  oath 
would  depend  more  and  more  on  the  number  of  hides 
of  land  he  was  reckoned  to  possess,  or  for  which  he 
was  responsible  to  the  '  King's  utware.' 

If  we  may  follow  Schmid's  translation  of  '  utware  * 
as  '  Heerbann '  and  picture  to  ourselves  the  ceorl 
who  had  risen  to  the  social  position  of  a  man  with  a 
kindred  and  having  five  hides  to  the  King's  gafol, 
with  his  coat  of  mail  and  helmet  and  over-gilded  sword 
coming  up  at  the  call  of  the  King  to  the  fyrd  with 
so  many  followers,  whether  kinsmen  or  tenants,  from 
the  five  hides  under  his  charge  and  so  becoming 
'  gesithcund '  in  regard  to  the  King's  service,  then 
there  would  be  force  in  the  further  clause  which 
declares  that,  although  he  had  acquired  a  kindred 
and  a  coat  of  mail  and  helmet  and  over-gilded  sword, 
yet  if  he  have  not  that  land,  he  is  still  but  a  ceorl. 

The  power  and  strength  and  status  of  a  person 
would  still  depend  upon  the  combination  of  the  two 
elements,  and  both  w^ould  have  to  be  reckoned  with. 
A  passage  has  already  been  quoted  in  which  the 
possibility  is  admitted  of  a  kindred  becoming  so 
powerful — magna  et  fortis — as  to  defy  the  King's 
law  and  defend  the  thief. ^  There  is  another  passage 
relating  to  breaches  of  the  peace  in  Kent  in  which 
the  tw^o  sources  of  this  power  of  defiance  are  men- 
tioned together.     The  dangerous  person  may  either 


^  Judicia  Civitatis  Londonice,  c.  8,  s.  2 ;  Ath.  L.  vi. 
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be  so  rich  or  be  of  so  great  a  kindred  that  he  could 
not  be  punished — '  adeo  dives  vel  tantcc  parentela^  ut 
castigari  non  possit.'  ^ 

VI.    THE    GESITHCUND    AND    CEORLISC    CLASSES   IN   THEIR 
CONNECTION   WITH    LAND. 

Pursuing  the  question  of  division  of  classes  men- 
tioned in  the  Dooms  of  Ine  we  turn  now  to  the 
consideration  of  the  most  prominent  distinction  which 
runs  through  the  clauses  of  the  Dooms,  viz.  that  of 
gesithcund  and  ceorlisc. 

Eoughly  speaking,  the  two  distinctions  may  have 
been  gradually  coming  more  and  more  to  mean  much 
the  same  thing.  As  a  rule  no  doubt  in  King  Ine's 
time  ceorlisc  men  were  twy-hynde  and  gesithcund 
men  twelve-hynde. 

The  same  class  which,  regarded  from  the  point  The  unit 
of  view  of  the  wergeld,  possessed  completeness  of  of  land.  ^ 
kindred  and  the  twelve-hynde^  oath,  when  looked  at 
from  another  point  of  view  was  gesithcund,  i.e.  more 
or  less  directly  in  the  service  of  the  King  and  belong- 
ing to  the  official  and  landed  class.  So  that  the 
value  of  the  oath  of  both  twelve-hynde  and  gesithcund 
men  may  have  become  easily  associated  with  a 
territorial  unit  of  ten  hides  of  land. 

Now,  the  fact  of  the  connection  of  the  value  of  the 
oath  with  ten  hides  of  land  is  pretty  good  proof  that 
for  practical  purposes  and  in  common  usage  the 
holding  of  ten  hides  was  looked  upon  as  in  some 
way   or   other    a    typical   unit   of  holding   of  the 

^  Decretum   Episcoporum  et  aliorum  sapientuni   de   Kancia  dc 
pace  ohservanda.     Ath.  L.  iii. 
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gesitlu'und  or  landed  class.  There  is  nothing  new 
in  this  suggestion,  but  its  lack  of  novelty  does  not 
detract  from  its  value.  And  an  examination  from  a 
tribal  point  of  view  of  the  isolated  passages  in  the 
Dooms  of  Ine  relating  to  this  typical  holding  of  ten 
hides  may  possibly  throw  further  and  useful  light 
upon  the  position  of  the  gesithcund  class. 

While  we  speak  of  the  gesithcund  class  as 
almost  equivalent  to  the  landed  class  it  is  obvious 
that  it  would  be  wrong  to  consider  every  gesithcund- 
man  as  a  landowner.  Attention  has  already  been 
called  to  the  following  clause : 

(51)  If  a  gesithcundman  owning  land  neglect  the  fyrd,  let  him 
pay  120s.  and  forfeit  his  land.  One  not  owning  land  60s.,  a 
ceorlisc  man  30s.  as  fyrd-wite. 

The  gesithcundman  not  possessing  land  may  either 
be  one  who  has  forfeited  his  land  or  a  cadet  of  the 
class  not  having  yet  attained  to  the  position  of 
landholding  and  yet  being  gesithcund  by  birth. 

Nor  would  it  do  U)  let  modern  notions  of  land- 
ownership  intrude  themselves  so  far  into  the  question 
as   to  make  us  regard  the  gesithcund  and   landed 
class  as  a  class  of  Isind-owners  in  the  modern  sense. 
If  the  typical  holding  of  ten  hides   be   that  of  the 
gesithcundman,  we  may  have  to  regard  him  rather 
as  a  gesith  of  the  King  put  into  possession  of  the  ten 
hides  by  way  of  stewardship  than  as  anything  like 
the  absolute  owner  of  them. 
Ten  hides         The  typical  holding  pf  ten  hides  may  perhaps  be 
for^food      usefully  regarded,  from  a  fiscal  point  of  view,  as  a 
^entsto      ^^^^  fQj.  purposes  of  revenue,  at  a  time  when  that 
tain  or       revenue  under  tribal  custom  consisted  chiefly  of  food 
rents  paid  in  kind  for  the  King's  or  the  chieftain's  use. 


King. 
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Clause  70  of  the  Dooms  of  Ine  fixes  in  detail  the 
food  rent  of  '  ten  hides '  '  to  fostre '  or  '  on  feorm.' 

If  the  unit  of  ten  hides  were  not  the  customary 
unit  for  these  food  rents  on  the  Eoyal  domains  why 
should  the  details  of  the  food  rent  of  ten  hides  have 
been  made  the  subject  of  an  isolated  clause  like 
this? 

Again,  if  we  turn  to  the  grants  made  by  King  Ine  to  Land 
the  monasteries,  they  become  intelligible  if  the  system  ofTo^ 
of  manao'ement  of  the  Eoval  domains  in  units  and  ^^^®^' 
multiples  of  ten  hides  may  be  understood  to  underlie 
them.     When  Ine  grants  to  Aldhelm,  then  Abbot  of 
Malmesbury,  '  45  cassati '  in  the  county  of  Wilts,  the 
grant  is  found  to  consist  of  groups  of  '  manentes '  in 
four  different  places.     And  the  groups  consist  of  5, 
20,  10,  and  10.^     When  Ine  makes  a  grant  to  Abbot 
Bernald  of  land  in  Somersetshire  it  consists  of  three 
groups  of  20,  20,  and  20  cassati  or  manentes  from  three 
different  estates.^     And  when   he   makes    a   similar 
grant  to  Glastonbury  it  consists  of  10, 10,  20,  20  hides 
and  one  hide,  in  five  different  places  in  Somersetshire. "^ 

So  also  when  Bede  mentions  the  donations  by  King 
Oswy  to  the  Abbess  Hilda  of  12  possessiuncula 
terrarum  he  adds  that  six  were  in  the  province  of 
Deira  and  six  in  Bernicia  and  that  each  of  them 
consisted  of  10  familiw,  so  that  in  all  there  were  120."^ 

Now  it  would  seem  that  as  ealdormen  were  set 
over  shires  so  gesithcund  men  may  have  been  set 
over  smaller  units  of  10  hides  or  multiples  of  10 
hides,  holding  them  as  lasnland,  not  only  for  services 


1  Birch,  No.  102,  a.d.  701.  I         ^  j^^  142,  ^d.  725. 

2  lb.  113,  A.D.  705.  I         ^  Hist.  Eccl.  lib.  iii.  c.  24. 
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Earl  J/  A/n/lo-Sax'on  (hstom. 


Official 
position 
of  the 
gesith- 
cundman. 


rendered,  but  also  with  some  kind  of  subordinate 
oflic'ial  or  even  judicial  functions. 

Schniid  Ioulj"  ago  pointed  out  that  the  translator 
of  Bede  in  six  passages  translated  the  Latin  comes  by 
'  gesith  '  or  '  gesithcundman.'  ^  This  seems  to  imply 
that  his  position  was  in  some  sense  an  official  one, 
subordinate  indeed  to  the  ealdorman's,  as  we  may  also 
learn  from  the  translator  of  Bede.  For  w^hile  he 
translates  the  '  villa  comitis '  of  Bede  as  the  '  gesitKs 
hus'  he  translates  the  'villa  regis'  as  the  residence  of 
the  king's  ealdor  ('  botl  cyninges  ealdor ')} 

We  found  in  s.  45  of  King  Ine's  Laws  above  quoted 
that  the  gesithcundman's  burg-bryce  was  thirty-five 
scillings  while  the  ealdorman's  was  eighty  scillings. 
Still,  though  the  lowest  official  in  the  scale,  it  was 
somethincy  that  he  should  be  named  with  the  Kin^?,  the 


and  the  Kins^'s  thane  as 


having  a  burg- 
legal 


ealdorman 

bryce   according  to  w^hich   he  was   to   make 

denial  (ansacan). 

The  omission  from  this  clause  as  to  burg-bryce  of 
classes  below  him  seems  to  mark  that  while  even  the 
ceorlisc  man — i.e.  even  the  gafol-gelda  or  gebur — was 
responsible  for  the  peace  within  his '  flet '  and  received 
a  fight-wite  when  it  was  broken  by  fighting  in  it,  the 
gesithcundman  belonged  to  the  class  with  some  sort 
of  extra  jurisdiction  beyond  that  which  attached 
to  every  man  whose  homestead  was  by  long  tribal 
custom  a  sacred  precinct. 

And  there  is  a  clause  in  the  Laws  of  Ine  which 
seems  to  refer  to  the  something  like  judicial  duties 


^  Glossary,  sub  voce  '  Gesith,' 
and   see    Bede,   iii.  14   and   22 


iv.  4  and  10,  and  v.  4  and  5. 
^  Bede,  ii.  c.  ix. 
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of  the  gesithcundman,  for  it  shows  that  neglect  of  Hisjudi- 
them  causing  a  suit  which  he  ought  to  have  settled  to  magis- 
be  carried  to  a  higher  court — before  the  ealdorman  or  ^u"fJs. 
the  King — deprived  him  of  his  right  to  share  in  the 
'  wite-r£eden,'  whatever  they  were,  appertaining  to  the 
suit. 


Gif  gesiScuncl  in  on  jjingaS  wi6 
•cyning  o]>\e  wiS  kyninges  ealdor- 
mannan  for  his  inhiwan  o]i]ie  wi6 
his  hlaford  for  ])eowe  o])])e  for  frige 
nah  he  J^aer  nane  witeraedenne  se 
gesiS  for]7on  he  him  nolde  aer  yfles 
^estieran  Det  ham. 


(50)  If  a  gesithcundman  has 
a  suit  with  the  King  or  with  the 
King's  ealdorman  for  his  house- 
hold or  with  his  lord  for  bond  or 
for  free  ;  he  (the  gesith)  shall  not 
there  have  any  '  witeraeden  '  be- 
cause he  would  not  correct  him 
before  of  his  evil  deeds  at  home. 


That  he  had  special  duties  to  discharge  in  connec- 
tion with  the  '  fyrd  '  was  shown  not  only  by  one  of 
the  qualifications  of  the  gesithcund  status  being  the 
possession  of  a  coat  of  mail,  helmet,  and  over-gilded 
sword,  but  also  by  the  fyrd-wite  of  120  scillings  and 
the  loss  of  his  land  if  he  neglected  the  fyrd. 

That  he  was  put  into  his  landed  position  under  His  duty 
conditions  to  secure  the  management  of  the  land  for  the^King's 
the  provision  of  the  King's  gafol  is  shown  by  the  his°iand°^ 
following  clauses,  which  in  regard  to  one  important 
particular  at  least  point  out  what  was  expected  of 
him  and  further  suggest  that  there  was  reason  to  fear 
that  sometimes  he  might  be  inclined  to  desert   his 
post  without  having  performed  the  conditions  upon 
which  his  land  was  held. 


Be  gesiScv/ndes  monnes  fccre. 

Gif  gesiScund  man  fare  ]7onne 
mot  he  habban  his  gerefan  mid 
him  ')  his  smit5  ^  his  cild-festran. 


If  a  (jesithcund  leaves  [the  land\. 
(63)  If  a  gesithcundman  leaves, 
then  may  he  have  with  him  his 
reeve  [?]  and  smith  and  his  foster- 
nurse. 
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He  mast 
settle 
tenants 
on  the 
land. 


Sc|'e  ha}rcN  xx  hida  se  sceal 
tircnan  xii  hiJa  gcsettcs  landes 
j>onne  he  faran  willc. 

Se)>e  hafts  x  hida  se  sceal 
ta?cnan  vi  hida  gesettes  landes. 

ISej>e  ha^bbe  jn-eo  hida  tsecne 
oSres  healfes. 


(64)  lie  who  has  20  hides,  he 
sliall  show  1'2  hides  of  gcset 
J(i7id  if  he  want  to  leave. 

(65)  He  who  has  10  hides  shall 
show  0  hides  of  (/esct  land. 

(66)  If  he  have  three  hides  let 
him  show  one  and  a  half. 


These  clauses  suggest  very  clearly  that  the  gesith- 
cundmaii  had  been  entrusted  with  the  ten  hides  or 
twenty  hides,  or  sometimes  a  smaller  number,  under 
the  special  obligation  to  provide  the  food  rent  by 
settling  tenants  upon  the  land. 

Let  us  pass,  then,  to  what  evidence  the  Dooms  of 
Ine  afford   as  to  the  customarv  method 


Method  of 

settling 

gafol- 

gelfurron^  tenants  on  the  land. 


of  settling 


yardlands. 


The  very  next  sections  to  those  just  quoted  are  as 
follows : — 


Be  gyrde  londes. 

Gif  mon  gejnngaS  gyrde  landes 
o])])e  niasre  to  r^de-gafole  ~\  geerecS, 
gif  se  hlaford  him  wile  ]?  land 
araeran  to  weorce  ~]  to  gafole,  ne 
])earf  he  him  onfon  gif  he  him  nan 
botl  ne  selS.  3  J^olie  ])ara  aecra. 

Gif  mon  gesi'Scundne  monnan 
adrife,  fordrife  p>y  hotle,  nces  ])cBre 
setene. 


Of  a  yardland. 

(67)  If  a  man  agrees  for  a 
j^ardland  or  more  to  gafol  and 
ploughs  it,  if  the  lord  wants  to 
raise  the  land  to  work  mid  to  gafoly 
he  need  not  take  it  upon  him  if  he 
[the  lord]  does  not  give  him  a  hotl^ 
and  let  him  give  up  (?)  the  acres. 

(68)  If  a  man  drive  off  a 
gesithcundman,  let  him  be  driven 
from  the  hotl^  not  the  setene. 


Working  from  the  known  to  the  unknown,  in  a 
former  volume  we  found  that  under  the  open-field 
system  of  husbandry  the  hide  at  the  time  of  the 
Domesday  survey  and  earlier  was  generally  held  to 
contain  four  virgates  or  yardlands,  and  that  so  far 
as  arable  land  was  concerned  each  yardland  was  a 
bundle,  so  to  speak,  of  about  thirty  scattered  strips 
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or  acres.     Tracing  the  yardland  further  back,  the  The  yard- 
interesting  point  was  gained  from  the  tenth-century  the  uruai 
document  known  as  the  '  Eectitudines  &c.,'  that  '  in  ^f^^^ 
some  regions '  the  custom  in  allotting  a  yardland  to  g^^y^r, 
a  tenant  called  a  '  gebur '  was  to  give  him  with  his  pair  of 
yardland  to  land-setene  seven  acres  already  sown  and 
a  pair  of  oxen^  and  certain  other  things  theoretically 
by  way  of  loan,  so  that  on  the  gebur's  death  everything 
returned  to  the  lord,  though  in  practice  the  holding 
and  land-setene  were  no  doubt  continued  to  his  suc- 
cessor on  payment  of  a  '  relief.'     And  this  system  of 
settling   gafol-geldas  and  geburs,  or  whatever  such 
tenants  might  be  locally  called,  on  yardlands,  seems  to 
be  that  alluded  to  in  the  Dooms  of  Ine.     The  clauses 
incidentally  referring  to  gafol-geldas,  geburs,  and  yard- 
lands  thus  become  intelligible  and  important  in  the 
light  of  the  later  evidence.     This  I  endeavoured  to 
show  in  a  former  volume.^ 

Now,  this  system  of  settling  tenants  on  yardlands  The  hide 
by  allotting  to  each  a  pair  of  oxen,  so  that  four  of  them  yardlands 
should  be  able  to  combine  in  forming  the  common  ^^^^i}' 
plough-team  of  the  hide,  obviously  belongs  to  a  time 
when  agriculture  had  become  sufficiently  important 
for  the  unit  of  occupation  and  so  of  gafol-paying  and 
services  to  be  generally  agricultural  rather  than  pas- 
toral.    But  while  the  hide  thus  seems  to  have  been 
connected  in  the  Dooms  of  Ine  mainly  with  arable 
farming,  it  does  not  follow  that  it  always  had  been  so 
everywhere.     The  word  '  hide  '  may  have  originally 
been    applied    to   a   holding   devoted   more   to    the 
grazing  of  cattle  than  the  growing  of  corn. 

^  English  Village  Community,  chap.  v. 
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The  remarkable  document  wliicli  has  been  called 
*  The  Tribal  Uidaixe,'  to  the  meanimjj  and  date  of 
which  Mr.  W.  J.  Corbett  ^  has  opened  our  eyes,  shows 
that  possibly  before  the  date  of  the  Dooms  of  Lie 
the  whole  of  England  then  subject  to  the  Anglo- 
Saxons  was,  as  we  should  say,  rated  in  hides  accord- 
ing to  its  tribes  or  majgthes,  possibly  for  the  fiscal 
purposes  of  the  Bretwaldaship.  And  it  would 
seem  likely  that  under  the  common  designation  of 
hides  pastoral  as  well  as  agricultural  units  for  food 
rents  must  have  been  included.  This  seems  to  be 
indicated  by  the  fact  that  the  hides  and  virgates  of 
the  pastoral  districts  of  West  Wales  in  the  Exon 
Domesday  book  are  many  times  greater  than  those 
of  other  parts  of  England,  and  vary  very  much  in 
area. 

In  the  pastoral  or  grazing  districts  recently  con- 
quered from  West  Wales  early  tribal  usage  would  be 
^fTh^^^°°  very  likely  to  survive.  And  there  may  well  have 
been  some  continuity  in  the  methods  of  tribal  agri- 
culture. Judging  from  what  we  know  from  the 
Cymric  Codes,  there  might  not  yet  be  permanent 
division  of  the  fields  into  strips  and  virgates  but 
rather  co-aration  of  such  portions  of  the  waste 
each  year  as  suited  the  requirements  of  the  tribes- 
men. 

The  open-field  system  of  agriculture  was  in  its 
main  principles  and  chief  methods  common  to  German 
and  Celtic  tribes.  But  we  are  told  that  the  Germans 
knew   nothing   of    co-operative    ploughing  and   the 


In  pas- 
toral 
districts 


waste. 


^  See  Transactions  of  the  Boyal  Historical  Society,  New  Series, 
vol.  xiv. 
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team  of  eight  oxen  on  which  the  agricultural  hidage 

of  England  was  so  clearly  based.     For  the  team  of  The  team 

eicfht  oxen  we  must  go  to  the  Cymric  Codes  and  the  said  not 

use  of  it  in  the  Isle  of  Man  and  Scotland.     It  was  German. 

common  to  these  Celtic  regions,  even  to  its  details — 

the  yoke  of  four  oxen  abreast  and  the  driver  walking 

backwards  in  front  of  the  team.^     In  such  a  matter 

as  the  method  of  ploughing  there  may  well  have  been 

continuity. 

We  seem  to  see  m  the  Laws  of  Ine  the  process 
going  on  of  transition  from  the  tribal  form  of  the 
open-field  system — the  co-aration  of  the  waste — to 
the  more  fixed  forms  of  settled  and  permanent  agri- 
culture. 

Thus,  without  pressing  analogies  too  far,  there 
may  be  a  root  of  tribal  custom  discernible  even  in  the 
system  of  settling  geburs  on  yardlands.     Something 
very  much   like   it  was  followed  on  the   Continent 
under  Eoman  usage.     But  the  case  of  the  veteran  to 
whom  a  pair  of  oxen  with  seed  of  two  kinds  was 
given  as  liis  outfit  only  partly  resembled  the  case  of 
the  gebur.     In  the  case  of  the    gebur  the  outfit  of  The  aiiot- 
oxen  remained  in  theory  the  property  of  the  lord,  stock  and 
and  returned   to  him  on   the  death   of  the  tenant,  gt^e^dby 
This   was  the   essential    point    which    created    the  the  lord  to 

,^  the  gebur 

semi-servile  tenancy.     With  the  homestead  went  the  was  the 
*  setene '  or  outfit  and  the  corresponding  obligation  the 
not  only  of  gafol  but  also  of  week-work,  and  out  of  ^^"^'^^y- 
the  peculiar  relation  so  established  may  have  grown 
up  in  West  Wales,  as  in  Wales  itself  and  Ireland, 
ver}^  easily  the  doctrine  that  after  its    continuance 


English  Village  Community,  p.  117  ct  seq. 
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lor    lour  generations  the   tenant  became  adscrijHus 
glehce. 

The  allotment  of  stock  l)y  the  Irish  chieftain 
formed,  as  we  have  seen,  in  a  cattle-breeding  rather 
than  an  agricultural  community  the  traditional  tie 
between  himself  and  his  tenants,  whether  tribesmen 
or  strangers.  The  Cymric  chieftain  of  a  kindred 
followed  very  nearly  the  same  traditional  practice 
when  he  c^ave  to  the  vouno-  tribesman  on  his  attain- 
inof  the  ao'e  of  fourteen  his  da  (or  allotment  of 
cattle)  for  his  maintenance,  thereby  establishing 
the  relation  of  '  man  and  kin  '  between  him  and  the 
chief. 

The  same  tribal  principles  were,  moreover,  applied 
to  strangers  both  in  Ireland  and  Wales.  The  Irish 
'  fuidhir  '  thus  settled  on  the  chieftain's  land  became, 
as  we  have  seen,  after  four  generations  adscriptus 
glehce^  and  so  did  the  Aillt  and  Alltud  settled  on  the 
Cymric  chieftain's  land.  And  the  same  number  of 
generations  attached  the  nativus  to  the  land  under 
early  Scottish  law. 

Now,  if  under  tribal  usage  this  was  so,  it  need  not 

be  surprising  that  in  the  newly  conquered  districts  of 

West  Wales  or  more  generally  in  Wessex  at  the  time 

of  King  Ine,  when  the  extension  of  agriculture  was 

an   immediate   necessity,   something   like   the   same 

traditional  system  should  continue  or   come    again 

naturally  into  use,  producing  something  like  the  same 

kind  of  dependence  of  one  class  upon  the  other. 

This  It  is  necessary  to  point  out  that  this  method  of 

oFsetTie-     settling  tenants  on  yardlands  with  an  outfit  of  a  pair 

ment  very  ^f  oxen  &c.  was  more  or  less  creneral,  because  doubts 

eneral.  ^ 

have  been  recently  thrown  upon  it.     Its  prevalence 
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as  a  custom  does  not  rest  entirely  on  the  evidence  of 
the  '  Eectitudines '  but  on  several  incidental  mentions 
of  it  in  various  and  distant  quarters. 

For  instance,  in  the  will  of  a  reeve  named  Abba  Kent, 
of  Kent  (about  a.d.  833)^  is  the  gift  of  a  'half 
swulunof ' — i.e.  what  elsewhere  would  have  been 
described  as  a  half  hide — and  with  that  land  were  to 
go  four  oxen,  two  cows,  and  fifty  sheep,  that  is  two 
oxen  and  one  cow  and  twenty-five  sheep  to  each  gioc 
or  yardland. 

And  again,  the  Inquisition  of  Glastonbury  (a.d.  oiaston- 
1189)"  describes  the  holder  of  a  yardland  almost  in  "^^" 
the  same  terms  as  those  used  in  the  '  Eectitudines ' 
in  the  description  of  the  gehur.  He  is  said  to  hold 
a  yardland  for  32cZ.  (probably  \d.  per  acre),  and 
every  Monday  he  must  plough  a  half-acre  and  harrow 
it,  and  he  works  every  day  in  the  week  but  on 
Sunday.  He  has  from  his  lord  one  heifer  [averitm) 
and  two  oxen  and  one  cow  and  seven  acres  of  corn 
sown  and  three  acres  of  oats  (to  start  with) — 
ten  acres  in  all  sown — and  six  sheep  and  one  ram. 
King  Ine  made  grants  of  land,  as  we  have  seen, 
to  Glastonbury,  and  it  is  interesting  to  find  the 
custom  of  allowing  two  oxen,  one  cow,  and  six  sheep 
to  the  yardland  as  described  in  the  '  Eectitudines ' 
still  going  on  in  West  Wales  five  hundred  years  after 
Ine's  time  on  the  estates  of  the  Abbey. 

Take  again  the  charter  MLXXIX.  mentioned  by  winches- 
Kemble   (i.  p.   216).     This  charter  shows  that  the  *^^' 
Bishop  of  Winchester  (a.d.  902)  had  leased  fifteen 
hides  of  land  to  a  relative  of  the  Bishop,  requiring 


^  Birch,  412.  «  Koxburghe  Club,  p.  138. 
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tliat  he  must  settle  there  {inbert/uw) '  men  who  would 
be  fixed  [Jiamettun)  to  the  place.  He  himself  had 
'  hamet '  Lufe  and  her  three  bairns,  and  Luhan  and 
his  six  bairns,  and  these  must  remain  on  the  land 
whoever  mi^ht  hold  it.  There  were  also  three 
icitetheou's  />//;'ba3rde  and  three  more  theoivhx.Y({Q 
belonging  to  the  Bishop,  with  their  descendants 
[and  hire  team).  At  this  date  the  settling  of  new 
tenants  (may  we  not  say  ?)  some  of  them  as  geburs 
and  some  as  theow^s  was  still  going  on  in  Wessex 
A.D.  902. 

It  is  quite  true  that  the  holders  of  these  yardlands 
are  not  everywhere  always  described  as  geburs.  But 
we  are  dealing  with  the  thing ^  not  the  name.  The 
word  gebiir,  however,  was  of  much  wider  use  than 
merelv  in  one  or  two  localities. 
Tydden-  It   is    not   onlv  in   the   '  Eectitudines  '  that   the 

ham 

gebur  and  his  services  are  mentioned.  On  the 
Tyddenham  Manor  of  King  Edwy  on  the  '  geset- 
land '  there  were  '  geburs  '  with  yardlands  (gyrda- 
gafoUandes) — as  mentioned  in  the  former  volume 
(p.  150).  And  other  examples  may  be  quoted. 
Shaftes-  In  the  will  of  Wynfled  ^  there  is  mention  of  lands 

at  Shaftesbury  and  '  the  geburs  that  on  those  gafol- 
lands  sit '  {para  gebura  di  on  pam  gafollandes  sitta^). 
And  as  incidental  evidence  that  the  geburs  became 
in  course  of  time  adscripti  glebw,  it  is  worth  w^hile  to 
remember  that  early  in  the  eleventh  century  the 
monks  of  Ely  in  connection  with  their  Manor  of 
Hatfield  kept  record  of  the  children  of  the  geburs  on 

^  Compare  <^rcZmn,  to  inhabit ;  "^  About  a.d.  995.     Cod.  Dip. 

and  so  6w?*baerde  and  theoivh^rde,      1290. 
as  below.  ' 


bury. 
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their  estate  who  had  married  with  others  of  nei^rh-  Hatfield. 
bouring  manors,  so  that  they  might  not  lose  sight 
of  them  and  their  rights  over  them.  And  the 
importance  with  which  their  rights  were  regarded 
is  emphasised  by  the  fact  that  the  record  was 
kept  upon  the  back  of  an  ancient  copy  of  the 
Gospels  belonging  presumably  to  the  altar  of  St. 
Etheldreda.^ 

Now,  if  such  in  part  was  the  relation  between  the 
gesithcundman  and  the  tenants  of  the  yardlands  of 
his  '  geset-land '  arising  from  the  allotment  or  loan 
of  stock,  may  not  something  of  the  same  kind  lie  at 
the  root  of  the  relation  between  the  gesithcundman 
liimself  and  the  King  ?  Lord  as  he  may  have  been 
over  his  ceorlisc  gafol-geldas,  was  not  the  gesith- 
cundman himself  a  servant  of  the  King  looking  after 
the  King's  gafol,  a  kind  of  middleman,  tied  to  his 
post  with  the  ealdorman  above  him  in  the  hierarchy 
of  Eoyal  service,  liable  to  lose  his  land  if  he  neglected 
his  duty  ? 

It  is  an  interesting  question  how  far  the  ceorlisc  How  far 
class  were   adscripti  glebce   under  the  Laws  of  Lie,  was  arf- 
but  when  we  try  to  find  this  out  we  discover  that  ^^{^^^^^^ 
both  classes  seem  to  be  under  some  kind  of  restraint 
as  to  '  going   away '    [fcere).      If  a   gesithcundman 
'  fare  '  we  have  seen  under  what  restrictions  it  must 
be.     There  is  another  clause  which  deals  with  the 
case  of  persons  who  shall  '  fare  '  without  leave  from 
their  lords. 

Gif  hwa  fare  nnaliefed   fram   1         (s.  39)  If  any  one  go  from  his 
his  hlaforde  o])]/e   on   oSre   scire   |  lord  without  leave  or  steal  him- 

^  Cod.  Dip.  mcccliv.     Sec  also  Lihcr  Eliensis,  p.  120. 
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lime  bestcle  ~}  hme  mon  gcah8i<?e  I  self  away  into  another  shire  and 

fare  )>n?r  he  fpr  waes  3  gesellc  his  1  he  be  discovered,  let  him  go  where 

hlafordc  Ix  scill.  he  was  before  and  pay  to  his  lord 

I  60  scil lings. 

Judged  in  tlie  light  of  later  laws  to  the  same 
or  nearly  similar  effect,  this  clause  must  probably  be 
regarded  rather  as  early  evidence  of  the  relation 
between  lord  and  man  established  generally  for  the 
maintenance  of  the  public  peace,  than  as  bearing 
directly  upon  the  question  of  the  attachment  of  the 
smaller  class  of  tenants  to  the  soil.^  And  yet  if  the 
relation  of  the  ordinary  freeman  to,  let  us  say,  the 
ealdorman  of  the  shire  was  such  that  he  mifi^ht  not 
move  into  another  shire  without  leave,  and  until  it 
was  ascertained  whether  his  action  was  bona  Jide^ 
or  perhaps  with  the  object  to  escape  from  debt 
or  vengeance  for  a  wrong  committed,  the  restric- 
tion would  be  likely  to  be  still  stronger  when  a 
tenant  was  under  fixed  obligations  to  his  lord,  or 
had,  by  taking  a  yardland  and  homestead,  settled 
on  his  lord's  land  and  accepted  stock  under  con- 
ditions of  gafol  and  week-work  regulated  by  general 
usage. 

The  idea  of  freedom  as  a  kind  of  masterful  inde- 
pendence of  the  individual  was  not  one  inherited 
from  tribal  modes  of  thought,  nor  likely  to  be  fostered 
by  the  circumstances  of  the  times  which  followed 
upon  the  Anglo-Saxon  conquest  of  Britain.  When 
this  fact  is  fully  recognised,  the  gulf  between  the 
gesithcund  and  ceorlisc  classes  does  not  seem  so  deep, 
after  all,  as  it  would  be  if,  instead  of  approaching  the 
question  from  a  tribal  point  of  view,  we  were  looking 

'  Alfred,  s.  37. 
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for  allodial  landowners  on  the  one  hand  and  expect- 
ino'  the  ceorl  to  be  a  member  of  a  village  community 
of  independent   peasant    proprietors    on   the    other 

hand.  TheKing's 

But   we  are  not  doing  this,  and,  returning  to  the  ^^oci  rent 

*-"  ^-^  or  gafol 

gesithcundman,  perhaps  we  have  after  all  taken  how  paid. 
for  granted  quite  enough  that  the  general  environ- 
ment in  Wessex  was  agricultural  rather  than  pastoral. 
Even  as  regards  King  Ine  himself,  there  may  have 
been  a  oood  deal  of  the  tribal  chieftain  still  left 
in  his  relations  to  his  gesithcund  followers  and 
officials.  We  have  spoken  of  his  tribal  food  rents ; 
but  how^  did  he  gather  them  ? 

No  doubt  the  King's  gafol  may  partly  have  been 
paid  in  money.  But  so  far  as  it  was  paid  in  kind 
it  must  have  been  carried  by  his  tenants  to  his 
Winchester  palace,  or  one  of  his  other  manors, 
according  to  the  system  prevalent  at  the  time,  nhefirtna 
followed  for  centuries  after  in  West  Wales,  viz.  the  noctis. 
system  of  the  '  night's  entertainment '  [jirma  unius 
noctis) — a  system  followed  by  tribal  chieftains  and 
their  Eoyal  successors  in  Scandinavia  and  elsewhere 
as  well  as  in  Britain. 

When  the  Domesday  survey  w^as  made  of  what 
was  once  West  Wales  there  w^as  found  still  existing 
the  survival  of  a  very  practical  arrangement  of 
Eoyal  food  rents  which  may  have  been  in  use  in 
King  Ine's  time  and  date  back  possibly  before  the 
West  Saxon  conquests. 

Some  portions  of  the  '  terra  Eegis '  scattered  about 
the  county  of  Dorset  and  other  counties  are  grouped 
in  the  survey  so  that  each  group  might  supply  the 
jirma  unius   noctis,    or    its  money  equivalent.     This 
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mode  of  providinir  the  firma  imius  noctis  or  Iio3'aI 
food  rent  is  illustrated  ])y  the  le<>eiid  which  repre- 
sents King  Ine  himself  and  his  queen  as  moving  from 
manor  to  manor  for  each  night's  entertainment,  their 
moveable  palace  of  poles  and  curtains  being  carried 
before  them  from  place  to  place  upon  sumpter 
mules. 

Now,  if  we  might  regard  the  gesithcundman  as 
one  of  a  class  to  whom  the  typical  ten  hides  had 
been  allotted  by  King  Ine  on  a  system  providing  in 
this  practical  way  inter  alia  for  the  night's  entertain- 
ment, it  would  be  natural  that  the  food  rent  of  the 
unit  of  ten  hides  should  be  fixed.  And  further,  it 
would  be  natural  that  if  the  gesithcundman  should 
wish  to  throw  up  his  post  and  desert  the  land  en- 
trusted to  his  management  he  should  be  restricted, 
as  we  have  seen,  by  conditions  intended  to  secure 
that  the  provision  for  the  King's  entertainment  or 
gafol  in  lieu  of  it  should  not  materially  suffer. 

We  have  seen  that  as  the  ealdorman  was  to  lose 

his  '  shire '  if  he  let  go  a  thief,  so  the  gesithcundman 

was  to  pay  a  fyrd-wite,  and  to  lose  his  land  if  he 

neglected  the  fyrd.     It  was  possible,  then,  that  he 

The  might   have  to  be    evicted.     And   a   clause   in  the 

cuDdraan    Dooms  of  Ine  has  already  been  quoted  which  seems 

sometimes  ^q  refer  to  the  eviction  of  a  gesithcundman. 


evicted. 


Be  gesit5cundes  monnes  drsefe  I         (68)  If  a   gesithcundman   be 

of  londe.  driven  off  land. 

Gif  mon  gesiScundne  monnan  If  one  drive  off  a  gesithcund- 

adrife,  fordrife  J)y  botle  naes  ])8ere  man,  let  him  be  driven  forth  from 

setene.  ;  the    homestead    (hotl),    not    the 

I  setene. 

If  he  was  evicted  he  was  to  be  driven  from  the  botl 
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or  homestead,  not  the  setene.     What  can  the  setene 
have  been  ? 

The  land  granted  or  intrusted  to  the  gesithcund- 
man  for  the  performance  of  corresponding  duties  is 
not  likely  to  have  been  mere  waste.  Part  of  it 
might  surely  already  be  '  geset  land,'  let  to  tenants 
of  yardlands.  On  the  rest  of  it  still  held  in  demesne 
there  would  probably  be  some  herds  of  cattle.  In 
these  early  days  the  cattle  and  corn  on  the  land 
were  far  more  valuable  than  the  mere  land  itself. 
If,  therefore,  a  fixed  food  rent  was  payable  to  the 
King,  may  it  not  be  inferred  that  sometimes  the 
typical  holding  of  ten  hides  included  the  stock  let 
with  it,  just  as,  according  to  the  '  Eectitudines,'  the 
yardland  did?  Following  strictly  the  analogy,  the 
original  stock  on  the  land  and  in  the  hands  of  the 
tenants  would  be  the  '  setene  '  of  the  gesithcundman, 
theoretically,  like  the  land  itself,  belonging,  not  to 
him,  but  to  his  lord  ?     It  might  have  been  some-  Were  the 

.  .IT        stock  and 

times  so.  nut  at  the  same  time  there  might  be  crops 
other  cases  in  which  the  possession  of  cattle  may  hilown? 
have  led  to  the  tenure.  The  ceorl  or  the  wealh  who 
had  risen  to  having  fiYe  hides  may  have  brought 
the  cattle  or  setene  with  him.  And  to  evict  him 
from  his  own  cattle  and  crops  as  well  as  from  the  hotl 
might  be  unjust. 

The  text  as  it  stands  seems  to  mean  that  the 
gesithcundman  is  not  to  be  evicted  from  the  setene^ 
and  the  clause  seems  to  be  intended  to  protect  his 
rights  and  to  prevent  his  being  evicted  from  his  own 
stock  and  crops  on  the  land.  The  clause  is  not 
clear,  but  it  adds  to  the  sense  that  in  the  case  of 
the  gesithcundman  we  are  not  dealing  with  a  land- 

F  F 
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Position 
of  tlie  two 
classes 
in  Ine's 
time. 


The 
gesith- 
cund  class 
the  l£uided 
class. 


The 
ceorlisc 
class  the 
tenant 
class  pay- 
ing gafol 
to  the 
landed 
class. 


owner  who  can  do  what  he  hkes  with  his  own,  any 
more  than  in  the  case  of  the  ceorhsc  <^^afol-geklas  we 
are  deahno-  with  a  class  of  peasant  proprietors. 

Difiicuh  as  it  may  be  to  come  to  a  clear  under- 
standing of  some  of  tliese  isolated  passages  in  the 
Dooms  of  Ine,  they  may  at  least  have  saved  us  from 
the  pitfall  of  a  fatal  anachronism.  Their  difficulties, 
forcing  us  to  think,  may  in  some  degree  have  helped 
us  to  realise  the  point  of  view  from  which  the  two 
classes — gesithcund  and  ceorlisc — were  regarded  in 
early  Wessex  legislation. 

Throughout  Wessex,  speaking  generally,  they 
seem  to  have  been  regarded  as  the  two  prominent 
classes  in  practical  agricultural  life.  The  general 
facts  of  everyday  observation  marked  off  the  gesith- 
cundman  as  belonging  to  the  ruling  class,  holding 
land  direct  from  the  King  as  the  King's  gesith, 
while  the  ceorlisc  man,  speaking  generally,  in 
his  relation  to  land  was  the  gafol-gelda  or  gebur 
sometimes  probably  holding  his  yardland  on  the 
King's  demesne,  but  mostly  perhaps  and  more  and 
more  often  as  the  tenant  of  the  gesithcundman. 
This,  it  would  seem,  had  become  so  general  that  in 
King  Alfred's  day  and  perhaps  even  in  King  Ine's, 
ignoring  the  exceptional  classes  between  the  gesith- 
cund and  the  other  class,  there  was  no  absurdity  in 
King  Alfred's  claiming  that  equally  dear  with  the 
Danish  lysing  the  '  ceorl  who  sits  on  gafol  land ' 
should  have  a  twy-hynde  wergeld. 

The  division  into  gesithcund  and  ceorlisc  classes 
was  doubtless  a  somewhat  rough  and  wide  generali- 
sation. There  were,  we  know,  men  without  land  who 
belonged  to  the  gesithcund  class,   and   ceorls   who 
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were  not  tenants  of  yardlands.  And  even  among 
the  tenants  of  yardlands  some  paid  gafol  only  and 
others  both  gafol  and  week-work.  But  for  our  pur- 
pose the  fact  to  be  noted  is  that  the  generalisa- 
tion was  sufficiently  near  the  truth  for  it  to  be 
made. 

We  must  not  infer  that  these  two  classes  included 
strictly  the  whole  population.  Judging  from  Conti- 
nental evidence,  Wessex  must  have  been  very 
exceptional  indeed  if  there  were  not  everywhere 
numerous  theoivs  or  thralls.  From  this  class  Anglo- 
Saxon   wills  and  other  documents  show  that  there  The 

CBorlisc 

was  a  constant  stream  of  freedmen  or  theows  who  class 
by   emancipation   were    allowed    to   creep    up   into  i^^Jiude 
the  ceorlisc  class,  partly  as  the  result  of  Christian  "®^^,^y 

'    -t^  »/  made 

impulse,  and  partly  probably  from  the  lack  of  tenants  freedmen. 
to  occupy  the  yardlands  left  vacant  by  the  desolation 
caused  by  constant  wars. 

Thus  while,  broadly  speaking,  the  gesithcund 
and  the  ceorlisc  classes  may  have  corresponded  to 
the  twelve-hynde  and  twy-hynde  classes,  they  were  not 
absolutely  identical.  The  two  lines  of  distinction 
had  not  the  same  origin  and  did  not  run  absolutely 
parallel.  But  they  may  well  have  worked  in  the 
same  direction.  The  original  distinction  founded 
upon  the  possession  or  absence  of  the  perfect  kindred 
and  '  hyndens  of  oath-helpers '  was  rooted  in  tribal 
instincts  and  never  wholly  extinguished  throughout 
Anglo-Saxon  history.  The  gesithcund  class,  most 
perfect  in  their  kindred  and  nearest  in  their  relation 
to  the  King,  influenced  perhaps  by  traditions  of 
Eoman  land  management,  naturally  grew  up  mto 
a  twelve-hynde  and  landed  class,  while  the  ceorlisc 
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class,  recruited  from  outside  and  from  below,  just  as 
naturally  became  their  tenants. 

Thus  in  England,  as  elsewhere,  we  may  easily  be- 
lieve that  the  gulf  between  classes  resulting  from  tribal 
instincts  and  confirmed  by  difference  in  wergelds  was 
hardened  and  widened  by  the  conditions  of  landholding 
in  the  conquered  country,  which  tended  to  raise  the 
one  class  more  and  more  into  manorial  lords  and  de- 
press the  other  into  more  or  less  servile  tenants.  The 
Compact  between  Alfred  and  Guthrum  affords  the 
strongest  evidence  that  already  in  King  Alfred's  time 
the  process  was  far  enough  advanced  for  a  pretty 
hard  line  to  be  drawn  between  them. 


Continen- 
tal wer- 
gelds of 
200  and 
160  gold 
solid!  for 
the  full 
freeman. 


VII.    COMPAEISON    OF    W  ESSEX   AND   MERCIAN  WERGELDS 
WITH    THOSE    OF    CONTINENTAL   TRIBES. 

Before  passing  from  the  Wessex  to  the  Kentish 
laws  it  may  be  well  to  mark  the  position  to  which 
the  evidence  hitherto  examined  has  brought  us  with 
regard  to  the  amount  of  the  wergelds. 

We  have  had  again  and  again  to  come  back  to 
the  question  of  the  status  of  the  twelve-hynde  and 
twy-hynde  classes  as  shown  by  their  wergelds.  By 
the  Compact  between  King  Alfred  and  Guthrum  the 
English  wergelds  were  brought  into  line  with  Norse 
and  other  Continental  wergelds.  The  statement  of  the 
higher  wergeld  in  gold  made  possible  a  comparison 
of  the  Anglo-Saxon  with  Continental  wergelds. 

The  result  of  the  inquiry  into  the  Continental 
wergelds  of  the  full  freeman  was  that  they  seemed  to 
fail  very  distinctl}^  into  two  classes — the  Frankish 
and  Norse  wergeld   of  200  gold  solidi,  on  the  one 
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hand,  and  tlie  Frisian,  Saxon,  Alamannic,  Bavarian, 
Gothic,  and  possibly  Burgundian  wergeld  of  160  gold 
solidi  on  the  other  hand. 

The  ratio  between  these  two  wergelds  is  as  5  :  4. 

Now,  this  is  exactly  the  ratio  between  the  two 
twelve-hynde  wergelds  of  the  Anglo-Saxon  laws,  i.e. 
of  Wessex  and  of  Mercia.  Both  were  of  1200  scil- 
lings,  but  the  Wessex  scilling  was  of  five  pence  and 
the  Mercian  of  four  pence. 

Finding  twelve-hynde  and  twy-hynde  wergelds  in  The 
the  Laws  of  Ine,  we  seem  to  be  bound  to  regard  the  and 
distinctions  between  the  two  classes  as  going  back  to  ^^ergeids 
a  time  two  centuries  at  least  before  the  inroads  of  ancient, 
the  Northmen. 

The  position  of  the  Dooms  of  Ine  as  they  have 
come  down  to  us  annexed  to  the  Laws  of  King  Alfred 
might  possibly  have  raised  a  doubt  as  to  whether  the 
incidental  mention  of  the  wergelds  might  not  have 
been  inserted  in  the  text  by  the  scribes  of  King 
Alfred.  But  if  the  Mercian  wergelds  were  of  ancient 
tradition,  independently  of  the  Wessex  evidence,  the 
statement  of  the  Wessex  wergelds  in  the  Dooms  of 
Ine  need  not  be  doubted.  At  the  same  time,  the 
amount  of  the  Wessex  weroeld  is  confirmed  bv  the 
wergeld  of  the  secular  thane  in  the  Northumbrian 
statement,  for  2000  thrymsas  are  equal  to  6000  pence, 
and  thus  the  wergeld  of  the  thane  accords  with  the 
Wessex  twelve-hyndeman's  wergeld.  And  as  this 
statement  evidently  referred  back  to  times  anterior 
to  the  Northmen's  invasion,  it  is  so  far  independent 
evidence.  In  the  same  document  the  ceorl's  wergeld 
of  200  Mercian  scillings  is  also  mentioned. 

The  concurrence  of  independent  traditions  thus 
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seems  to  trace  back  the  difference  between  tlie 
Wessex  and  Mercian  wergelds  as  well  as  the  differ- 
ence between  the  twelve-hynde  and  twy-hynde  classes 
in  both  cases  into  the  early  Anglo-Saxon  period. 
And  if  we  may  date  them  back  to  the  time  of  King 
Ine — two  centuries  before  the  invasion  of  the  North- 
men— they  may  well  go  back  earlier  still.  For 
wergelds  which  have  already  become  traditional  in 
the  seventh  century  may  not  improbably  have  been 
brought  by  the  invading  tribes  with  them  into  Britain 
in  the  fifth  and  sixth  centuries.  The  fact  that  the 
Mercian  and  Wessex  wergelds  differed  makes  it  un- 
likely that  the  traditional  wergelds  were  first  adopted 
in  Britain  or  acquired  from  the  Eomano-British 
population.  That  they  differed  exactly  in  the  same 
ratio  as  the  two  classes  of  Continental  wergelds 
differed  is  a  fact  which  points  still  more  strongly  to 
a  Continental  origin. 
At  1 :  10  Moreover,  the  Wessex  and  Northumbrian  wergeld 

Wbssgx 

wergeld  of  1200  scilliugs  of  five  pence — i.e.  6000  pence  or 
lince^  sceatts  at  a  ratio  of  1  :  10 — was  equal  to  600  tremisses 
200  gold     or  200  gold  solidi. 

solidi,  and  ^  ^ 

the  The  Mercian  wergeld  of   1200  scillings  of  four 

Mercian  •        ior\rv  i 

of  4800      pence — i.e.  4800  pence  or  sceatts — at  the  same  ratio 
leo^gord     ^^^  equal  to  480  tremisses  or  160  gold  solidi. 
solidi.  That  the  ratio  of  1  :  10  was  not  an  unlikely  one 

is  shown  by  its  being  the  ratio  under  the  Lex  Salica 
between  the  forty  scripula  of  silver  and  the  gold  soli- 
dus  before  the  Merovingian  reduction  of  the  standard 
weight  of  the  latter  and  the  issue  of  silver  tremisses.^ 
It  was  also  the  ratio  at  which  twelve  Eoman  argentei 

^  See  supra,  pp.  180-185. 
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or  drachmaB  of  silver  were  apparently  reckoned  as 
equal  to  the  Merovingian  gold  solidus.  The  same 
ratio  was  adhered  to  expressly  in  the  statement  of 
the  wergelds  in  the  Sachsenspiegel  {supra,  p.  232  n.). 

The  correspondence  at  this  ratio  of  the  Wessex 
twelve-hynde  wergeld  with  the  Prankish  wergeld  of 
200  gold  solidi,  and  of  the  Mercian  twelve-hynde 
wergeld  with  the  other  Continental  wergelds  of  160 
gold  solidi,  is  sufficiently  striking  to  be  taken  into 
account  in  any  speculation  as  to  the  respective  origins 
of  the  West  Saxon  and  Mercian  invading  tribes.  But 
that  is  not  the  object  of  this  essay.  It  is  enough  to 
have  noted  a  fact  which  may  or  may  not  turn  out  to 
be  of  some  historical  significance. 

The  value  of  the  wergelds  to  this  inquiry  consists 
in  the  light  they  throw  upon  the  solidarity  of  tribal 
society  and  the  position  in  social  rank  of  the  various 
classes  of  Anglo-Saxon  society.  But  we  have  yet  to 
examine  the  laws  of  the  Kentish  kings,  and  it  will  be 
best  to  suspend  any  further  judgment  on  these  points 
until  this  remaining  part  of  our  task  has  been  done. 


CHAPTER  XIV. 

THE   LAWS   OF   THE  KENTISH  KINGS. 


Belgic 
agricul- 
ture. 


I.    DISTI^XTIOX    FROM   ANGLO-SAXOX   LAWS,  A.D.  596-696. 

The  laws  of  the  Kentish  kings,  if  they  had  been  on 
all-fours  with  the  other  Anglo-Saxon  laws,  would 
have  taken  back  the  o-eneral  evidence  for  Anoio- 
Saxon  custom  another  hundred  years  earlier  than 
the  Laws  of  Ine,  and  nearer  the  time  of  the  conquest 
of  Britain.  As  it  is,  however,  they  have  to  be  treated 
as  in  part  exceptional. 

It  is  very  probable  that  for  a  long  period  the 
proximity  of  Kent  to  the  Continent  had  resulted  in 
the  approximation  of  its  social  and  economic  con- 
ditions to  those  of  the  opposite  shore  of  the  Channel. 
The  south-east  corner  of  Britain  was  described  by 
Cgesar  as  having  been  colonised  by  Belgse  and  as  having 
been  for  some  time  under  Belgic  rule.  The  Belgic 
tribes  were  the  furthest  advanced  of  Celtic  tribes 
and,  according  to  Csesar,  had  fostered  agriculture, 
while  his  informants  spoke  of  the  interior  of  Britain 
as  pastoral. 

Under  Eoman  rule  the  prominence  of  agriculture 
was  continued.  Ammianus  Marcellinus  describes 
large  exports  of  British  corn  to  supply  Roman  legions 
on  the  Rhine.     He  speaks  of  the  British  trilmtarii  in 
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a  way  which  suggests  that  this  part  of  Britain  under 
Eoman  rule  had  become  subject  to  economic  arrange- 
ments similar  to  those  of  the  Belgic  provinces  of  Gaul. 

The  introduction,  by  invitation,  of  the  Jutes  into  The  au- 
Kent  and  their  settlement,  in  the  first  instance  at  all  y^kes  o? 
events,  under  a  friendly  agreement  of  payment  of  ^^^^• 
annonce,  may  have  given  an  exceptional  character  to 
the  results  of  ultimate    conquest.     The    permanent 
prominence  of  agriculture  is  perhaps  shown  by  the 
fiscal  assessment  in  '  sulungs '  and  '  yokes  '  instead 
of  hides  and  virgates. 

The  exceptional  conditions  of  the  Kentish  district 
were  continued  by  its  being  the  earliest  to  come  into 
close  contact  with  the  court  of  the  Merovinman 
Franks,  and  with  ecclesiastical  influences  from  Eome. 
The  mission  of  St.  Augustine  resulted  in  the  codifica-  Early 
tion  of  Kentish  custom  into  written  laws  a  century  fluences. 
earlier  than  the  date  of  the  earliest  laws  of  Wessex. 

The  peculiar  character  of  Kentish  custom  may 
have  been  further  maintained  by  the  partial  isolation 
of  Kent.  The  kingdom  of  the  Kentish  kings,  though 
lessened  in  Ethelbert's  time  by  the  encroachment 
of  Wessex,  had  maintained  its  independence  of 
both  the  Northumbrian  and  Mercian  supremacy  or 
Bretwaldorship. 

Apart  from  any  original  difference  in  custom 
between  Jutish  and  other  tribes  this  isolation  naturally 
produced  divergence  in  some  respects  from  the 
customs  of  the  rest  of  Anglo-Saxon  England  and  may 
perhaps  partly  explain  why  the  Laws  of  the  Kentisl\ 
Kings  came  to  be  included  in  only  one  of  the  early 
collections  of  Anglo-Saxon  laws. 

Further,  when  we  approach  the  subject  of  Kentish 
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weruelds  we  do  so  with  the  direct  warning,  already 
aUiided  to,  of  the  writer  of  the  so-called  Laws  of 
Henry  L,  that  we  shall  find  them  differing  greatly 
from  those  of  Wessex. 

This  we  have  said  according  to  our  law  and  ciistoni,  but  the 
difference  of  wergeld  is  great  in  Kent,  villanoruni  et  baronum. 

Moreover,  in  after  times  Kentish  custom  differed 
from  that  of  other  parts  of  England  in  the  matter  of 
succession.  The  custom  of  Gavelkind  prevailed  in 
Kent.  And  among  the  statutes  after  the  Norman 
Conquest  there  is  an  undated  statement  setting  forth 
peculiar  customs  of  Kent  in  matters  where  they 
differed  from  those  of  the  rest  of  the  kingdom. 

Some  of  these  differences  may  have  been  of  later 
origin,  but  a  comparison  of  the  laws  themselves  with 
other  Anglo-Saxon  laws  is  conclusive  upon  the  point 
that  important  differences  always  existed  and,  what 
is  more,  were  recognised  as  existing. 

Although  the  Kentish  laws  are  not  included 
with  other  Anglo-Saxon  laws  in  any  manuscript  but 
that  of  Rochester,  yet  they  were  known  to  King  Alfred. 
He  mentioned  them  in  the  proem  to  his  laws  as  well 
as  the  Mercian  laws  as  among  those  which  he  had 
before  him  in  framing  his  own.  Moreover,  we  have 
seen  that  at  the  time  of  the  Danish  invasion  certain 
differences  between  the  Kentish  and  other  laws  were 
known  and  noted  correctly  in  the  fragment  '  Of 
Grith  and  of  Mund.' 

Finally,  in  its  system  of  monetary  reckoning  the 
Kentish  kingdom  seems  to  have  been  peculiar  from 
the  first.  And  as  our  knowledge  of  the  Kentish 
wergelds  is  essential  to  an  understanding  of  the 
division  of  classes,  a  good  deal  must  depend  upon 
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a  previous  understanding  of  the  currency  in  which 
the  amounts  of  the  wergelds  are  described.  Before 
proceeding  further  it  is  necessary,  therefore,  to  devote 
a  section  to  a  careful  consideration  of  the  subject. 
The  experience  already  gained  will  not  be  thrown 
away  if  it  should  help  us  to  understand  the  meaning 
of  the  scaetts  and  scillings  of  the  Kentish  laws. 


II.     THE   SC^TTS   AND   SCILLINGS   OF    THE   KENTISH   LAWS. 

All  the  payments  mentioned  in  the  Kentish  laws 
are  stated  in  scaetts  and  scillings — naturally,  by  far 
the  larger  number  of  them  in  the  latter. 

What  were  these  scaetts  and  scillings?  First, 
what  were  the  scaetts  ?  ^ 

We  have  already  seen  that  before  the  time  of  Offa  The  scaetts 

.  .  .  6i  28*8 

the  silver  coinage  current  in  England  consisted  mainly  wheat- 
of  the  silver  tremisses  of  Merovingian  standard,  i.e.  f/te^Mero- 
twenty  to  the  Eoman  ounce,  or  28' 8  wheat-grains. 
These  are  known  to  numismatists  as  silver  pence  of 
the  Sceatt  series. 

That  these  silver  coins  were  those  known  bv  the 
name  of  sceatts  we  seem  to  have  the  direct  and 
independent  evidence  of  the  following  fragment 
'On  Mercian  Law,'  already  quoted  but  sufficiently 
important  to  be  repeated  here.^' 


vingian 
tremisses. 


Ceorles  wergild  is  on  Myrcna 
lage  cc  scill. 

pegnes  wergild  is  syx  swa 
micel,  fset  biS  twelf  hund  scill. 


The  ceorl's  wergeld  is  iu  the 
law  of  the  Mercians  200  scillings. 

The  thane's  wergeld  is  six 
times  as  much,  i.e.  1200  scil- 
lings. 


^  The  difference  in  spelling 
will  be  noticed.  The  Kentish 
spelling   is   mostly   sccett.     Else- 


where the  spelling  is  sceatt. 
*  Schmid,  Anhang  vii.  p.  898. 
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poiinc     bift     cyngcs     iinfeald  Then    is    the    Kiiif^'B   simple 

werj^ild  six  ))egiia  wer  be  Myrcna  ;  wergeld  six  thanes'   wergeld    by 

laga  )>«?t  is  XXX    jmsend   sceatta,  |  Mercian  law,  i.e.  30,000  sceatts, 

and  I'ji't  biS  ealles  cxx  piinda.  i  and  that  is  in  all  120  pounds. 


Now,  as   previously  observed,    the   sum   of   30,000 

sceatts  must  evidently  be    taken   as    a  round   sum. 

The  statement  that  the  King's  simple  wergeld  was 

120  pounds  or  six  times  the  thane's  wergeld  of  1200 

Mercian   scillings    seems    to    make    this    clear,    for 

7200  Mercian  scillings  of  four  sceatts  (28,800  sceatts) 

would  amount  exactly  to  120  pounds.^ 

The  That  the  sceatts  of  this  fragment  of  Mercian  law 

minted       wcre  the  same  silver  coins  as  the  scsetts  of  the  Kentish 

by  Kentish  ^^-y^g  jg  further  Confirmed  by  numismatic  evidence. 

moneyers.  •' 

The  evidence  of  the  coins  themselves  and  of  the 
names  of  the  moneyers  impressed  on  them  seems  to 
make  it  probable  that  to  a  large  extent  till  the  time 
of  Egbert,  who  was  intimate  with  Charlemagne,  and 
perhaps  even  till  the  time  of  his  grandson  Ethel- 
bald,  in  the  words  of  Mr.  Keary,  '  Kent  still  provided 
all  the  currency  of  the  South.'  -  It  would  seem,  there- 
fore, that  practically  during  the  whole  period  of  the 
issue  of  the  silver  pence  of  the  Sceatt  series  the 
greater  part  of  them  were  minted  by  Kentish  moneyers. 
And  thus  numismatic  evidence  applies  not  only  to 
the  coinage  of  Wessex  but  also  to  that  of  Mercia.*^ 


^  It  cannot  be  right,  I  think, 
to  reason  the  other  way  with 
Schmid,  that  as  there  were  30,000 
sceatts  in  the  King's  wergeld  of 
120  pounds,  there  must  have  been 
250  sceatts  in  the  pound  and  4*166 
sceatts  in  the  Mercian  scilling 
instead  of  four. 


^  Catalogue  &c.,  Introduction, 
p.  xviii. 

'  '  We  must  remember  further 
that  many  of  the  coins  of  the 
Kings  of  Mercia  were  probably 
likewise  struck  in  Kent,  and  that 
when  we  find,  as  we  do,  the  same 
moneyers'  names  occurring  on  the 
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We  can  hardly  be  wrong,  then,  in  thinking  that 
this  valuable  fragment  of  Mercian  law  in  using  the 
word  sceatt  referred  back  to  ancient  custom  before 
the  sceatt  had  been  superseded  by  the  penny,  and 
therefore  must  be  good  evidence  that  the  silver  coins 
called  sceatts  in  Mercia  were  similar  to  those  called 
scaetts  in  Kent.  In  other  words  the  Kentish  sccett, 
notwithstandinsf  the  slight  difference  in  spelling,  was 
almost  certainly  the  silver  sceatt  of  28*8  wheat- 
grains,  i.e.  twenty  to  the  Eoman  ounce. 

It  is  quite  true  that  the  word  sceatt  was  used  in 
the  laws  in  two  senses,  sometimes  for  '  money  '  or 
'  property,'  and  sometimes  for  the  coin.^  But  so  also 
was  the  sccett  of  the  Kentish  laws.^'  And  it  may  not 
always  be  easy  to  ascertain  with  certainty  which 
meaning  is  the  right  one. 

But  the  Kentish  and  Mercian  laws  were  not  alone 
in  using  the  word  for  the  silver  coin.  The  phrase 
'  sceatts  and  scillings  '  was  elsewhere  used  to  denote 
the  typical  smaller  and  larger  monetary  unit,  or 
perhaps  we  ought  to  say  the  silver  and  the  gold  unit. 

In  the  tenth-century  translation  of  the  New  Testa- 
ment the  word  denarius  is  translated  by  '  psening  ; ' 
for  long  before  this  the  penny  of  32  wheat-grains 
had  superseded  the  old  coinage  of  the  '  Sceatt  series.' 
But  in  the  translation  of  Ulphilas  the  word  '  skatt '  is 
used  for  the  silver  denarius.^ 


coins  of  a  King   of  Mercia  •  •  •  !         *  See  Schmid's  Glossari/,  sub 

and  on  the  coins  of  Ecgbeorht,  the  voce. 

probability  is  that  these  moneyers  |         '  See   Laws  of  Ethelbert,  ss. 

were  Kentishmen  who  struck  first  |   77,  78  and  79,  and  83. 

for   one  master  of  their  country  ^  In  translating  T.nke  xx.  24 

and  then  for  the  other' (16.  p.  xvii).  and  Mark  xii.  15,  '  Show  me   a 
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Sceatts 

and 

scilUags. 


At  the  same  time  it  is  important  to  observe  that 
the  word  sciUing  was  the  Gothic  word  applied  to  the 
gold  solidits  in  le^i^al  documents  of  the  sixth  century 
during  Gothic  rule  in  Italy. 

According  to  the  bilingual  records  in  the  archives 
of  the  Gothic  church  of  St.  Anastasia  at  Kavenna 
payments  were  made  in  so  many  '  skilligans.'  ^  So 
that  probably  silver  skatts  and  certainly  gold  scillings 
were  familiar  to  the  Goths  of  Italy. 

Again,  sceatts  and  scillings  were  evidently  the 
two  monetary  units  familiar  to  the  mind  of  Caedmon 
or  whoever  was  the  author  of  the  metrical  transla- 
tion of  Genesis.  In  c.  xiv.  23  Abraham  is  made  to 
swear  that  he  would  take  neither  '  sceat  ne  scilling  ' 
from  the  King  of  Sodom. 

Moreover,  in  the  fragment  on  Oaths  "  in  the  Anglo- 
Saxon  Laws  (Thorpe,  p.  76)  the  same  phrase  is  used  ; 

On  lifiendes  Godes  naman.  ne  ,  (s.  11)  In  the  name  of  the 
tSearf  ic  N.  sceatt  ne  scylling.  ne  living  God  I  owe  not  to  N.  sceatt 
psenig  ne  paeniges  weort5.  {  nor    scilling,    not     penny     nor 

;  penny's  worth. 


penny,'  the  word  used  to  translate 
'  denarius  '  is  sJcatt. 

Again,  Luke  vii.  41,  the  two 
debtors,  one  owing  500  and  the 
other  50  denarii,  are  translated  by 
Ulphilas  as  owing  *  skatte  finf- 
hunda '  and  '  skatte  finftiguns.' 

Again  in  John  xii.  5,  '  Why 
was  not  the  ointment  sold  for  300 
denarii  ?  '  '  ccc  skatti '  are  the 
words  used,  and  so  also  in  the 
parallel  passage  Mark  xi.  5, 
thrijahunda  skatti.' 

In  all  these  cases  it  seems  to 
be  clear  that  the  shatt  is  the  coin. 


And  that  it  was  a  silver  coin  seems 
to  be  shown  by  the  use  by  Ulphilas 
of  the  word  skatt  in  reference  to 
the  'thirty  pieces  of  silver'  in 
Matt,  xxvii.  6-9. 

^  The  word  occurs  seven  times 
in  the  five  Gothic  records  from 
Naples  and  Arezzo  generally  ap- 
pended to  editions  of  '  Ulfilas.'  In 
the  edition  of  Massmann  (Stutt- 
gart, 1857)  see  vol.  ii.  p.  810.  In 
that  of  Heyne  and  Wrede  (Pader- 
born,  1896)  see  p.  227  &c. 

^  Schmid,  Anhang  x.  p.  404  ; 
Thorpe,  p.  76. 
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Surely  in  both  cases  the  phrase  '  sceatt  ne  scil- 
ling '  refers  to  coins  or  units  of  account  of  two 
denominations  in  current  use,  as  in  the  Kentish  laws. 

It  is  even  possible  perhaps  to  find  an  illustration 
of  the  reckoning  in  sceatts  and  scillings  in  the 
well-known  passage  in  the  '  Scald's  Tale '  already 
quoted. 


se  me  beag  forgeaf 
on  tham  siex  hund  wses 
smaetes  goldes 
gescyred  sceatta 
scilling-rime. 


He  me  a  bracelet  gave 

on  which  six  hundred  was 

of  beaten  gold 

scored  of  sceatts 

in  scillings  reckoned. 


^o" 


If  these  words  may  be  properly  translated  literally 
'  Of  sceatts  in  scillings  reckoned '  ^  and  are  taken 
to  mean  '  600  sceatts  in  scillings  reckoned,'  the 
phrase  accords  very  closely  with  the  method  of 
reckoning  in  the  Salic  Laws — '  so  many  hundred 
denarii,  i.e.  so  many  solidi.' 

Eeturning  to  the  sceatts  and  scillings  of  the  Laws 
of  Ethelbert,  the  most  obvious  suggestion  would  be 
that  the  currency  in  Kent  was  similar  to  that  on  the 
other  side  of  the  Channel  under  the  Merovingian 
princes.  The  two  courts  were  so  closely  connected 
by  Ethelbert's  marriage,  and  probably  by  trade 
intercourse,  that  the  most  likely  guess,  at  first  sight, 
would  be  that  the  Kentish  scastts  were  silver  tremisses 
and  the  Kentish  scillings  gold  solidi  like  those  of  the 
Lex  Salica. 

We  have  seen  that  the  Merovingian  currency  was 
mainly  in  gold  tremisses.,  and  as  many  of  the  100  gold 


^  This  may  be  doubtful: /Scea^  i  sceatta,  gen.  plural  of  'sceatt,' 
^a  sciWin^-rim,  *  gold  to  the  worth  nummus,  pecunia.  Grein,  ii.  p. 
of  600  scillings,'  Grein,  ii.  p.  408  ;   i   405. 
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tremisses  contained  in  tlie  celebrated  '  Crondale  find' 
are  believed  by  numismatists  to  have  been  coined 
in  Kent,  by  Englisli  money ers,  tlie  currency  of  gold 
tremisses  in  Enirland  is  directly  confirmed,  thouu'li 
the  silver  currency  seems  very  soon  to  have  super- 
seded it.^ 

At  the  date  of  Ethelbert's  Laws  (a.d.  596)  the 
Merovingian  currency  was  still  mainly  gold — i.e.  gold 
tremisses,  three  of  which  went  to  the  gold  solidus  of 
the  Salic  Laws.  And  if  the  scilling  of  Ethelbert,  like 
the  solidus  of  the  Franks,  had  been  a  solidus  of  forty 
denarii  we  misfht  have  concluded  at  once  that  Ethel- 
bert's  scilling,  like  the  Merovingian  solidus,  was  a 
solidus  of  three  gold  tremisses,  or  forty  silver  sceatts. 

But  the  facts  apparentl}^  will  not  allow  us  to  come 
to  this  conclusion. 

Schmid  has  shown — I  think,  conclusively — by 
inference  from  certain  passages  in  Ethelbert's  Laws, 
that  the  Kentish  scilling  was  of  tioenty  scsetts  instead 
of  forty. ^  We  therefore  must  deal  with  the  Kentish 
scilling  on  its  own  evidence. 


'  British   Museum  Catalogue,  i  toes  are  said   in   s.  71  to  be  re- 
Anglo-Saxon  series,  vol.  i.  xiii.  '  spectively  worth  half  the  fingers. 

^  See  Schmid's  Glossary,  sub  The  finger  nail  in  s.  71  at  1  scil- 
'  Geldrechnung,'  p.  594.  The  in-  ;  ling  compares  with  the  other  toe 
ference  seems  to  be  too  strong  to  j  nails  at  10  scaetts  in  s.  72 — again 
be  disregarded.  Comparing  s.  54  |  one  half.  Presuming  that  the 
with  ss.  70-72,  the  great  toe  is  \  scale  of  one  half  is  maintained 
valued  at  10  scillings,  i.e.  half  the  |  throughout,  30  scaetts  is  half  3 
value  of  the  thumb  in  s.  54,  viz.  '  scillings  and  10  scaetts  half  one 
20  scillings.  And  it  is  stated  in  scilling.  The  scilling,  therefore, 
s.  54  that  the  thumb  nail  is  worth  i  must  be  20  scaetts. 
3  scillings,  and  in  s.  72  that  the  This  conclusion  is  strength- 
toe  nail  is  to  be  paid  for  at  30  ened  by  the  graduated  scale  of 
scaetts,  which  would  be  half  3  scil-  j  payments  in  ss.  33-36,  viz.  50 
lings   of  20   sceatts.     The   other  i  scaetts   {i.e.  1^  scilling)  3,  4,  10, 
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Now,  twenty  sceatts  of  28*8  wheat-orrains,  as  we  KenUsh 

•^  o  '  scilling 

have  seen,  made  the  Eoman  ounce  of   570    wheat-  of  20 
grains.       The    Kentish    scilhng   was    therefore    the  one  ounce 
equivalent  of  an  ounce  of  silver.     And  thus  in  the  °^  ^^^^^^' 
Kentish  laws,  so  far  as  reckoning  in  silver  was  con- 
cerned, the  same  method  was  adopted  as  that  of  the 
Welsh,  who  reckoned  in  scores  or  uncice  of  silver,  and 
that  which  became  the  common  Frankish  and  Norman 
reckoning  of  twent}^  pence  to  the  ounce  and  twelve 
ounces  to  the  pound. 

Indeed,  when  w^e  consider  that  under  common 
Scandinavian  custom  2[old  and  silver  were  weighed 
and  reckoned  in  marks,  ores^  and  ortugs,  it  would 
seem  natural  that  the  Kentish  immigrants  from  the 
North  should  have  been  already  familiar  with  a 
reckonino'  in  ores  or  ounces  of  silver. 

But  why  did  they  call  the  ounce  of  silver  a  scil- 
ling ?  We  might  as  well  perhaps  ask  why  the  Wessex 
scilling  was  five  pence  and  the  Mercian  scilling  four 
pence.  But  the  word  scilling  had,  as  we  have  seen, 
been  used  by  the  Goths  in  Italy  for  the  gold  solidus. 
And  on  the  Continent  the  gold  solidus  in  the  sixth 
and  seventh  centuries,  and  indeed  till  the  time  of 
Charlemaone,  was  so  far  the  recognised  symbol  of 
value  that  the  wergelds  of  the  Northern  tribes,  whether 
they  remained  in  the  north  or  emigrated  southwards, 
were  invariably  stated  in  their  laws  in  gold  solidi. 
The  most  natural  inference  would  therefore  seem  to 


20  scillings.  See  also  s.  16,  where  i  to  make  these  figures  comport 
the  scale  is  30,  50  (?  60)  sceatts  j  with  the  Mercian  scilling  of  4 
and  6  scillings  (120  scaetts).  In  i  scaetts  or  the  Wessex  of  5  scaetts 
8S.  58-60  a  bruise  is  1  scilling,  {  or  the  Salic  solidus  of  40  scaBtts. 
covered  30  scaetts,  uncovered  20  '  The  conclusion  must  be  that  the 
scaetts.   It  seems  to  be  impossible  '  Kentish  scilling  was  of  20  scaetts. 

G  G 
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The 
Kentish 

scilling 
probably 
a  soliilui^ 
of  two 
gold 

tremi>scb 
like  the 
Saxon 
solidus. 


be  that  the  Kentish  sciUinLi-,  Kke  that  of  the  Salic  Law, 
must  have  been  a  gold  solidus  equated,  however,  in 
account  with  twenty  silver  pence  or  sca3tts. 

Now,  at  the  ratio  of  1  :  10  the  ore  or  ounce  of 
twenty  silver  scastts  would  equal  a  gold  solidus  of 
two  o'old  tremisses  instead  of  three. ^  And  when  it  is 
considered  that  the  main  Merovingian  currency  on 
the  other  side  of  the  Channel  was  of  gold  tremisses 
it  seems  natural  that  the  ounce  of  silver  should  be 
equated  with  an  even  number  of  gold  tremisses. 

Nor  would  there  be  anything  unprecedented  or 
unusual  in  a  gold  solidus  of  two  tremisses  instead  of 
three.  For  we  have  seen  that  when  Charlemagne  con- 
quered the  Frisians  and  the  Saxons,  he  found  that 
the  solidi  in  which  they  had  traditionally  paid  their 
wergelds  were  not  always,  like  the  Imperial  and  the 
Salic  solidi,  of  three  gold  tremisses,  but  that  each 
district  had  its  own  peculiar  solidus.  The  solidus  of 
the  southern  division  of  Frisia  was  of  two  and  a  half 
gold  tremisses.  The  solidus  of  the  middle  district 
was  the  ordinary  gold  solidus  of  three  tremisses.  The 
traditional  solidus  of  the  district  presumably  nearest 
to  the  Jutes,  i.e.  on  both  the  Frisian  and  the  Saxon 
side  of  the  Weser,  was  the  solidus  of  two  tremisses. 
The  Saxon  solidus  of  two  tremisses,  representing  the 
one-year-old  bullock,  was  that  in  which  according 
to  the  Lex  Saxonum  the  Saxon  wergelds  had  been 
traditionally  paid. 

We  have  no  distinct  mention  of  a  Jutish  solidus, 
but  as  the  Jutes  probably  came  from  a  district  not 
far  from  that  of  the  North  Frisians  and  Saxons  there 


^  576  divided  by  10  =  57*6,  i.e.  two  tremisses  of  28-8  wheat-grains. 
As  regards  the  ratio  1 :  10  see  sttjjra,  p.  439. 
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would  be  nothing  abnormal  or  surprising  in  their 
reckoning  in  the  same  solidus  as  their  neighbours — 
viz.  in  the  gold  solidus  of  two  tremisses  and  in  the 
Kentish  immigrants  continuing  the  same  practice. 
But  this  as  yet  is  only  conjecture. 

So  far,  then,  as  the  facts  of  the  prevalent  coinage 
and  currency  are  concerned,  all  that  can  be  said  is 
that  the  hypothesis  that  the  Kentish  scilling  was  that 
of  two  gold  tremisses  has  a  good  deal  of  probability 
in  its  favour.  But  there  is  other  and  more  direct 
evidence  of  the  truth  of  the  hypothesis. 

In  the  first  place,  as  already  stated,  in  the  pre- 
face to  King  Alfred's  Laws  he  expressly  mentions 
his  knowledge  of  the  laws,  not  only  of  Ine  and  of 
Offa,  but  also  of  Ethelbert,  the  inference  being  that 
in  his  own  laws  he  retained,  inter  alia,  some  of  the 
enactments  of  Ethelbert  which  were  in  his  own  view 
worth  retaining.^ 

Now,  King  Alfred  Ji.ved  the  kings  mund-byrdatjive  Confirma- 
poiinds  of  silver,  i.e.  240  Wessex  scillings,  while  he  othlr^ 
must  have  known  that  in  the  Kentish  law  the  king's  ^^ile^^^^' 
mund-byrd  was  fifty  Kentish  scillinc^s.     The  difference  ^^^"s!^ 

.     .  '^  ^  mund- 

m  scilhngs  must  have  struck  him,  but  he  probably  byrd  of 

fivp 

knew  perfectly  well  what  the  Kentish  scillings  were,  pounds 
For  when  we    compare  these  two   mund-byrds  we  to^^vlssex 
find  that  at  a  ratio  between  gold  and  silver  of  1  :  12  a^*^  Kent, 
(which,  as  we  have  seen,  was  the  Frankish  ratio  of 
Charlemagne's   successors)  fifty  Kentish    scillings  of 
two  gold  tremisses  did  equal   exactly  five  pounds. 

^  Alfred's   words  were :    '  But  first    among     the    English   race 

tliose   things   which  I  met  witli,  received    baptism,    those    which 

either   of    the   days    of    Ine   my  seemed  to  me  the  rightest,  those 

kinsman,  or  of  Offa  King  of  the  I  have  here  gathered  together  and 

IMercians,  or  of  yEthelbryht,  who  omitted  the  others  ' 

G   G   2 
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Fifty  Kentish  scilliiio's  or  100  jMerovingian  i>ol(l 
tremisses  at  1  :  12  were  e{\\u\\  to  J  200  silver  tre- 
misses  or  sceatts  of  the  same  weight,  i.e.  five  pounds 
of  240  sceatts  ;  or,  in  other  words,  100  gold  tremisses 
{novd  moneta)  were  equal  at  the  same  ratio  to  live 
pounds  of  240  of  King  Alfred's  pence  of  32  wheat- 
grains.     The  equation  was  exact. 

And  further,  we  have  seen  that  in  the  time  of  Cnut 
the  Kentish  king's  mund-byrd  was  well  known  and 
declared  to  be  five  pounds  according  to  Kentish  law, 
although  in  that  law  it  was  stated  to  be  50  scillings. 

The  passage  has  already  been  quoted  from  the 
MS.  G  of  Cnut's  Church  law,  s.  3,  in  which,  after 
stating  that  '  the  grith-bryce  of  the  chief  minster  in 
cases  entitled  to  "  bot  "  is  according  to  the  king's 
mund,  that  is  five  pounds  by  English  law,'  the 
additional  information  is  inserted,^ 

On  cent  lande  set  ])am  mund  j  In  Kent  land  for  the  miind- 
bryce  v  pund  ])am  cingce.  i   bryce  v  pounds  to  the  King. 

Further  in  the  same  MS.  G  of  Cnut's  secular 
law,  s.  63,  is  the  following  :  ^ — 

Gif  hwa  ham  socne  ge  wyrce  i  If  anyone  commit  hamsocn 
ge  bete  p  mid  .v.  pundan.  ])am  |  let  him  make  bot  for  it  with  v 
cingce  on  engla  lage  J  on  cent  set  \  pounds  to  the  King  by  English 
ham  socne  v.  J>am  cingce  j  ])reo  I  law,  and  in  Kent  from  hamsocn  v 
])amarce  bisceope  J  dena  lage  swa  ,  to  the  King  and  three  to  the  arch- 
hit  sersteod  'j  gif  bine  mon  paer  i  bishop  and  by  Danish  law  as  it 
afylle  liege  segilde.  1  formerly  stood,  and  if  he  there  be 

I  killed  let  him  lie  unpaid  for. 

It  is  not  very  clear  what  the  hamsocn  was.  In 
the  Latin  versions  it  is  translated  by  '  invasio  domini.^ 
And  it  seems  to  be  the  same  thing  as  the  '  heimsokn  '  of 


^  British  Museum  Cott.  Nero 
A.  1.  fol.  5,  and  supra,  p.  346. 


^  British\Museum,  ihid.  fol.  33  b. 
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the  Norse  laws.^  It  seems  to  be  a  breach  of  the  peace 
within  the  sacred  precinct  of  the  'heim,'  and  the 
penalty  seems  to  place  it  on  the  same  ground  as  the 
borh-bryce  and  mund-byrd  of  the  king  so  as  to  have 
become  in  Cnut's  time  one  of  the  crimes  which  in 
Kent  also  involved  a  penalty  of  fifty  Kentish  scillings.^ 

Here,  then,  the  inference  again  is  that  fifty 
Kentish  scillings  were  known  in  Cnut's  time  to  be 
equal  to  five  pounds  of  silver. 

It  is  quite  true  that  these  two  statements  of 
Kentish  law  are  not  found  in  the  other  manuscripts 
of  Cnut's  laws,  so  that  in  one  sense  they  may  be 
regarded  as  interpolations,  but  in  the  MS.  G  they  are 
not  insertions  made  afterwards.  In  both  passages  the 
words  form  an  integral  part  of  the  text,  which 
throughout  is  written  in  a  clear  and  excellent  hand. 

It  is  difficult  to  suggest  any  reason  for  the  inser- 
tion of  these  two  statements  of  Kentish  law  other  than 
the  deliberate  intention  to  point  out  that  the  amount 
of  the  Kentish  king's  mund-byrd  of  fifty  Kentish 
scillings  was  the  same  as  the  Wessex  mund-byrd  of 
five  pounds  of  silver. 

In  addition,  therefore,  to  the  fact  that  at  a  ratio 
of  1  :  12  between  gold  and  silver  the  two  amounts 
were  alike,  these  passages  seem  to  show  that  the 
penalty  of  fifty  Kentish  scillings  had  become 
permanently  recognised  in  Cnut's  time  as  equal  to 
the  English  penalty  of  five  pounds  of  silver.^ 


'  See  Gulathing,  178.  |  ment '  Of  Grith  and  of  Mund '  that 

"^  Compare      Cnut's      secular  it  was  well  known  that  in  Kentish 

\ii\V3,B.  59,  onBorli-hrtjce.  In  both  law  '  the  niund-bryce  of  the  King 

passages     the    additional    words  and  the  archbishop  were  the  same.' 

'  and  three  to  the  archbishop  '  do  ^  See  also  Anliang  iv.  Schmid, 

not  seem  to  be  taken  from  Kentish  ;   p.  385. 

law.     It  is  obvious  from  the  frag-  ! 
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If  the  comparison  had  l)eeii  made  throughout  in 
silver  sceatts,  the  equation  woukl  not  have  held  good 
so  exactly,  for  1 000  sceatts  would  not  have  equalled 
exactly  five  pounds,  i.e.  1200  of  the  same  sceatts. 
The  exact  equation  seems  to  have  been  between  fifty 
Kentish  gold  scillings  of  two  tremisses,  and  five  pounds 
of  silver  at  the  current  Frankish  ratio  of  1  :  12.  !So 
that  the  direct  evidence  of  these  passages  from  Cnut's 
laws  goes  very  far  to  verify  the  hypothesis  derived 
from  numismatic  considerations  that  the  scilling  of 
the  Kentish  laws  was  a  gold  scilling  of  two  tremisses, 
like  that  of  the  Continental  Saxons  and  North-East 
Frisians. 
Scffitts  It  is,  however,  only  fair  to  say  that  Schmid,  while 

have  been  adhering  to  the  view  that  the  Kentish  scilling  was  of 
farthings,  twenty  sccatts,  has  suggested  that  these  sceatts  may 
have  been,  not  silver  tremisses  or  pence,  hut  farthings, 
so  that  the  Kentish  scilling  of  twenty  farthino's  might 
be  identical  with  the  Wessex  scilling  of  t)d.^  Konrad 
von  Maurer  held  the  same  view.  ^  But  if  this  could  be 
supposed  for  a  moment,  the  Kentish  scastt  would  then 
be  only  one  quarter  of  the  sceatt  of  the  fragment  of 
Mercian  law,  and  the  mund-byrd  of  King  Ethelbert 
would  be  only  a  quarter  of  that  of  the  Wessex  King, 
notwithstanding  the  assertion  in  MS.  G  of  the  Laws 
of  Cnut  that  the  Kentish  mund-byrd  was  five  pounds 
of  silver,  like  those  of  other  English  laws.  With 
all  deference,  therefore,  to  the  view  of  these  great 
authorities,  a  careful  examination  of  the  evidence 
seems   to  lead  to  the  conclusion  that  it  cannot  be 


^  See    Schmid,  Glossary,  sub   j   Angelsachsische      Rechtsverhiilt- 
Geldrechnnng,'  p.  594.  nisse,'    in  the   Kritische    Uebcr- 

•  Konrad  von  Maurer's '  Ueber  i   schaic,  vol.  iii.  p.  48. 


Laws  of  Ethel bert. 


455 


maintained.  Nor  does  there  appear  to  be  any  reason 
why  the  Kentish  scilling  should  be  expected  to  be  the 
same  as  the  Wessex  scilhng,  as  we  know  that  the 
Wessex  sciUino-  of  56/.  differed  from  the  Mercian 
scilling  of  4c/. 

We  adhere,  then,  to  the  view  that  the  Kentish 
scilling  was  a  scilling  of  two  gold  tremisses  like  the 
Saxon  solidus,  and  that  it  was  equated  with  the  ore 
or  Eoman  ounce  of  silver,  i.e.  twenty  sceatts. 

The  reader  will  be  able  to  form  his  own  judgment 
as  to  whether  examination  of  the  various  clauses 
of  the  Kentish  Laws  and  the  amounts  of  the  wer- 
gelds  and  other  payments  now  to  be  considered  will 
confirm  this  conclusion  or  not.  I  think  it  will  be 
found  substantially  to  do  so. 


Kentish 
scilling 
therefore 
of  two 
gold  tie- 
misses  or 
twenty 
silver 
scietts  or 
Roman 
ounce. 


]I1.    THE    LAWS    OF    ETPIELBERT. 

The  Laws  of  Ethelbert  be^in  with  the  headino- : 
'These are  the  dooms  w^hichKing  Ethelbert  established 
in  the  days  of  Augustine.' 

This  heading  probably  did  not  form  a  part  of  the 
original  laws,  but  it  may  serve  to  remind  us  that 
ecclesiastical   influence   must   be   reckoned   with  in  Evidence 

of  clerical 

their  consideration  and  that    some  of  their  clauses  influence. 
may    have    been   modifications   of  ancient    custom 
rather  than  statements  of  what  it  originally  was. 
The  first  clause  is  as  follows  : — 


Godes    eoh   ^ 

ciricean  .  xii  . 

The  property  of  God 

gylde. 

and  of  the  Church. 

VI  fold 

Biscopes  feoh 

.  xi  .  gylde. 

A  bishop's 

11     „ 

Preostes  feoh  . 

ix  .  gylde. 

A  priest's  . 

9     „ 

Diacones  feoh 

.  vi  .  gylde. 

A  deacon's 

0     „ 

Cleroces  feoh  . 

iii  .  gylde. 

A  clerk's  . 

o     „ 

Cyric-friS  .  ii  . 

gylde. 

Church  frith 

<2 

M[ce|;elj  fri«  . 

ii  .  gylde. 

[Moot]  frith       . 

2     „ 

46(1 


Earhj  Kciiti.sh   CtiMcnn 


Mund- 
byrd  of 
the  Kin* 
r>3  scil- 
linps. 


This  clause  is  read  by  Thorpe  and  Schmid  and 
Lieberinauu  as  enacting  that  thefts  were  to  be  })aid 
for  on  tliis  scale,  so  many  multiples  of  the  value  of 
the  goods  stolen.^ 

Clause  2  enacts  : — 

Gif  cyning  his  leode  to  him 
gehatot^.  "]  hcom  mon  \>wy  yfcl 
gedo  .  ii  .  bote.  "]  cyninge  .1 .  scil- 
liiicra. 


If  the  Kiiif,'  call  his  Inod  to 
him  and  any  one  there  do  them 
evil,  the  hot  is  twofold  and  50  scil- 
lings  to  the  King. 


Here  are  two  distinct  tliinos.  The  hot  is  the 
payment  to  the  person  called  to  the  King.  While 
thus  in  attendance  any  injur}"  is  to  be  paid  for  two- 
fold. The  payment  of  fifty  scillings  to  the  King  is 
the  mund-byrd  or  payment  for  breach  of  his  protec- 
tion or  peace. 

Clause  3  is  as  follows  : — 


Gif  cyning  aet  mannes  ham 
drincaeS  "J  ])a;r  man  lyswaes  hwset 
gedo  twi  bote  gebete. 


If  the  King  drink  at  any  one's 
'  ham '  and  any  one  there  does 
something  ^^'rong,  then  let  him 
pay  twofold  bot. 


That  is,    the  presence   of  the  King  at    a   subject's 
house  is  the  same  thing  as  the  subject  being  in  the 
King's  protection,  and  the  bot  for  any  wrong  done  to 
the  subject,  while  the  King  is  there,  is  doubled. 
Clause  4  enacts  : — 

Gif  frigman  cyninge  stele  .  ix  .   j         If  a  freeman  steal  from  the 
gylde  forgylde.  i   King,  let  him  pay  ninefold. 

It  seems  at  first  sight  hardly  likel}^  that  the  Arch- 
bishop shoidd  be  compensated  elevenfold  and  the 
King   only  ninefold,  but  as  this  is  repeated  in  the 


^  Compare  the  '  octogild  '  and 
*  novigild  '  of  the  Alamannic  and 
other  laws.     The  literal  meaning 


of  '  xii  gylde  '  seems  to  be  payable 
with  '  twelve  times  the  gylde.' 
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statement  of  the  Kentisli  law  in  the  fraoment '  Of  Grilh 
and  of  Mund '  the  text  may  be  taken  as  correct. 
Clause  5  enacts  : — 


Gif    in    cj'ninges    tune    man 
mannan  ofslea  .  1  .  scill.  gebete. 


If  a  man  slay  another  in  the 
King's  tun,  let  him  make  bot  with 

50  scillings. 


The  bot  here  again  is  evidently  the  mund-byrd 
payable  to  the  King  for  breach  of  his  protection,  ix. 
fifty  Kentish  scillings. 

Clause  6  enacts  : — 

Gif  man  frigne  mannan  of-  j  If  any  one  slay  a  freeman,  50 
sleaht5  cyningc  .  1 .  scill  to  drilitin-  i  scillings  to  the  King  as  drihtin- 
beage.  heag. 

Here  again  the  payment  is  to  the  King,  but  in 
this  case,  if  the  word  is  to  be  taken  literally,  it  is  not 
perhaps  for  breach  of  his  peace,  but  for  the  Mllimi 
of  his  yuan.  He  claims  it  as  his  '  drihtin-beag  '  or 
lord's-ring.  It  is,  to  use  the  later  Saxon  phrase,  the 
KinQ*'s  manbot  or  value  to  him  of  his  man  killed. 

Up  to  this  point    the    question    of  wergeld  has  King's 
not  been  mentioned  at  all.      But  in  Clause  7  is  the  and  out- 
followino'  •  1 ^■^^^''  P^y 

Gif  C3'ninges  ambiht-smiS  o]>])e 
laad-rinc  mannan  ofsleh'S.  medu- 
inan  leodgelde  forgelde. 


If   the    King's   amhiht-smitU         ^ 
[official-smith]  or  laad-rinc  [out- 
rider] slay  a  man,  let  him  pay  a 
viedume  leodgeld. 


Liebermann  w^ould  insert  the  word  '  man '  after 
'  rif  and  so  read  this  clause  as  statino-  the  weroeld 
of  the  King's  smith  and  laadrinc-man  when  slain  to 
be  a  '  medume  wergeld '  (mittleres  wergeld).  But 
the   clause   is    complete    as   it   stands   without   the 

■  The  division  of  the  words  in      laadrinc    mannan    of   sIchcS    mo- 


thc    MS.    is     as     follows :    '  Gif 
cyningcs      ambiht      sniit5      o})))c 


dumanleod  geldc  forgelde.' 
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insertion  of  '  man,*  and,  so  read,  would  mean  that  the 

smith  and  the  outriders  ol*  the  King,  if  they  slay  a  man, 

are    to    pay  a  '  medume  leodgeld.'     But  what  does 

tliis  mean  ?     The  word  medume  was  translated   by 

Wilkins  by  '  moderata.'     Thorpe  read  the  phrase  as 

meaning  '  a  Judf  wergeld ;  '  '   Schmid  as  a  '  fit  and 

proper '  one  ;  and  Liebermann  would  take  it  to  refer 

to    the    wergeld    of  a   person   of  middle    rank   or 

position.     We  must  leave  the  true  meaning  for  the 

present  in  doubt. 

Reason  Apart    from  the  amount  of  the  wergeld,  if  we 

a  full         would  understand  this  passage  we  have  surely  first  to 

Their  ^       cousider  for  what  reason  these   tw^o   royal   officials 

danprous   should  be  siuo'led  out  from  all  others  and  made  liable 

work.  ^ 

to  pa}^  wergelds.  The  inference  must  be  that  in  the 
performance  of  their  duties  they  were  peculiarly  liable 
to  injure  others.  The  King's  smith  in  his  smithy 
forging  a  weapon,  and  the  outrider  forcing  a  way 
for  the  King  through  a  crowd,  might  very  easily  in 
the  excitement  of  work  cause  the  death  of  another. 
Whether  they  were  already  liable  to  pay  a  wergeld  ^ 
or  not,  the  wergeld  was  not  to  be  the  usual  one.  It 
was  to  be  a  '  medume  leodgeld.' 

o 

For  the  present  the  exact  meaning  may  be  left 
open,  but  whether  the  true  reading  be  a  half-wergeld 
or  not,  the  inference  seems  to  be  that  a  fidl  wergeld 
was  not  to  be  paid.  Probably  it  had  come  to  be 
recognised   that   a  person    engaged    in    a    specially 


^  So     also     Grimm     in     his   j   and  'medeme  thegn,'  Cnut,  ii.  71, 
Deutsche    Bechts     Alterthumer,   \   s.  2. 

p.  653, '  dimidio,  nicht  moderato,  \  ^  Possibly  the  King's  servants 
wie  Wilk.  iibersetzt.'  Compare  !  were  otherwise  exempt  for  injuries 
'  medeme  mynster,'  supra,  p.  346,      done  in  carrying  out  their  work. 
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dangerous  trade  could  not  be  held  responsible  to  the 
same  extent  as  in  the  case  of  an  ordinary  homicide.^ 
These  considerations  are  important,  because  the 
'  medume  '  wergeld  will  again  claim  notice  and  every 
hint  is  valuable  when,  as  in  the  case  of  these  laws, 
we  have  only  hints  to  guide  us. 

In  Clause  8,  the  King's  mund-byrd  is  declared  to 
be  fifty  scillings ;  and  the  next  two  clauses  relate 
to  injuries  done  to  the  King's  servants. 


Gif  man  wiS  cyninges  raaegden- 
man  gelige'S  .  1  .  scillinga  gebete. 

Gif  hio  grindende  )?eowa  sio 
.  XXV  .  scillinga  gebete.  Sio  ]>ridde 
.  xii  .  scillingas. 

Cyninges  fed-esl .  xx  .  scillinga 
forgelde. 


to  King's 
servants. 


10.  If    any   one    lie   with    a   Bets  for 
King's  maiden,  let  him  pay  a  hot   harm  done 
of  50  scillings. 

11.  If  she  be  a  grinding  slave, 
let  him  pay  a  bot  of  xxv  scillings. 
The  third  [class]  xii  scillings. 

12.  Let  the  King's  fed-esl  be 
paid  for  with  xx  scillings. 


These  bots  are  evidently  paj^able  to  the  King  for 
nijuries  done  to  him  by  abuse  of  his  servants  of 
different  grades.     They  were  not  wergelds. 

We  have  now  done  with  these  bots  to  the  King, 
and  the  laws  turn  to  consider  injuries  done  and  bots 
due  to  the  eovL 


Gif  on  eorles  tune  man  man- 
nan  ofslaeh'S  .  xii  .  scill.  gebete. 


13.  If  a  man  slay  another  in   Bots  due 
an  eorVs  tun,  let  him  make  bot   to  the 
with  xii  scillinjrs.  ^^"^' 


1  Cf.  Booh  of  Aicill,  p.  267, 
where  injury  inflicted  in  quick 
drivinrj  or  at  tuorJc  has  only  a 
half  fine  ;  '  tlie  excitement  of  the 
work  or  of  quick  driving  takes  the 
other  half  line  off  them.'  See 
also  the  elaborate  rules  with 
regard  to  accidents  of  the  smith 
in  his  smithy,  p.  187  &c.  The 
general  rule  stated  is  '  that  the 
person  who   plies   the  sledge   on 


the  anvil  is  exempt  from  penalties 
for  injuries  arising  from  the 
work  he  is  engaged  on ;  '  and 
again,  'if  either  the  sledge  or  anvil 
break,  he  is  exempt  for  injuries  to 
idlers,  and  he  pays  one  third  com- 
pensation to  fellow  labourers,  &c.' 
Clerical  influence  may  perhaps  be 
recognised  in  both  the  Brehon  and 
Kentish  clauses. 


400  Edrhj  Kentish  Custom. 


Gif    wi8    eorles    birolc    man   I         14.  If  a  man  lie  with  an  rorZ's 


<,'eli<?eS  .  xii  .  scill.  gebetc. 


birrlr,  let  him  make  hot  witli  xii 
scillinjjs. 


And  then  from  the  bots  due  to  the  eorl  the  laws 
pass  to  those  due  to  the  ceorl.  The  following  clauses 
show  that  under  the  Kentish  laws  the  ceoii  also  had 
a  niund-byrd. 

Bots  due            Ceorles  mnnd-byrcl    .  vi  .  scil-  15.  A    ceorl's    mmicl-byrd    vi 

to  the           lingas.  scillings. 

ceorl.                  Q-^  ^^.-^  ceorles   birelan  man  16.  If  a  man  lie  with  a  ceorl's 

gelige(5   .  vi  .    scillingum   gebete.  !  birele,  let  him  make  bot  with  vi 

act  ))fere  ot$ere  ])eowan  .  1 .  scaetta.  :   scillings  ;  if  with  the  slave  of  the 

act  |)are  pricldan  .  xxx  .  scaetta.  i   second  class  1  sca^tts  ;  if  with  one 

!   of  the  third  class  xxx  scaetts. 

Thus  we  get  a  scale  of  mund-byrds  or  penalties 
due  for  breach  of  the  peace  or  protection  of  the 
Khio',  the  eorl,  and  the  ceorl : — 


Mund- 

King's  mund-byrd 

.     50  scillings 

byrd  of 
King,  eorl, 

Eorl's 

.     12       „ 

and  ceorl. 

Ceorl's           „ 

.       6       „ 

but  so  far  we  have  learned  nothino-  about  the  amount 
of  their  wergelds. 

Clause  17  fixes  the  bot  for  inroad  into  a  man's 
'  tun '   at  six  scillings  for  the  first  person  entering, 
three  for  the  next,  and  one  for  the  rest. 
Lending  Then  follows  an  interestinsf  set  of  clauses,  which 

a  weapon  ^  . 

in  a  brawl.  I  think  must  be  read  together,  as  all  referring  to  the 
case  of  what  might  happen  in  a  brawl  in  which  one 
man  lends  a  weapon  to  another. 

Gif    man    mannan    waepnmn  18.  If  a  man  fmuiishes  weapons 

bebyre]?   'Sser   ceas  weor6  "]  man  i  to  another  inhere  there  is  strife, 

nsenig  yfel  ne  gedej) .  vi .  scillingmn  j  and  the  man  does  no  harm,  let 

gebete.  !  him  make  bot  with  vi  scillings. 
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Gif  wej^  reaf  sy  gedon  .  vi .  scil-  I 

lingimi  gebete.  , 

Gif  man   ])one  man  ofslereh'5 

.  XX  .  scillinguni  gebete.  . 


Gif  man  mannan  ofsloehS 
medume  leod-gild  .  c  .  scillinga 
gebete. 

Gif  man  mannan  ofsleah'5  set 
opennm  graefe  .  xx  .  scillinga 
forgelde  "j  in  .  xl .  nihta  ealne  leod 
forgelde. 

Gif  bana  of  lande  gewitej)  ]?a 
magas  healfne  leod  forgelden. 


19.  If  lueg-reaf  [street  rob- 
bery] be  done,  let  him  make  bot 
with  vi  scillings. 

20.  If  any  one  slay  that  man 
['i.t'.  to  whom  he  lent  the 
weapons] ,  let  him  [the  lender] 
make  bot  with  xx  scillings. 

21.  If  a  man  slay  another,  let 
him  [the  lender]  make  bot  with 
a  medume  leod-geld  of  c  scillings. 

22.  If  a  man  slay  another, 
let  him  at  the  open  grave  ^  pay  xx 
scillings  and  in  40  nights  pay  a 
fullMeod. 

23.  If  the  slayer  depart  from 
the  land,  let  his  kindred  pay  a  half 
leod. 


These  clauses  taken  together  and  followed  care- 
fully, I  think,  become  intelligible. 

A  man  lends  weapons  to  another  who  is  engaged 
in  a  brawl,  and  the  question  arises  how  far  he  is  to 
be  responsible  for  what  happens  in  the  brawl.  In 
the  case  dealt  with  in  these  clauses  two  things  are 
involved — the  lending  of  the  weapons  and  the  joining 
thereby  in  the  fray.  In  the  later  laws  there  are 
provisions  for  both  points.  Under  King  Alfred's  laws  How 
(s.  19)  the  man  who  lends  his  weapon  to  another  Jj^^^ij^ed's 
who  kills  some  one  therewith  has  to  pav  at  least  one  ^"^^  ^^ 

*'      .  Ine'slaws. 

third  of  the  wergeld  unless  he  can  clear  himself  from 
evil  intention. 

Under  Ine's  laws  (s.  34)  a  man  who  joins  in  a 
fray  in  which  some  one  is  killed,  even  if  he  can  clear 


'  That  the  soul-scot  in  later 
times  was  paid  at  the  open  grave 
see  Ethelred,  v.  12,  vi.  20,  ix.  13 ; 
C.  E.  13. 

'  Compare  s.  86  and  87,  where 
ealne    weor^e    means   a   '  whole 


worth '  of  an  csnc,  and  contrast  the 
'  medume  leodgild'  of  100  scillings 
payable  as  bot  by  the  lender  with 
the  '  ealne  leod  '  payable  by  the 
slayer. 


\(\'J.  Early  Kentish  Custom. 

himself  from  the  shiying,  has  to  pay  as  hot  {i/chete) 
one  fourth  of  the  wergeld  of  the  slain  person  whether 
twy-hynde  or  'dearer  born.'  Under  Alfred  (1^9  to 
31)  the  actual  slayer  has  to  pay  the  wergeld,  and  in 
addition  each  of  the  others  in  the  fray  has  to  pay  as 
'  hlo'S-bote '  30  scillings  for  a  tw3''-hynde  man,  60  for 
a  six-hynde,  and  120  for  a  twelve-hynde  man. 

These  later  precedents  may  materially  help  us  in 
the  understanding  of  the  Kentish  clauses. 

Clauses  18  and  19  make  the  lender  of  the  weapon 
pay  a  bot  of  six  scillings  though  no  evil  be  done  or 
only  street  robbery  occur. 

Clause  20  provides  for  the  case  in  which  that  man 

(pone  man)  to  whom  he  lent  the  weapon  was  slain, 

and  in  this  case  the  bot  is  to  be  twenty  scillings. 

The  lender         Clausc  21  deals  with  the  remaining  case  of  some 

vudiimc     ^^^^  ^^s^  being  slain,  surely  by  his  sword,  and  makes 

wergeld      ^lie  lender  lial^le  to  pay  a  bot  of  a '  medume  leod-oild  ' 

for  person  .     . 

slain.  of  100  scillings.  It  would  surely  have  been  a  strange 
omission  if  the  lender's  liability  in  this  worst  con- 
tinirencv  had  not  been  stated.  If  later  precedents 
are  to  guide  us,  the  bot  in  such  a  case  should  not  in 
amount  equal  the  whole  wergeld.  If  the  bot  of  100 
scillings  might  be  considered  as  equal  to  a  half- 
wergeld  we  should  gain  a  clue  to  what  the  whole 
wergeld  might  be.  And  this  would  be  a  tempting 
inference.  But  we  are  not,  it  seems,  as  yet  war- 
ranted in  making  it.  We  must  therefore  at  present 
content  ourselves  with  the  conclusion  that  the 
'  medume  wergeld  '  cannot  mean  a  whole  wergeld, 
otherwise  the  lender  of  the  weapon  would  pay  as  hot 
as  much  as  the  wergeld  which  under  the  next  clause 
the  actual  slayer  has  to  pay — viz.    20    scillings    at 
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the  open  grave  and  the  '  ealne  leod'  in  forty  nights. 
Finally  Clause  23  states  that  if  the  slayer  depart 
from  the  land  his  kindred  shall  pay  half  the  wergeld 
of  the  slain  person.  We  are  not  told  to  whom  the 
hot  of  the  '  medume  wergeld '  of  100  scillings  was 
to  be  paid,  nor  whether  it  was  to  be  a  part  of  the 
wergeld  or  additional  to  the  '  ealne  leod '  paid  by 
the  actual  slayer.  The  later  laws,  as  we  have  seen, 
afford  precedents  for  both  alternatives. 

Another   point    of  interest  arises    from  the  last  Kindred 
clause.     In  the  absence  of  the  slayer  his  kindred  had  haiflhe^ 
to  pay  only  a  half- wergeld  {Jiealfne  leod).     Does  this  J^^d^gia  er 
iustifv    the  inference  that  in  all  cases    of  wer^^elds  for  the 

other  half. 

the  liability  of  the  kindred  was  confined  to  one  half  ? 
It  will  be  remembered  that  in  the  so-called  '  Canones 
Wallici'  {supra,  p.  109),  if  the  slayer  had  fled,  the 
parentes  of  the  slayer  had  fifteen  days  allowed  for 
their  payment  of  one  half  or  flight  from  the  country. 
And  only  when  they  had  paid  their  share  could  the 
slayer  return  and  make  himself  safe  by  paying  the 
other  half — the  'medium  quod  restat.'  It  seems  not 
unlikely  that  in-  the  Kentish  case  also  ecclesiastical 
influence  had  limited  the  liability  of  the  kindred  to 
the  half-wergeld. 

Clauses  25  and  26  are  important,  and  we  shall 
have  to  recur  to  them. 


Gif    man    ceorlaes     hlaf-aetan  25.  If  any  one    slay  a  ceorl's 

ofslrehS  .  vi  .  scillingum  gebete.  hlafaeta,  let  him  make  hot  with  vi 

scillings. 

Gif  lat  ofslaehS  J^one  selestan  26.  If  [any  one]  slay  a /^-'^  of  the    The  three 

.  Ixxx  .  scill  forgelde.     Gif    ])ane  best  class,  let  him  pay  Ixxx  scil-   gi'^-^les  of 

ot5erne  ofslaehtS .  Ix  .scillingum  for-  lings  ;  if  one  of  the  second,  let  him 

gelde.])ane  J^riddan  .xl.  scillingum  pay   Ix  scillings  ;  of  the  third,  let 

forgelden.  him  pay  xl  scillings. 
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Edor- 
breach. 


Bots  for 
injuries. 


To  these  three  ^yrades  of  lasts  we  shall  have  to 
return  when  we  sum  up  the  evidence  on  the  division 
of  classes. 

Next  follow  tliree  clauses  upon  edor-breach.  The 
iirst  relates  to  the  l)reach  by  a  freeman  of  the 
enclosure  or  precmct  presumably  of  a  freeman,  the 
penalty  being  the  same  as  the  ceorl's  mund.  The 
second  imposes  a  threefold  bot  upon  theft  from 
within  the  precinct.  And  the  third  refers  to  a 
freeman's  trespass  over  the  edor  or  fence. 


Gif  friman  cclor-brec^c  gccleS 
vi  scillingnm  gebetc. 

Gif  man  inne  fcoh  geniincS  se 
man  iii  gelde  gcbete. 

Gif  fri-man  edor  gegangeS  iv 
scillingum  gebcte. 


27.  If  a  freeman  commit  cdor- 
breach,  let  hiin  make  bot  with  vi 
scillings. 

28.  If  any  one  take  property 
[?  cattle]  from  within,  let  him  pay 
a  threefold  bot. 

29.  If  a  freeman  trespass 
over  a  fence,  let  him  make  bot 
with  iv  scillings. 


After    these    clauses    about    edor-hreach   is   the 
following : 


Gif  man  mannan  ofslea  agcne 


scaette. 
gelde. 


■J   imfacne    feo    gehwilcc 


Gif  friman  wiS  fries  mannes 
wif  gelige^  his  wer-gclde  abicge 
~\  oSer  wif  his  ageniim  scaette 
begete.  ~\  ])aem  oSrum  set  ])am 
gebrenge. 


30.  If  a  man  slay  another, 
let  him  pay  with  his  own  money 
(scaette)  and  with  any  sound  feo 
[cattle] . 

31.  If  a  freeman  lie  with  a 
freeman's  wife,  let  him  pay  his 
wergeld,  and  another  wife  obtain 
with  his  own  scaette  and  bring  her 
to  the  other. 


Then  follow  chapters  relating  chiefly  to  injuries 
done  and  wounds  inflicted,  and  the  bots  payable 
to  the  person  injured  for  the  same.  It  is  not  needful 
to  mention  more  of  these  than  the  most  important 
one,  viz.  that  for  the  destruction  of  an  eye,  hand, 
or  foot.     The  bots  for  all  these  in  most  other  laws 
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were  alike.     In  Etlielbert's  Laws  the  bot  for  each  I'oreye, 

hand,  or 

of  the  three  is  fifty  sciUings,  which  happens   to  be  foot  so 
the  same  as  the  mund-byrd  of  the  King.  ^^^  ^"^'" 

After   the  clauses  for  injuries  there  are  several 
relating  to  women. 


Gif  fri  wif  locbore  les  waes 
hwaet  gede]?  xxx  sell  gebete. 

Maegpbot  sy  swa  friges 
mannes. 

Mund  |)are  betstan  widuwan 
eorlcundre  1  scillinga  gebete. 
Dare  opre  xx   sell,  Sare  ]>riddan 


73.  If  a  lock-bearing  free  wife   Injuries 
does  wrong,  xxx  scillings  bot.  to  women. 

74.  The  maiden-bot  is  like  a 
freeman's. 

75.  The  mund  of  the  best 
eorlcund  widow  is  a  bot  of  1  scil- 
linfjs.      Of   the   second   rank  xx 


xii  sell.  ])arc  feorSan  vi  sell.  scillings,  of  the  third  xii  scillings, 

of  the  fourth  vi  scillings. 


Gif    man     widuwan     unagne 
genime]),  ii  gelde  seo  mund  sy. 


76.  If  a  man  carry  off  a  widow 
not  in  his  mund,  her  mund  shall 
be  twofold. 


The  clause  relating  to  the  mund  of  the  four 
grades  of  apparently  eorlcund  (?)  widows  does  not  help 
us  much  to  an  understanding  of  what  the  grades  of 
Kentish  society  may  have  been.  But  it  emphasises 
a  remarkable  trait  of  these  laws  of  Ethelbert. 
Every  class  is  divided  in  these  laws  into  grades. 
The  clergy  are  divided  into  grades  from  bishops  to 
clerks.  The  female  servants  of  the  King's  household 
are  divided  into  three  classes,  and  so  are  the  servants 
of  the  ceorl's  household.  The  leets  are  divided  into 
three  classes.  And  now  the  widows,  whether  all 
eorlcund  or  not,  are  divided  into  four  classes  for  the 
purpose  of  their  mund.  'The  significance  of  these 
divisions  will  be  apparent  hereafter.  In  the  mean- 
time the  mund  is  probably  the  amount  to  be  paid  by 
a  second  husband  to  the  parents  or  kindred  of  the 
widow. 

Passing    from    the    mund    of    the    widow,    the 

H  H 


460 


Early  Ken  fish  Custom. 


following  clauses  throw  some  light  upon  the  position 
of  the  wife  under  Kentish  custom. 


Position 
of  a  wife 
under 
Kentish 

custom. 


Gif  111011  iiia'g])  gcbigeC, 
ccapi  gcccapod  sy  gif  hit  unfacne 
is.  Gif  it  |)onnc  facnc  is  cf  ]ncr 
a}t  ham  gcbringe  ']  him  man  his 
scaet  agcfc. 

Gif  hio  cwic  beam  gcbjTc]), 
hcalfne  scaet  ago  gif  ccorl  ser 
swvlte)). 

Gif  mid  bearnum  bugan  wille 
healfne  scaet  age. 

Gif  ceorl  agan  wile  swa  an 
beam. 

Gif  hio  beam  ne  gebyre]) 
faederingmagas  fioh  agan  "j  mor- 
gengyfe. 


77.  If  any  one  buy  a  maid,  let 
the  purchase  stand  if  without 
guile.  But  if  there  be  guile,  let 
him  bring  her  home  again  and  let 
them  give  him  his  money  back. 

78.  If  she  bears  a  living  child, 
let  her  have  half  the  property  if 
the  husband  die  first. 

79.  If  she  wills  to  go  away  with 
her  children,  let  her  have  half  the 
property. 

80.  If  the  husband  wills  to  have 
[them],  [let  her  have]  as  one  child. 

81.  If  she  bear  no  child,  let 
[her]  paternal  kindred  have  the 
property  and  morgengift. 


The 

Kentish 
•sne. 


It  is  obvious  from  these  clauses  that  under 
Kentish  custom  the  position  of  the  wife  was  very 
much  the  same  as  under  Cymric  and  continental 
German  custom.  The  marriage  was  a  fair  contract 
between  the  two  kindreds. 

The  next  clause  enjoins  a  payment  of  fifty 
shillings  to  the  '  owner '  of  a  maiden  if  she  be 
carried  off  by  force. 

Lastly  there  are  the  following  clauses  relating  to 
the  position  of  the  esne  under  Kentish  custom.  The 
esne  is  considered  to  be  a  '  servus '  working  for  hire 
rather  than  a  theow. 


Gif  man  mid  esnes  cwynan 
geligej)  e  cwicum  ceorle  ii 
gebete. 

Gif  esne  o))eme  ofslea  unsyn- 
nigne,  ealne  weorSe  forgelde. 


85.  If  a  man  lies  with  an 
esne's  wife,  the  husband  alive, 
double  hot. 

86.  If  one  esne  kills  another 
innocently,  let  the  full  worth  be 
paid  for. 
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Gif    esnes    cage    "j    foot     of  87.  If  an esne's  eye  and  foot  are 

weort5cj)    aslagen    ealne    wcorSe       struck   out  or   off,   let    the    full 

hine  forgelde.  ,    worth  be  paid  for  it. 

Gif   man   mannes   esne    geb-  !  88.  If   a   man  bind  a   man's 

inde}>  vi  sell  gebete.  ,    esne,  vi  scillings  bot. 

There  is  nothing  in  these  clauses,  I  think,  to  show 
that  the  bot  was  payable  to  any  one  but  the  owner 
of  the  esne. 

What  the  '  full  worth '  of  the  esne  was  we  are 
not  told. 

IV.    THE  LAWS  OF    HLOTH^RE    AND    EADRIC,  A.D.    685-6. 

Between  the  date  of  the  Laws  of  Ethelbert  and 
those  of  other  Kentish  kings  which  have  been  pre- 
served nearly  a  century  had  intervened.  So  that 
these  later  laws  of  Kent  are  nearly  contemporary 
with  King  Ine's  Dooms  of  Wessex. 

As  in  Ethelbert's  laws,  the  main  division  of  classes  Eoricund 
of  freemen  seems  still   to  have   been  that  between  ceoriisc 
eoricund  and  ceoriisc.     But  we  get  further  valuable  ^^^^s^^- 
information. 

The  Laws  of  Hloth^ere  and  Eadric  open  with 
clauses  which  seem  to  ^:^  the  wergeld  of  the  eorl  at 
three  times  that  of  the  ordinary  freeman. 

They  deal  with  the  liability  of  an  owner  of  an  The 
esne  ^  for  his  servant's  homicides.  liabihty 

for  an 
Gif  mannes   esne   eorlcundne    j         1.  If  any  one's  esne  slay  an   gg^e's 

mannanofslaehS.  J)ane  ])e  sio  J)reom  :  eoricund  man,  one  that  is  paid  for   homi- 

hundum  scill  gylde  se  agend  ]?one  j  with  three  hundred  scillings,  let   cides. 

banan  agefe  "])  do  ]7aer  J^rio  man-  the   owner   give   up   the    slayer, 

wyrtS  to.  I   and  add  three  manwyrths  thereto. 

'  That  the  es7ic  was  very  near   |  not  to  tlieow-men  and  esne  ivorlc- 
in   position  to  the   '  theow  '    sec      men ' — '  butan  j)eowum  mannum 
Alf.  43,  where  Church  holidays  are   \  &  esne-wyrhtura.' 
to  be  given  to  '  all    freemen   but   ; 

il   H  2 


408 


Early  Kentish  CuMoni, 


If  an  r>nc 
slay  All 
eorl. 


If  he  slay 
a  free- 
man. 


Were  the 
wergelds 
300  and 
100,  or 
are  they 
half- 
wergelds  ? 


Gif  sc  bana  otSbyrstc  feor?>e 
iiianwyr"^  he  to-godo  ~]  hino 
gecaennc  mid  godiim  tcwdum  |'>  he 
|>ane  banan  begcten  nc  mihtc. 


2.  If  the  slayer  escape,  let  him 
add  a  fourth  iiKniioi/rth  and  let 
him  prove  with  good  corapnrga- 

j  tors  that  ho  could  not  catch  the 

I  slayer. 


The  next  two  clauses  are  as  follows  ; — - 


Gifmannes  esne  frigne  man- 
nan  ofsla?ht5  ])ane  ])e  sic  hmid 
scillmga  gelde  se  agend  ])onc 
banan  agcfc  ~}  o]'er  manwyrtS  jjser 
to. 

Gif  bana  oSbyrste.  twam  man- 
wyr'Sum  hine  man  forgeldc  "]) 
hine  gccapnne  mid  godum  aewdum 
ji  he  ]'ane  banan  begeten  ne 
mihte. 


3.  If  any  one's  esne  slay  a 
freeman,  one  that  is  paid  for  with 
100  scil  lings,  let  the  owner 
give  up  the  slayer  and  a  second 
manwyrth  thereto. 

4.  If  the  slayer  escape,  let 
[the  owner]  pay  for  him  with 
two  manwyrthsand  let  him  prove 
with  good  compurgators  that  he 
could  not  catch  the  slayer. 


This  reading  of  these  clauses  is  not  that  of 
Thorpe  or  of  Schmid,  but  that  approved  by  the  best 
authorities. 

Following  this  reading  as  philologically  the  most 
correct  one,  the  inference  at  first  sight  might  be  that 
under  Kentish  law  the  wergeld  of  the  eorlcundman 
was  300  Kentish  scillinc^s  and  that  of  the  freeman 
100  scillings.^ 

But  there  may  be  reason  to  doubt  the  correctness 
of  such  an  inference. 

For  the  present  we  may  leave  the  question  of  the 
amount  of  the  wergelds  to  consider  the  meaning  of 
the  clauses  in  their  main  intention.  And  this  seems 
to  be  clear.     Henceforth  the  owner  of  an  esne  was 


^  Liebermann  considers  that 
the  300  and  100  scillings  are  the 
wergeld  of  the  eorlcundman  and 
the  freeman.  His  translation 
reads :  '  welcher  steht  im  300- 
Scillwergelde  '  and  '  welcher  im 
100- Scillwergelde  steht.'  Whether 


these  payments  are  the  wer- 
gelds is  the  point  at  issue. 
Schmid,  in  his  note  to  this 
passage,  favours  the  view  that  300 
scillings  was  the  y^aZ/- wergeld  of 
the  eorl  and  100  scillings  the  half- 
wergeld  of  the  freeman. 
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not  to  be  accountable  for  the  wergeld  of  the  person  The 
slam  or  any  part  of  it  further  than  that  if  an  eorl-  umitand 
cundman  payable  for  with  300  scillings  be  slain  he  o^^Jner'!^^ 
must  hand  over  the  esne  and  three  times  his  man-  liability. 
worth  in  addition ;  and  in  the  case  of  the  freeman 
payable  for  with  100  scillings  he  must  hand  over  the 
esne  and  add  one  manworth  in  addition.     That  is  to 
say,  the  esne  was  in  both  cases  to  be  handed  over 
and  a  manworth  for   each  hundred  scillings  of  the 
amount  at  which  the  person  slain  is  paid  for. 

Now,  I  think,  we  must  conclude  that  these  clauses 
were  intended  to  make  an  innovation  upon  ancient 
custom  rather  than  to  confirm  it.  And  therefore  it 
may  be  well  to  compare  with  them  the  parallel 
evidence  of  the  laws  of  other  tribes,  as  to  the 
responsibility  of  an  owner  for  his  slave's  homicides. 

Under  the  Welsh  Laws  (ii.  p.  105)  the  liability  Under 
of    the   owner   of  a   slave   for    his  homicides   was  custom 
apparently  complete.  complete. 

If  a  bondman  commit  homicide  of  whatever  kind,  it  is  right 
for  the  lord  of  the  bondman  to  pay  for  the  deed  of  his  bondman 
as  for  a  murderer,  for  he  is  a  murderer. 

And  this  probably  must  be  taken  as  the  general 
rule  of  tribal  custom  in  its  early  stages. 

In  the  laws  of  the  Saxons  and  of  the  Anaiii  and 
Werini  the  ancient  German  tribal  custom  was  still 
preserved.  The  owner  of  an  animal  or  a  slave  was 
liable  for  any  injury  done  by  either,  very  much  as  if 
it  had  been  done  by  himself  ('  Lex  Sax.'  xii.  Ang. 
and  Wer.  16  and  52)'^, 

But  it  would  seem  that  Eoman  and  Christian 
feeling  very  early  suggested  that  this  was  hard  upon 
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Then 
made  a 
half- 

wcrgeld 
only,  and 
the  slave 
to  be 
handed 
over  for 
the  other 
half. 


the  innocent  owner.  Hence  in  some  of  the  laws  the 
compromise  was  made  that  the  owner  should  pay 
only  a  //^///'-wergeld  and  hand  over  the  offending 
animal  or  slave  instead  of  the  other  half. 

That  this  innovation  was  not  altogether  accept- 
able to  tribal  feeling  is  shown  by  clauses  in  the 
'  Pactus  III.'  of  the  Alamannic  laws.  The  whole 
wergeld  was  to  be  paid  by  the  owner  if  his  horse,  ox, 
or  pig  killed  a  man  (s.  18).  But  an  exception  was 
made  in  the  case  of  the  doi?.  If  a  man's  do^:  killed 
any  one,  a  AciZ/'-wergeld  (medium  werigeldum)  w^as  to 
be  paid,  and  if  the  whole  wergeld  was  demanded,  all  the 
doors  but  one  of  the  house  of  the  person  making  the 
demand  were  to  be  closed  and  the  dog  was  to  be  hung 
up  nine  feet  from  the  only  one  left  open  for  ingress  or 
egress,  and  there  it  must  remain  till  it  fell  from  putre- 
faction. If  it  was  removed  or  any  other  door  was 
used,  the  wergeld  was  to  be  returned  (s.  17). 

Grimm  ('D.  E.'p.  665)  has  pointed  out  that  in  the 
Ostgotalaga  [Drsii^.  13,  2)  a  similar  archaic  practice  is 
described  when  a  slave  had  killed  a  man.  The  owner 
of  the  slave  under  this  law  ought  to  pay  the  whole 
wergeld,  and  if  he  did  not  do  so  the  slave  was  to  be 
hung  up  at  his  (the  owner's)  house  door  till  the  body 
putrefied  and  fell.  Thus  the  same  archaic  method  of 
punishing  the  delinquent  was  retained  in  both  cases. 
But  the  significant  point  is  that  so  long  as  the  whole 
wergeld  was  due  from  the  owner  it  was  at  the 
owner's  door  that  the  body  of  the  slayer  was  to  be 
hung  up,  while  when  the  half-wergeld  only  was  to 
be  paid,  the  dog  was  to  be  hung  up  at  the  door  of 
the  person  who  improperly  demanded  the  whole 
wergeld.    Thus,  as  in  so  many  other  cases,  the  twelfth- 
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century  laws  of  the  Nortli  preserved  the  earher 
custom  of  the  payment  of  the  whole  wergeld,  while 
the  Alamanni,  after  migration  into  contact  with 
Eoman  and  Christian  civilisation,  in  their  laws  of 
the  seventh  century  modified  the  custom,  at  the 
same  time  retaining  the  archaic  method  of  forcing 
compliance  with  the  modification.  It  must  be 
remembered  that  every  change  which  relieved  the 
innocent  owner  from  liability,  wholly  or  in  part, 
robbed  the  kindred  of  the  person  slain  of  the  whole 
or  the  part  of  the  wergeld. 

The  compromise  of  payment  of  the  half-wergeld 
and  the  handing  over  of  the  offending  animal  or  slave 
was  not  confined  to  the  Alamannic  laws. 

In  the  Eipuarian  Law  xlvi.  the  animal  which  had 
killed  a  man  was  to  be  handed  over  and  received  '  in 
medietatem  wirigildi '  and  the  owner  was  to  pay  the 
other  half. 

In  the  Lex   Salica   the  same   rule   was    at   first  So  in 
applied  to  the  case  of  homicide  by  a  slave  or  Iget.  of  Lex 
A  half-wergeld  was  to  be  paid  and  the  slave  or  last  affer^ards 
handed  over  for  the  other  half.^     This  was  the  rule  o^'^®^  ^ 

released 

according  to  the  Codex  I.     But  in  the  later  Codices,  from  the 

hilf 

VII.  to  X.,  and  in  the  '  Lex  Emendata,'  the  lord,  if  wergeld. 
innocent,  was  allowed  to  get  off  altogether  from  the 
half-wergeld  and  had  only  to  give  up  the  slave  or 
the  lo3t.  This  further  innovation  seems  to  have 
been  connected  with  the  Edict  of  Chilperic  {circ.  a.d. 
574)  and   thus   probably  represented   the  result  of 


'  XXXV.  5.  '  Si  scr\nis  alicnus    j    hominis  occisi  parentibus  trada- 
aut    laetus   homincm   ingcnuuin       tiir,     et     dominus     scrvi     aliani 


occidcrit,     ipse      homicida      pro 
medietatem   compositionis    illius 


incdietatein      compositionis      se 
noverit  soluitiirum.' 
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In  the 
Canons  of 
sixth 
century 
the  shive 
was  to  be 
given  up 
and 

another 
besides. 


In  the 
Burgun- 
dian  Law 
slave  to 
be  given 
up  and 
the  owner 
to  be  free. 


ecclesiastical  influence  at  very  nearly  the  date  of  the 
earliest  Kentish  laws. 

We  have  only  to  recur  to  the  Canons  of  the  Celtic 
Church  of  Brittany  and  South  Wales  of  the  sixth  and 
seventh  centuries,  considered  in  the  earlier  part  of 
this  volume,  to  recognise  the  hand  of  the  Church 
in  these  innovations  upon  earlier  tribal  custom. 
They  extended  to  Celtic  as  well  as  to  German 
districts.  In  Canon  5  of  the  so-called  '  Canones 
Wallici '  the  rule  was  laid  down  that  '  if  any  master 
should  permit  his  slave  to  carry  arms,  and  the  slave 
killed  a  freeman,  the  owner  must  hand  over  the  slave 
and  another  besides  '  {supra ^  p.  108). 

The  half-wergeld  here  is  omitted  altogether,  and, 
as  m  the  case  of  the  Kentish  freeman,  two  slaves  are 
to  be  given  up  instead  of  one. 

These  Canons  were  nearly  contemporary  with  the 
later  Kentish  laws,  and  the  same  stage  of  innovation 
seems  to  have  been  reached  in  both.  A  still  further 
and  final  stage  had  been  reached  in  the  Burgundian 
Law  already  quoted  [supra,  p.  124)  in  which  in  the 
case  of  homicide  by  a  slave,  unknown  to  his  master, 
the  slave  was  to  be  delivered  up  to  death  and  the 
master  was  to  be  free  from  liabilit}^  The  parentes 
of  the  slain  person  were  to  get  nothing,  not  even  the 
slave,  '  because,  as  we  enact  that  the  guilty  shall  be 
extirpated,  so  we  cannot  allow  the  innocent  to  suffer 
wrong.'  The  whole  process  of  change  had  taken 
place  in  the  Burgundian  district  by  the  sixth 
century.  But  it  would  seem  that  in  Kent  the  middle 
stage  only  had  been  reached  at  the  date  of  the  laws 
of  Hlothsere  and  Eadric. 

Evidence  that  the  further  stage  had  at  last  been 
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reached  in  Anglo-Saxon  law  is  perhaps  to  be  found 
in  the  nearly  contemporary  law  of  Ine  (s.  74)  which 
enacts  that  if  a  theow-wealh  slay  an  Englishman,  the 
owner  shall  deliver  him  up  to  the  lord  and  the 
kindred  or  give  sixty  scillings  for  his  life.  Here  no 
further  manworths  are  required.  But  possibly  the 
peculiar  position  of  the  theow-wealh  may  have  some- 
thing to  do  with  it,  so  that  we  ought  not  perhaps  to 
assume  as  certain  that  the  clause  represented  a  still 
further  general  innovation  upon  tribal  custom  beyond 
that  described  in  the  Kentish  clauses. 

Eeturning  to  the  Kentish  clauses  and  assuming  Kentish 
that  their  direct  intention  was  to  modify   previous  meant  to 
custom,  we  are  now  in  a  position  fairly  to  judge  what  ^^^}^q, 
the  previous  rule  may  have  been.  viousruie: 

^  .  .  which 

Eeasoning  from  the  analogy  of  other  laws,  it  seems  may  have 
most  likely  to  have  been  to  make  the  owner  pay  a  haif- 
half-wergeld  of  the  person  slain  and  hand  over  the  o^soo^ 
esne  for  the  other  half — the  stage  of  custom  reached  ^^.?,.^^^ 

. """  scilhngs. 

in  the  Eipuarian  Laws  and  Salic  Laws  of  Codex  I. 

And  if  this  were  in  fact  the  former  custom 
previous  to  the  enactment  in  these  clauses,  then 
without  departing  from  the  correct  literal  reading  of 
the  text  it  may  be  that  the  words  in  the  parenthesis 
in  each  clause  may  refer,  not  to  the  eorlcundman's 
or  the  freeman's  wergild — the  word  '  leod-geldi '  is 
not  used — but  to  the  amount  hitherto  payable  in  the 
particular  case  of  a  man  slain  by  an  esne.  The 
300  and  100  scillings  may  be  the  half-wergeld 
hitherto  payable,  instead  of  which  thenceforth  the 
owner  of  the  esne  is  to  pay  three  manworths  or  one 
manworth  in  addition  to  handing  over  the  esne. 

If  previous  to  the  innovation    the  eorlcundman 
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had  been  paid  for  in  such  a  case  with  three  hundred 
sciUings  and  the  freeman  with  one  hundred,  the  words 
in  their  strictly  correct  literal  meamng  might  perhaps 
riglitly  be  read  thus  : — 

If  anv  one's  csnc  slay  an  corlcundman,  one  who  is  [now]  paid 
for  at  tln-ce  hundred  scillmgs,  let  the  owner  [in  future]  give  up  the 
slayer  and  add  three  man  worths  [of  the  esne]  thereto. 

If  any  one's  esne  slay  a  freeman,  one  who  is  [now]  paid  for  at 
one  hundred  scillings,  let  the  owner  [in  future]  give  up  the  slayer 
and  add  one  manworth  [of  the  esne]  thereto. 

This  reading  of  the  clauses,  putting  emphasis 
upon  what  is  now  paid  (]?ane  "^  sie) — -the  three 
and  the  one  hundred  scillings — in  contrast  with  what 
the  owner  has  in  future  to  do,  i.e.  pay  three  man- 
worths  and  one  manworth,  instead  of  the  three 
hundred  and  one  hundred  scillings,  in  addition  to  the 
handing  over  of  the  esne — seems  to  me  more  than  any 
other  rendering  to  account  for  the  insertion  of  the 
parenthesis  stating  the  previous  payments  for  the 
eorlcundman  and  freeman.  If  the  word  leod-gylde 
had  been  used  it  miiz'ht  have  been  different.  But  I 
am  informed  on  the  best  authority  that  the  words 
fiylde  and  yelde  in  the  two  clauses  are  not  substantives 
])ut  used  in  an  adjectival  sense,  and  in  this  case  they 
would  apply  to  a  half-wergeld  payable  as  correctly  as 
to  a  whole  one. 
Was  100  At  the  same  time  the  mention  of  100  scillings,  if 

the  halt-  the  payment  be  a  Aa^-wergeld,  would  help  to  an 
and^so^the  Understanding  of  the  medume  leodgeld  of  100  scillings 
medume     mentioned  in  Ethelbert's  Laws.     It  sugoests  that  the 

wergeld  ^  ^  ^^ 

of  King      medume  wergeld  was  a  modified  or  middle  one  which, 

bert's         like  the  medium  werigeldum  and  medium,  precium  of 

laws  >        ^-j^^  mediaeval  Latin  of  the  Alamannic  and  other  laws, 

had  come  to  mean  a  half  one.     Perhaps,  after  all,  if 
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we  recognise  clerical  influence  in  the  framing  and 
modification  of  the  Kentish  laws,  the  translation  of 
the  Latin  '  medium  icerigeldum  '  by  the  Anglo-Saxon 
'  medume  leodgeld'  is  not  very  unnatural. 

Before  we  leave  the  laws  of  Hlothasre  and  Eadric 
there  are  one  or  two  further  clauses  worth  notice. 

Clause  5  reminds  us  that,  thouc^h  scarcely  men-  System 

.  ^  .of  oatli- 

tioned   m    these   laws,  the  system  oi  compurgation  helpers.- 
was  in  force.     A  freeman  charged  with  a  crime  has 
to  clear  himself  by  the  oaths  of  a  number  of  '  free 
a3wda-men.' 

Clause  6  makes  mention  of  the  protection  of  a 
woman  by  her  kindred : — 


Gif  ceorl  acwyle  be  libbendum 
wife  ~]  bearne  riht  is  f;  hit  ■^ 
beam  madder  folgige  ~]  him  mon 
an  his  faedering-magum  wilsumne 
berigean  geselle  his  feoh  to  heal- 


6.  If    a   husband    (ceorl)    die   Position  of 
wife   and   child   yet  living,  it  is   ^^^  ^^^®' 
right  that   the   child    follow   the 
mother :    and   let  that  sufficient 
guardian   be  given  to   him    [the 


denne  o})J)aet  he  .  x  .  wintra  sie.        |  child]   from   among  his  paternal 

j  kinsmen    to    keep    his   propertj- 

I  [cattle  ?]   till  he   be  ten  winters 

I  old. 

These  clauses,  unimportant  perhaps  in  them- 
selves, are  useful  as  showing  that  behind  the  silence 
of  the  laws  tribal  custom  still  lingered  on,  how- 
ever seldom  and  slightly  it  might  be  brought  into 
evidence  as  fresh  circumstances  mio-ht  sugo'est  new 
clauses. 

There  are  also   some  clauses   which   are   useful  Mund- 
as  showing  the  continuance  of  the  mund-byrds  of  chLiged! 
king  and  ceorl  of  King  Ethelbert's  Laws,  unchanged 
in  amount,  a  century  later. 

By  s.  11,  if  a  man  uses  abusive  words  to  another 
in  any  one's  '  flet,'  '  let  him  pay  one  scilling  to  him 
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who  owns  the  '*  ilet  "  and  six  scillincfs  to  him  to  whom 
he  said  tlie  words  and  twelve  scillini>'s  to  the  Kinjx. 
So  also  in  s.  ll^,  one  scilling  is  to  be  paid  to  the 
owner  of  the  '  flet,'  six  scillings  to  the  person 
wronged,  and  twelve  scillings  to  the  King.  The  six 
scillings  to  the  person  insulted  or  wronged  is  the 
mund  of  the  freeman  or  ceorl.  Lastly,  in  s.  13  in 
case  of  a  slaving^  in  a  drinkini>-  bout : — 

Gif   man  waepn    abrcgde  ]'aer    I  If    a   man    draw    a    weapon 


m^en  drinccn  3  Jjaer  man  nan  yfcl 
nc  dc5  scilling  ]>an  pe  p  flet  age 
~]  cyninge  xii  scill. 


where  men  are  drinking  and  no 

harm  be  done,  then  a  scilling  to 

him   who   owns   the  flet  and  xii 

scillings  to  the  King. 

Gif  j)   flet    geblodgad   wyrt5e    i         If    the   flet    be   stained   with 

forgylde    ])em   maen    his    mund-    j   blood,  let   him   pay  to  the   man 

byrd  ~]  cyninge  1.  scill.  [who  owns  the  flet]  hismund-byrd 

and  50  scillings  to  the  King. 

Mund-  Thus  we  have  again  the  mund-byrds  of  King  Ethel- 

the  KhiK      ^^^^^t's  I^a^^^  •— 

still  50  Of  the  King  50  scillings. 

sciUings  Of  the  ceorl  6  scillings. 

and  of  the 

ceoi    .  rpi^^  crime  of  killino-  another  in  a  drinking  bout 

IS  a  breach  of  the  mund  of  the  owner  of  the  '  flet '  as 
well  as  a  breach  of  the  peace  of  the  King. 

v.    THE    LAWS    OF   KING   WIHTR^D,    A.D.    690-696. 

One  more  chance  remains  for  further  information 
regarding  Kentish  wergelds,  viz.  in  the  '  Laws  of 
King  Wihtrsed,'  wdio  became  King  of  the  Kentish 
men  about  a.d.  690  and,  according  to  Bede,  died 
A.D.  725.  A  centur}^  had  passed  since  the  Laws  of 
Ethelbert  were  enacted,  in  the  time  of  St.  Augustine. 
Brihtw^ald  w^as  now  Archbishop  of  Canterbury,  and  at 
an  assembly  of  Church  and  people  '  the  great  men 
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decreed,  with  the  suffrage  of  all,  these  dooms,  and 
added  them  to  the  lawful  customs  of  the  Kentish  men.' 
These  laws  are  mainly  ecclesiastical  both  in  their 
origin  and  subject. 

In  the  first  two  clauses  the  Church  was  declared  Mund- 
to    be    'free   from   gafols,'    and    the    mund-byrd   of  K'ingand 
the   Church  was  declared   to   be    the    same    as    the  both^so 
Kino^'s,  viz.  fifty   scillings — as   in   Ethelbert's  Laws,  sciiiings, 
There  is  therefore  no  marked  change  in  the  Kentish  change 
currency,  though  by  this    time  it  must  have  been  Kentish 
almost  entirely  silver  so  far  as  any  Kentish  coinage  ^"""^^'^y- 
was  concerned. 

Clause  5  introduces  us  for  the  first  time  in  the 
Kentish  laws  to  the  distinction  between  the  gesiihcund 
and  ceorlisc  classes. 


Gif  ]>aes  geweort5e  gesiScundne 
mannan  ofer  ]^is  gemot  ^  he 
unriht  haemed  genime  ofer  cin- 
gaes  bebod  "^  biscopes  "j  boca  dom 
se  j;  gebete  his  dryhtne  .  c  .  scill. 
an  eald  reht.  Gif  hit  ceorlisc  man 
sie  gebete  .  1  .  scill.  .  .  . 


When  it  happens  to  a  gesith- 
cundman  after  this  gemot  that  he 
enters  into  unlawful  marriage 
against  the  command  of  the  King 
and  the  bishop  and  the  book- 
doom,  let  him  make  bot  for  it  to 
his  lord  with  100  scillings  accord- 
ing to  ancient  law. 

If  he  be  a  ceorlisc  man,  let  him 
make  bot  with  50  scillings.  .  .  . 


It  would  not  do  to  conclude  from  this  sinole 
allusion  to  gesithcund  and  ceorlisc  men  that  the 
Kentish  division  of  classes — eorlisc  and  ceorlisc — had 
given  way  before  the  Wessex  division  of  classes — 
gesithcund  and  ceorlisc. 

There  had  been  no  interval  between  this  and  the 
last  set  of  Kentish  laws  long  enough  to  have  made 
likely  any  radical  change  in  social  conditions,  and  as 
the  '  ancient  law  '  alluded  to  was  probably  ecclesiasti- 
cal and  not  especially  Kentish,  either  in  its  origin  or 
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The  posi- 
tion of  the 
freedman 
under 
Kentish 
custom. 


its  terms,  it  would  not  be  wise  to  build  anything  upon 
the  use  of  the  word  *  gesithcund '  beyond  recognis- 
ing the  natural  tendency  of  neighbouring  peoples 
under  the  same  ecclesiastical  influence  to  approximate 
in  phraseology,  especially  in  regard  to  matters  of 
general  ecclesiastical  interest. 

Clauses  which  follow  regulating  the  penalties  for 
work  on  Sundays,  or  neglect  of  baptism,  or  a  ceorl's 
making  offerings  to  devils  without  his  wife's  know- 
ledge, or  a  man's  giving  flesh  meat  to  his  family  on 
fast  days,  do  not  interest  us  in  this  inquiry  further 
than  as  reveahng  lingering  traces  of  paganism  and 
the  ecclesiastical  character  of  these  laws  of  Wihtrasd. 

There  are,  however,  a  few  clauses  which  inci- 
dentally come  within  the  lines  of  our  inquiry. 

Clause  8  is  especially  interesting  as  showing  that 
when  freedom  was  given  by  a  lord  to  his  man  and 
he  became  folkfree,  still,  even  though  he  left  the 
district,  his  heritage,  his  wergeld,  and  the  mund  of 
his  family  remained  with  the  freedom-giver. 


Gif  man  his  maen  an  wiofode 
freols  gefe  Be  sie  folc-fry.  freols- 
gefa  age  his  erfe  sende  wer-geld  ~) 
munde  J^are  hina  sie  ofer  mearce 
]78er  he  wille. 


If  any  one  give  freedom  to  his 
man  at  the  altar,  let  him  be  folk- 
free ;  let  the  freedom-giver  keep 
the  heritage  and  wergeld  and 
the  tnund  of  his  family,  be  he 
over  the  march  wherever  he  will. 


His  wer- 
geld goes 
to  his 
lord. 


Here  tribal  custom  asserts  itself.  The  freedman, 
though  freed  at  the  altar,  is  to  be  folkfree,  and  yet, 
although  folkfree  and  able  to  go  wherever  he  will, 
he  cannot  inherit,  because  he  is  nobody's  heir.  He 
had  no  free  parents  from  whom  to  inherit.  His  lord 
inherited  what  his  unfree  man  might  leave  behind 
him.     The  freedman's  wergeld  if  he  were  slain  still 
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went  to  his  lord,  for  he  had  no  free  kindred  to  claim 
it.  His  family  remained  in  the  lord's  mund  where- 
ever  he  might  be. 

These  points  were  doubtless  all  incident  to  the 
position  of  a  newly  made  freedman  under  Kentish 
custom,  and  this  enactment  was  probably  needful  only 
to  make  it  clear  that  freedom  given  at  the  altar, 
whatever  churchmen  might  think,  was  not  to  modify 
the  customary  rules  incident  to  freedom-giving.  The 
evidence  of  the  clause  is,  however,  valuable  because 
for  one  moment  it  accidentally  lifts  the  veil  and  shows 
that  Kentish  tribal  custom  was  in  these  matters  much 
the  same  as  we  have  found  tribal  custom  elsewhere, 
and  it  is  particularly  valuable  as  further  evidence 
that  there  was  a  class  of  freedmen  under  Kentish 
custom  as  everywhere  else. 

There  are  also  the  following  clauses  on  oaths. 


Biscopes  word  ~}  cyninges  sie  I 
unlaegne  buton  aeSe. 

Mynstres  aldor  hine  caenne  in 
preostes  canne. 

Preost  hine  clasnsie  sylfaes  so^e 
in  his  halgum  hraegle  aetforan 
wiofode  ])v.s  cwe(5ende  '  Ueritatem 
dico  in  Xpo,  non  mentior.'  Swylce 
diacon  hine  claensie. 

Cliroc  feowra  sum  hine  claen- 
sie his  hcafod-gemacene  3  ane 
his  hand  on  wiofode  ot5re  aet- 
standen  aS  abycgan. 

Gest  hine  claensie  sylfes  at5e 
on  wiofode  swylce  cyninges  J^eng. 


of  dif- 
ferent 
persons. 


16.  A  bishop's  and   a  King's   Clauses 
word  is   unimpeachable  without   on  oaths 
an  oath. 

17.  A  'Minster's  ealdor ' 
clears  himself  in  the  same  way  as 
a  priest. 

18.  A  priest  clears  himself  by 
his  own  declaration  in  his  holy 
garments  before  the  altar,  saying 
'  I  speak  the  truth  in  Christ,  I  do 
not  lie.'  And  so  also  does  the 
deacon, 

19.  A  cleric  shall  clear  him- 
self as  one  of  four  of  his  like ; 
with  one  hand  on  the  altar,  the 
others  standing  by  and  accom- 
panying the  oath. 

20.  A  stranger  (gest)  shall 
clear  himself  by  his  own  oath  at 
the  altar,  and  in  the  same  manner 
as  a  '  King's  thane.' 
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Ccorlisc  man  hine  fcowra  sum 
his  hcjifod-gemaceno  on  wcofodc 
■]  |)issa  ealra  a^  sie  nnlcgnir.  .  .  . 


21.  A  ccorlisc  man  shall  clear 
himself  with  four  of  his  like  at 
the  altar,  and  the  oath  of  all  these 
shall  be  unimpeachable.  .  .  . 


Under 
clerical 
influence 
the  single 
oath  of 
the 

stranger 
to  be 
taken  as 
good. 


Clauses 

as  to 
theft. 


These  statements  regarding  oaths,  like  other  laws 
oi'  WihtraBcl,  betray  their  ecclesiastical  origin,  and 
following  directly  after  the  imposition  of  penalties  for 
what  may  be  called  ecclesiastical  sins,  very  difficult 
of  proof,  seem  to  have  been  inserted  with  special 
reference  to  them.  They  are  interesting,  however,  as 
reminding  us  again  that  the  system  of  oath-helpers 
was  not  absent  from  Kentish  custom. 

Section  20  of  this  clause  is  also  interesting,  which 
\A?ices  the  straiiger  (gest) — may  we  not  say  the  '  King's 
guest '  ? — in  the  same  position  as  the  '  King's  thane ' 
as  to  the  validity  of  his  single  oath.  Both  seem  to 
])e  specially  under  the  King's  protection  :  in  the  case 
of  the  King's  thane,  on  account  of  his  official  or 
military  position ;  in  the  case  of  the  stranger,  probably 
because  of  the  absence  of  his  kindred.  The  King 
being  in  the  place  of  kin  to  the  stranger,  his  single 
oath  is  accepted. 

Clause  26  leaves  the  amount  of  the  wergeld  still 
unsettled.  It  states  that  if  a  freeman  were  caught  in 
the  act  of  thieving,  the  King  might  either  kill  him,  or 
sell  him  over  sea,  or  release  him  on  payment  of  his 
wergeld.  He  who  should  seize  and  hold  him  was  to 
be  entitled  to  'half  of  him,'  or  if  he  were  put  to 
death  to  seventy  scillings.  This  amount  is  very 
nearly  haK  a  wergeld  of  200  scilhngs  less  the  King's 
mund-byrd  of  50  scillings  ;  or  half  a  wergeld  of  100 
scillings  with  the  mund-byrd  added.  But  it  may 
mean  neither. 


Division  of  Classes. 
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The  last  clause  resembles  Ine  s.  20  so  closely  as 
to  suggest  a  common  origin. 


(Wihtrsed,  28) 
Gif  feorran  cmnen  man  o])]?e 
frsemde  buton  wege  gange  "]  he 
))onne  nawtSer  ne  hryme  ne  he 
horn  blawe  for  Seof  he  bid  to 
profianne  o\^q  to  sleanne  oj^J^e  to 
alysenne. 


(Ine,  20) 
Gif  feor  cuman  man  oS6e 
fremde  buton  wege  geond  wudu 
gongc  -}  ne  hryme  ne  horn  blawe 
for  tJeof  he  bid  to  profianne  o6Se 
to  sleanne  o'SSe  to  alysanne. 


The  close  resemblance  between  these  clauses  con- 
firms the  suggestion  that  the  expression  '  gesithcund  ' 
in  the  Kentish  laws  of  Wihtrsed  may  have  been 
borrowed  from  Wessex.  Nowhere  else  than  in  these 
contemporary  laws  of  Ine  and  Wihtraed  does  the  term 
gesithcund  appear,  except  in  the  fragments  of  Mer- 
cian law,  which  may  thus  belong  to  the  same  period. 


VI.    THE    DIVISION   OF    CLASSES    UNDEE   KENTISH    CUSTOM. 

We  have  now  examined  the  Kentish  laws  especially 
regarding  the  amount  of  the  wergelds  and  mund-byrds. 
Although  we  may  not  have  arrived  at  absolute 
certainty,  yet  some  light  may  have  been  thrown  upon 
the  important  matter  of  the  division  of  classes. 

So  far  as  the  amounts  of  the  wergeld  are  con-  Mund- 
cerned,  the  contrast  was  between  the  eorl  and  the  ^-^^^  °^ 

Kmg, 

freeman,  the  werc^eld  of  the  eorl  beinp^  three  times  ®°^^'  ^"^ 

ceorl. 

that  of  the  freeman.  But  as  regards  the  mund-byrd 
the  contrast  was  between  eorl  and  ceorl.  The  mund- 
byrds  were  : — 


King 
Eorl 

Ceorl 


50  Kentish  scilliugs 
12 
6 
I  I 
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There  must  evidently  be  eitlier  identity  of  meaning 
or  much  overlapping  in  the  terms  freeman  and  ceorl. 
Otherwise  the  ceorl  would  l)e  without  a  wergeld  and 
the  freeman  without  a  mund-byrd. 

And  yet,  on  the  other  hand,  there  was  probably 
some   reason    why  the  particular  words  used  were 
chosen  in  the  several  clauses,  and  to  a  certain  extent 
it  may  not  be  far  to  seek. 
The  ceorl  So  far  as  the  word  ceorl  had  a  special  sense,  it 

w?thV^^"  meant  the  married  man,^    the  husband  with  a  home- 
household  stead,  flet,  and  household,  like  the  Northern  hus- 

and  tiet  '  '     ^  ^  ' 

and  so  had  baudmau  witli  his  husbandland.  In  this  special 
byrd.  sense  every  ceorl  may  have  been  a  freeman,  but 
every  freeman  may  not  have  been  a  ceorl.  Hence 
in  the  clauses  as  regards  mund-byrd  the  contrast  is 
between  the  eorl  and  the  ceorl.  Both  were  men 
with  homesteads  and  households.  Unless  they  had 
persons  under  their  '  mund '  they  could  not  have  had 
corresponding  mund-byrds.  The  freeman  who  did 
not  happen  to  be  a  man  with  a  homestead  and  house- 
hold could  have  no  mund-byrd,  because  he  had  no 
precinct  within  which  his  peace  could  be  broken,  and 
no  household  under  his  protection.  But  he  could 
have  a  wergeld. 

So,  again,  in  the  clauses  quoted  relating  to  in- 
juries done  to  servants  in  the  Laws  of  Ethelbert : — 

14.  If  a  man  lie  with  an  eorl's  birele,  let  him  make  hot  with 
xii  scillings. 

16.  If  a  man  lie  with  a  ceorl's  birele,  let  him  make  bot  with 
vi  scillings.  If  with  a  theow  of  the  second  class,  1  sceatts  ;  if  with 
one  of  the  third  class  xxx  sceatts. 

25.  If  any  one  slay  a  ceorl's  hlafaeta,  let  him  pay  bot  with 
vi  scillings. 

^  '  Ceorlian,'    to    marry   a   husband;   '  wifian,'    to   marry  a  wife. 
Bosworth,  suh  voce. 
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The  ceorl  in  this  contrast  is  again  a  husbandman 
with  a  homestead  and  household  and  with  bireles 
and  theows  and  hlafetas  under  his  roof  or  in  his 
'  ham.'  Wherever  in  the  Kentish  laws  the  w^ord 
^  ceorl '  is  used  in  any  other  sense,  I  think  the  meaning 
is  confined  to  that  of  the  married  man — the  husband, 
as  in  the  phrase  '  husband  and  wife.' 

So  regarded,  the  division  for  purposes  of  mund- 
byrd  into  eorlisc  and  ceorlisc  classes  was  natural, 
and  so  also,  for  purposes  of  wergeld,  was  the  dis- 
tinction between  eorl  and  freeman.  As  regards 
the  wergeld,  we  may  consider  the  terms  ceorl  and 
freeman  as  practically  interchangeable,  inasmuch  as 
every  ceorl  was  certainly  a  freeman,  and  the  un- 
married freeman  was  probably  a  cadet  or  member  of 
the  household  of  some  eorlisc  or  ceorlisc  man. 

Continental  society  included  everywhere,  as  we  The 
have  seen,  such  classes  as  the  Eoman  liti  and  liberti  i^ets. 
composed  of  strangers  and  freedmen  who  had  not  so 
far  risen  in  the  social  scale  as  to  have  fully  recognised 
rights  of  inheritance  and  whose  wergeld  never  was  of 
the  same  amount  as  that  of  the  full  freeman.  It  is 
in  connection  with  such  classes  that  the  tribal  distinc- 
tion of  blood  came  in.  If  for  the  full  freeman  we 
were  to  substitute  the  word  tribesman^  with  all  the 
background  of  hyndens  of  kinsmen  to  fight  and  to 
swear  for  him  involved  in  the  term,  then  from  the 
same  point  of  view  we  must  expect  to  find  in  Kent,  as 
everywhere  else,  strangers  in  blood  below  the  tribes- 
men, like  the  aillts  and  alltuds  and  taeogs  of  the 
Cymric  Codes,  the  fuidhirs  of  the  Brehon  Laws,  if  not 
the  liberti  and  liti  of  the  Gallo-Eomans,  or,  perhaps 

I  I  2 


484  Karhj  Kentish  Custom. 

still  more  nearly  to  the  point,  the  ley  sing  classes  of 

the  Norse  Laws. 
The  We  have  already  found  incidental  mention  of  the 

freedman  Kcntish  frccdman.  He  cannot  after  enfranchisement 
re"emWed  ^^''^^^^  been  classcd  as  an  esne  or  a  theow.  There 
the  Norse    would  scem  to  be  no  other  class  mentioned  to  which 

leysing. 

he  could  belomx,  unless  it  mioht  be  that  of  the  la3ts 
of  Ethelbert's  Laws. 

It  is  worth  while,  therefore,  to  recur  to  the  single 
clause  in  Ethelbert's  Laws  already  quoted  respecting 
the  la3ts  and  to  examine  it  more  closely.  Within  the 
compass  of  its  few  words  there  may  perhaps  be  found 
evidence  connecting  the  status  of  the  Kentish  last 
with  what  we  have  learned  of  the  status  and  condi- 
tions of  the  Norse  leysing. 


cases. 


26.  If  a  man  slay  a  laet  of  the  best  class,  let  him  paj'  80  scil- 
lings  ;  if  one  of  the  second  class,  let  him  pay  60  scillings  ;  of  the 
third,  let  him  pay  40  scillings. 

The  clause  does  not  mention  to  whom  the  pay- 
ments are  to  be  made,  whether  to  the  last's  family  or, 
as  in  the  case  of  the  freedman,  to  his  late  owner  or 
lord.  But  the  payments  are  not  called  leodgelds  as 
are  the  wergelds  of  freemen. 
Three  Lookiug  to  the  payments  themselves   they   are 

in^both  graduated  for  three  classes  of  Isets.  There  were 
also,  under  Norse  custom,  three  classes  of  leysings 
graduall}^  growing  by  successive  steps  towards  a  higher 
grade  of  freedom  as  kindreds  grew  up  around  them 
and  became  more  and  more  nearly  perfect  till  at  last 
the  ninth  generation  from  the  first  freedman  became 
fully  free.  Why  may  not  the  three  grades  of  Kentish 
lasts  have  been  doing  the  same  ? 

Let  us  compare  the  amounts  of  the  payments  for 
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the  slaying  of  the  three  classes  of  Kentish  laets  with 
those  for  the  three  classes  of  Norse  ley  sings. 

We  have  seen  over  and  ovei  again  that  the 
Kentish  scilling  regarded  as  twenty  sceatts  was  an 
ore  or  a  Eoman  ounce  of  silver.  Therefore  the 
Kentish  payments,  stated  in  ounces  of  silver,  were  as 
follows : — 

Best  class  of  laet 80  ounces  of  silver 

Second  class    ......     60        „  „ 

Third  class 40         „  „ 

The  Norse  ore  was  also  in  wheat-grains  a  Eoman 
ounce  of  silver.  The  wergelds  of  the  three  classes  of 
leysings  in  the  Norse  laws  were  as  under : — 

Frialsgiafi  or  newly  made  freedman  40  ores  of  silver 

Leysing  after  making  '  freedom  ale  '  60     „  „ 

Leysinjia-son   or   highest   rank  of  \ 

leysing  whose  great-grandfather  I        80     „  ,, 

was  a  leysing  ^  ) 

So   that    the   wergelds    of  the   three    classes   of  And  the 
Kentish  l^ts  corresponded  exactly  in  amount  with  ^mfiar.^ 
those  of  the  three  classes  of  Norse  leysings,  when 
reckoned  both  in  silver. 

We  may  further  compare  these  payments  for  the 
Kentish  lasts  with  those  for  the  freedman  of  the  nearly 
contemporary  Bavarian  laws.  They  are  stated  in  gold 
solidi  of  three  tremisses,  and  the  Kentish  solidus  was 
of  only  two  tremisses.  We  have  seen  that  the  Bavarian 
freedman  was  paid  for  with  forty  solidi,  i.e.  sixty 
Kentish  scillings.  The  payment  thus  corresponded 
with  that  for  the  Kentish  laet  of  the  second  class. 

These  correspondences  are  unexpected  and  very 
significant,  but  the  significance  is  made  still  more 

^  Supra,  p.  259. 
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The  important   by  the  clause    in    (he  Laws  of  Wilitraid 

Se  result  describing  the  position  of  the  newly  made  freed- 
ofk7ndrea.  ^^^^^  Under  Kentish  custom.  The  description  of  his 
position  might  almost  be  taken  as  a  description  of 
the  '  frialgiafi '  or  newly  made  leysing  of  the  Norse 
la\\s.  Under  Kentish  law  the  freedman  was  to  be 
folkfree,  but  '  the  freedom-giver  was  to  keep  the 
heritage  and  wergeld  and  mund  of  his  family,  be  he 
over  the  march  wdierever  he  will.'  This  was,  as  we 
have  seen,  almost  exactly  the  position  of  the  Norse 
leysing  before  he  had  made  his  freedom  ale.  He  had 
as  vet  no  kindred  to  swear  and  to  %ht  for  him.  He 
was  still  under  the  mund  and  protection  of  his  lord. 
His  descendants  could  only  obtain  the  protection  of 
a  kindred  and  become  wholly  free  from  the  thyrmsl 
of  the  lord,  when  in  the  course  of  generations  a 
kindred  had  grown  up  gradually  around  them. 

So  too,  as  we  have  seen,  under  the  Bavarian  laws 
the  freedman's  wergeld  went  to  his  lord.^  Under  the 
Frisian  law  the  wergeld  of  the  litus  went  to  his  lord.^ 
Under  Eipuarian  law  even  the  '  homo  denarialis  ' 
— the  freedman  who  became  a  Frank  with  a  full 
wergeld — was  recognised  as  having  at  first  no  kin- 
dred. If  he  had  no  children,  his  property  went  to 
the  fisc.  And  it  was  not  till  the  third  generation  that 
his  family  had  full  rights  of  inheritance.^  We 
have  already  found  abundant  evidence  of  the  con- 
tinued force  of  tribal  custom  and  tribal  instincts 
in  regard  to  the  importance  of  kindred  while  con- 
sidering the  meaning  and  function  of  the  hyndens 
in  connection  with  the  twelve-hynde  and  twy-hynde 

^  Supra,  p.  176.  ~  Supra,  p.  199. 

"  Supra,  p.  169. 
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classes  of  the  Anglo-Saxon  laws.  These  remarkable 
correspondences  between  the  position  held  by  the 
Igets  in  Kent  and  that  of  the  leysings  and  freedmen 
and  liti  of  the  Continental  laws,  without  our  making 
too  much  of  them,  may  fairly  be  taken  as  additional 
evidence  of  the  tenacity  of  tribal  custom  in  these 
matters.^ 

VII.    THE    AMOUNT   OF   THE    KENTISH   WERGELDS. 

Once   more    we    return    to    the    amount   of  the  Probable 
wergelds  of  the  Kentish  eorl  and  freeman.  fffi^S. 

c  wergelds 

We  have  seen  reason  to  suspect  that  the  payments  !°^'^  ^^^' 

.     .  ^  ^     '^  freeman 

of  300  and  100  scillings  of  the  laws  of  Hlothsere  and  200, 
Eadric  were  half-wergelds,  and  that  the  full  wergelds  scimLgs. 
were  600  and  200  scillings. 

If  they  may  be  so  considered  they  are  at  once  put 
on  line  with  the  Frankish  wergelds.  The  threefold 
wergeld  of  the  eorl  becomes  evidently  due  to  his 
noble  birth  or  official  position.  And,  if  the  Kentish 
and  Frankish  solidi  had  been  alike,  the  similarity  of 
the  wergelds  would  have  been  complete. 

The  wergelds  of  the  Frankish  group  of  laws  were  As  in  the 
found  to  be  as  follows  : —  laws!  ^^ 

Lex  Salica,  Graphic  or  ingenuns  in  truste  Eegis       .         .  600  solidi] 

Frank  or  Barbarian  living  under  Salic  law     .  200     „      j 

Lex  Eipuariorum,  Comes  &c.  in  truste  Kegis    .         ,         .  600     „      ] 

Ingenuus 200     „      j 

Lex  Angliorum  et  Werinorum,  Adalingus  .         .         .  600 

Liber 200 

Lex  Chamavorum,  Homo  Francus 600 


Ingenuus 200 


1 


'  In  the  Bavarian  and  Saxon  '  might  strengthen  the  view  that 

laws  the   litus   was   paid   for   at  the  Kentish  wergeld  of  the  ceorl 

one   fourth   the   wergeld   of    the  '  could    hardly  be   as   low  as   100 

Ubcr.     The   inference   from   this  I  scillings. 
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In  all  these  cases  thewergeld  of  theEoyal  ollicial 

or  person  in  high  rank  is  threefold  that  of  the  liher 

or  iui^enuus} 

Confirmed         Confining   attention  now  to  the  position  of  the 

parison      Kentish  freeman,  further  confirmation  of  the  view 

Kini's  ^     ^l^^t  ^^^^  wergeld  was  200  Kentish  scillings  may  be 

mund-        derived  from  a  comparison  of  the  King's  mund-byrd 

witli  the  wergeld  in  these  and  other  Saxon  laws,  and 

the  corresponding    Continental  payments  77?'o  fredo 

with  the  wergelds  of  the  liher  and  ingenuus  of  the 

Continental  laws. 

The  Kentish  mund-byrd  of  50  Kentish  scillings 
was  one  fourth  of  the  Kentish  freeman's  wergeld  if 
200  Kentish  scillings. 

The  Mercian  mund-byrd  of  five  pounds  of  silver 
was  one  fourth  of  the  Mercian  wergeld  of  1200  scil- 
lings of  four  pence,  or  twenty  pounds. 

The  Wessex  mund-byrd  of  five  pounds  would  be 
one  fourth  of  the  Wessex  wergeld  proper  if  the  latter 
might  be  looked  upon  as  the  same  as  the  Mercian 
with  the  mund-byrd  added.  ^ 

The  Alamannic  and  Bavarian  payments  pro  fredo 
of  40  solidi  were  one  fourth  of  the  Alamannic  and 
Bavarian  wergeld  of  160  solidi. 

And  Brunner  ^  and  others  consider  that,  although 
the  paymentp?'^/r^(i(9  was  sometimes  an  extra  payment, 
the  200  solidi  of  the  Frankish  wergeld  equalled  160 
solidi  with  one  fourth  added  jt?r6>/r^c/c>. 


*  I  adhere  to  this  view  after 
careful  consideration  of  the  elabo- 
rate argument  in  the  Die  Getnein- 
freien  der  Karolingischen  VolJcs- 
rechte,  von  Philipp  Heck  (Halle, 
1900),  in  reply  to  the  criticism 
by  H.  Brunner  in  the  Savigny- 


Stiftung  filr  Bechtsgeschichte, 
xix  Band,  1899. 

2  1200  scillings  of  Ad.  with 
one  fourth  added  =  1200  scillings 
oi5d. 

^  Deutsche  Bechtsgeschichte, 
i.  225-6. 
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Now,  if  instead  of  holding  the  Kentish  freeman's 
wergeld  to  be  200  Kentish  scilUngs  we  were  to  take  it 
to  be  100  scilHngs,  we  should  destroy  the  correspon- 
dence of  the  King's  mund-byrd  with  the  wergeld,  and 
make  the  mund-byrd  half  the  wergeld  instead  of 
a  quarter :  unlike  what  it  was  in  the  other  Anglo- 
Saxon  laws. 

We  may  find  further  evidence  if  we  compare  the  And  also 
payments  for  the  eye,  hand,  and  foot  in  the  Kentish  mentor 
and  Continental  laws.  We  have  seen  that  the  andfoot."^' 
Kentish  payment  was  50  scillings,  i.e.  the  same  as 
the  King's  mund-byrd  and  one  fourth  of  the  wergeld 
if  200  scillings.  In  the  Alamannic  and  Bavarian 
laws  and  in  those  of  the  Chamavi  the  payment  for 
these,  like  the  payment  pro  fredo,  was  one  quarter 
of  the  freeman's  wercreld.  In  the  Frankish  laws  it 
was  one  half.  But  the  reason  of  this  is,  not  that 
either  the  payment  pro  fredo  or  the  wergeld  is 
less  than  in  other  laws,  but  that  the  payment  for 
the  eye,  hand,  and  foot  is  greater.  The  Frankish 
payment  for  the  eye,  hand,  or  foot  of  the  '  ingenuus ' 
was  100  solidi  of  three  tremisses,  i.e.  half  as  much 
again  as  the  Kentish  freeman's  wergeld  would  be  if 
only  100  Kentish  scillings  of  two  tremisses ;  which 
again  seems  unlikely. 

At  first  sight  the  Wessex  payments  for  the  eye,  hand, 
and  foot  present  an  anomaly.  The  payment  for  them 
in  King  Alfred's  Laws  is  66f  Wessex  scillings,  i.e. 
only  one  eighteenth  of  the  Wessex  twelve-hynde 
wergeld,  and  only  one  third  of  the  Kentish  freeman's 
payment.  The  explanation  must  be  that  in  the  Laws 
of  King  Alfred  the  payments  for  injuries  are  stated 
for   the  twyhynde-mans  grade,  those    for    the    eye, 
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Kentish 

freeman's 

wergeld 

most 

likely  200 

Kentish 

scillings, 

or  4000 

sceatts. 


hand,  and  foot  beinij^  one  third  of  the  twyhyndeman's 
werijeld  of  200  Wessex  scilHngs.  Nothing  could 
show  more  clearly  the  dillerence  in  status  between 
the  Wessex  ceorl  and  the  Kentish  freeman  whatever 
the  wergeld  of  the  latter  may  have  been. 

Dn  the  whole,  these  considerations  seem  to  me 
to  strengthen  the  supposition  that  the  Kentish  freeman's 
wer<2^eld  was  200  Kentish  scillinc^s.  That  the  Kentish 
wergeld  should  differ  from  that  of  Mercia  and  Wessex 
need  not  surprise  us,  seeing  that  we  started  with  the 
warning  that  we  should  find  it  so  as  regards  both  the 
barones  and  villani.  To  the  writer  of  the  so-called  Laws 
of  Henry  I.  the  eorl  was  no  doubt  the  haro  and  the 
freeman  or  ceorl  the  vlllanus  of  Norman  phraseology. 
And  we  need  not  wonder  at  his  confusion  if  he  had 
nothing  but  the  laws  to  guide  him.  It  is  necessary, 
however,  to  look  at  the  question  of  the  wergelds 
from  a  broader  point  of  view  than  his  could  be. 

It  must  not  be  forgotten  that  the  Continental 
wergelds  of  the  Merovingian  period  were  all  stated  in 
gold  solidi.  The  first  emigrants  into  Britain  must  have 
known  this  perfectly  well.  Kentish  moneyers  coined 
gold  tremisses,  and  when  they  afterwards  coined 
silver  it  was  in  silver  tremisses  of  the  same  weight, 
which  earned  the  name  in  England  of '  sceatts.' 

Any  exact  comparison  of  English  and  Con- 
tinental wergelds  in  coin  must  obviously  be  dependent 
upon  the  ratio  between  gold  and  silver. 

The  Kentish  scilling  of  two  gold  tremisses  at 
1:10  was  reckoned  in  the  Laws  of  Ethelbert  as  equal 
to  20  sceatts — i.e.  to  the  Eoman  ounce — and  the 
wergeld,  if  of  200  scillings,  was  thus,  as  we  have  seen, 
a  wergeld  in  silver  of  200  ounces  or  4000  sceatts. 
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We  have  seen  that  Archbishop  Egbert  claimed  for 
his  priests  a  wergeld  of  ^00  ounces  of  silver,  which 
thus  would  accord  exactly  with  a  Kentish  wergeld  of 
200  scillings.  It  might  almost  seem  that  he  may  have 
consulted  his  colleague  the  Archbishop  of  Canterbury 
and  fixed  his  clerical  demand  in  accordance  with  the 
Kentish  wergeld  rather  than  with  that  of  Wessex  or 
Mercia. 

Nor  would  there  be  anything  at  all  unnatural 
or  abnormal  in  a  wergeld  of  200  ounces  of  silver, 
inasmuch  as  200  Eoman  ounces  of  silver  at  a  ratio 
of  1  :  10  would  equal  the  Mina  Italica  of  twenty 
Eoman  ounces  of  gold,  i.e.,  two  ancient  Eoman  pounds 
of  ten  ounces. 

We  may  therefore  with  some  confidence,  but 
without  claiming  certaint}^  fairly  state  the  Kentish 
wergelds  in  Kentish  scillings  and  sceatts,  thus  : — 


Arch- 
bishop 
Egbert's 
priest's 
wergeld 
also  4000 
sceatts — 
i.e.  200 
ounces  of 
silver  or 
Mina 
Italica 
of  gold. 


Kentish 

Kentish 

scillings 

Sceatts 

wergelds. 

Eorl 

.      600  (if  300—6,000)  = 

12,000 

Freeman . 

.      200  (if  100—2,000)  - 

4,000 

Laet  (1)     . 

.        80       . 

1,600 

.     (2)    . 

60       . 

1,200 

„     (3)    .         . 

.        40       . 

800 

And  when  put  together  in  this  way  the  proportion 
between  the  wergeld  of  the  freeman  and  that  of  the 
laBts  becomes  important.  In  the  Norse  laws  the 
leysing's  wergeld  was  one  sixth  that  of  the  hauld 
or  odalman.  In  the  Bavarian  and  Saxon  laws  the 
wergeld  of  the  litus  was  one  fourth  that  of  the  free- 
man. Anything  like  these  proportions  in  Kent 
would  make  a  werc^eld  as  low  as  100  scillino-s  for 
the  freeman  very  improbable. 

Lastly,  perhaps  it  may  be  fair  to  the  reader  to  recur 
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The  once  more  to  tlie  question  of  the  Kentish  scilhng.     If 

couia  not    ^^^y  tloubt  slioiikl  remain  as  to  whether  we  are  right 
have  been  jj^  rei>\irdinir  the  sceatt  as  the  silver  coin  of  that  name, 

farthings.  '  C"  ' 

twenty  of  which  went  to  the  Eoman  ounce  until  it 
was  superseded  by  the  penny  of  Offa  and  Alfred, 
surely  that  doubt  must  now  be  dispelled.  For  if, 
according  to  the  view  of  Schmid  and  others,  the  sceatt 
were  to  be  taken  as  a  farthing  or  quarter  of  a  sceatt, 
the  correspondence  of  Kentish  with  Continental 
wergelds  and  'pa.ymenis  jji^o  f redo  would  be  altogether 
destroyed.  The  eorl's  triple  wergeld  at  a  ratio  of 
1:10  would  be  only  one  sixth  (and  if  300  scillings 
only  one  twelfth)  of  that  of  the  Frankish  noble  or 
official,  while  the  Kentish  freeman's  wergeld  would  be 
reduced  to  one  sixth  (or  if  100  scillings  to  only  one 
twelfth)  of  that  of  the  Continental  liber  or  ingenuus. 

One  perhaps  must  not  say  that  such  a  result  would 
be  impossible.  But  would  it  be  a  likely  one?  We 
should  have  to  suppose  that  the  Jutish  chieftain, 
perfectly  familiar  with  the  Continental  wergeld  of  the 
freeman  as  200  or  160  gold  solidi,  equated  by  long 
tradition  with  the  round  number  of  100  head  of 
cattle,  upon  settlement  in  Kent  reduced  the  wergeld 
of  the  freeman  to  one  sixth  or  one  twelfth  of  what  it 
was  in  the  country  he  came  from.  From  what  we 
know  of  the  tenacity  of  tribal  custom  everywhere, 
especially  as  regards  the  amount  of  the  wergelds,  it  is 
difficult  to  conceive  of  his  doing  so. 

VIII.    RESULT    OF   THE  KENTISH    EVIDENCE. 

We  are  now  in  a  position  to  take  a  broader  view 
of  the  wergelds.  Continental,  Kentish,  Wessex,  and 
Mercian. 


100  head 
of  cattle. 
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To  the  incidental  mention  of  the  fact  that  the  The 
Kentish  freeman's  wergeld,  if  200  Kentish  sciUings,  wessex,' 
equalled  the  gold  Mina  Italica  may  be  added  the  ^J^e^rcian 
further  incident  that  it  would  equal  100  '  sweetest  wergeids 

^  .  thus 

COWS  '  of  the  Alamanmc  laws.     Whether  accidental  brought 
coincidences  or  not,  these  facts  bring  us  back  to  the  with  the 
point  with  which  this  inquiry  started,  viz.  the  wide-  conUnen 
spread  normal  wergeld  of  100  head  of  cattle  and  its  taiwer- 

.  ?  .  .  geld  of 

very  general  traditional  equation  with  a  gold  mina.      200  and 
The  main  facts  elicited  as  to  the  amount  of  the  soiidl^or 

wergelds  in  the  course  of  this  inquiry  are  these. 
At  the  date  of  the  Kentish  Laws  and  generally 

during  the  seventh  century  we  find  three  wergelds  in 

use  in  England  for  the  ceorlor  freeman  : — 

The  Wessex  wergeld  of  6000  sceatts  at  1:10  =  600  gold  tremisses 

„    Mercian         „        4800      „     |'''!:|°  =  1^°    "  " 

(at  1:12  =  400    „  „ 

„     Kentish  „  (if)  4000       „        at  1:10  =  400     „ 

And  on  the  Continent  we  find  the  two  werp^elds : — 

o 

Prankish         ....     200  solidi  =  600  gold  tremisses 
The  other        .         .         .         .     160     „     =480     „  „ 

Now,  in  the  fairly  contemporary  laws  of  the  Eipu- 
arian  Franks,  and  of  the  Burgundians,  the  traditional 
values  of  animals  we  have  found  to  be  stated  as 
follows  : — 

Ox 2  solidi    =     6  gold  tremisses 

Cow         .....       1  solidus  =      3     „  „ 

And  in  the  nearly  contemporary  Alamannic  laws  the 
traditional  values  were  : — 

Best  ox  .         .         .         .         .         .         .     =     5  gold  tremisses 

Medium  ox  and  sweetest  cow         .         .    =     4     „  „ 


1  :  12. 


494  Early  Kentish  Custom. 

The  dif-  Witliiu  the  ninge  of  the  variations  in  the  ratio 

covered*  between  gold  and  silver,  and  in  the  local  value  of 

between  aiiimals,  there  seems  to  be  ample  room  and  reason  for 

gold  and  ^]^Q  variations  in  the  money  values  of  the  weri?elds. 

Bilver  "^     ^  ,  '^     ^ 

1 :  10  and  (^1)  100  oxeii  of  6  treiiiisses  {i.e.  600  tremisses) 
equal  the  Frankisli  wergeld  of  200  gold  solidi,  and  at 
1  :  10  the  Wessex  wergeld  of  6000  sceatts. 

(2)  A  long  hundred  of  120  cows  of  4  tremisses 
{i.e.  480  tremisses)  would  equal  the  wergeld  of  160 
gold  solidi,  and  at  1  :  10  the  Mercian  wergeld  of 
4800  sceatts. 

(3)  100  cows  at  4  tremisses  {i.e.  400  tremisses) 
make  the  Kentish  wergeld  of  (if  we  are  right)  200 
Kentish  scillings  of  2  tremisses,  and  at  1  :  10,  4000 
sceatts.  If  we  change  the  ratio  to  1  :  12,  then  a 
Kentish  wergeld  of  100  cows  of  4  tremisses  would  in 
silver  equal  the  Mercian  wergeld  of  4800  sceatts.  In 
other  words,  the  difference  between  the  Kentish  and 
Mercian  wergeld  might  be  expressed  either  as  one 
between  100  and  120  cows,  or,  the  number  of  cows 
remaining  at  100,  between  the  ratios  of  1  :  10  and 
1  :  12. 

There  is  thus  in  these  fairly  contemporary  values  of 
Western  Europe,  in  the  seventh  century,  or  within  the 
Merovingian  period,  so  obviously  room  for  the  varia- 
tions in  the  wergelds  that,  whether  as  to  origin  the 
differences  may  be  of  historical  interest  or  not,  at  any 
rate  for  our  present  purpose  we  are  fairly  warned  by 
the  general  coincidence  in  the  wergelds  not  to  make 
too  much  of  the  differences. 

We  have  thus  been  led  cautiously  step  by  step  to 
recognise  First,  that  the  status  of  the  Kentish  freeman 
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-corresponded  more  nearly  with  that  of  the  twelve-  Kentish 
hynd  class  of  the  other  Angio-^Saxon  laws  than  a^ndTh" 
with  that    of    the    twy-hynde    class.      Even   if    the  *weive- 

•^       '^  hyndeman 

Kentish  freeman's  wergeld  was  only  100  Kentish  =Coiiti- 
scillings,  it  would  more  nearly  correspond  with  the  freeman. 
Wessex  six-hvndeman's  wercreld  than  with  that  of  the 
ceorl.  And  secondly  that  the  wergelds  of  the  Kentish 
lasts  were  very  fairly  on  a  level  with  that  of  the  Wessex 
ceorl.  Taking  an  average  between  the  second  and 
third  class  of  lasts  the  correspondence  would  be  exact. 

Finally,  if   the    status    of   the    Kentish    freeman  Kentish 
may  be  regarded  as  approaching  most  nearly  to  that  ^^  J° 
of  the  Continental  liber  or  ingenuus  on  the  one  hand,  hyndeman 
and  to  that  of  the  twelve-hyndeman  of  the  Anglo-Saxon  Continen- 

%qX  fy'eed- 

laws  on  the  other  hand,  and  if  that  of  the  Kentish  r}ian. 
last  was  like  that  of  the  Norse  leysing  and  of  the 
twy-hyndeman,  then  once  more  it  becomes  natural 
and  right,  and  in  accordance  with  ancient  custom, 
that  in  the  Compact  between  Alfred  and  Guthrum  the 
Saxon  twelve-hyndeman  should  be  made  '  equally 
dear '  with  the  Norse  hauld,  and  so  with  the 
liber  or  ingenuus  of  the  Continental  laws,  while 
the  Saxon  twy-hyndeman  should  be  held  '  equally 
dear '  with  the  Danish  leysing. 

Note. — The   equation  in  the    |  by    '  theows   and    ceorls.'      The 
Compact  of  Alfred  and  Guthrum    !   statement  is  that   the   Volscians 


between   the    Saxon    *  ceorl   who 
sits     on     GafoUand '      and     the 


and  Etruscans,  having  freed  the 
slaves^   the    lihertini   {i.e.   freed- 


Danish   leysing   is  so   important  !  men's     sons)     complained     that 

that    it   may    be  worth  while  to  I  they    had   not    also    been   freed 

notice  that  Alfred  in  his  Orosius  j  (Bk.  iv.  3).     F.  S.,  1911. 
translates  '  slaves  and  lihertini ' 
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CHAPTER   XV. 

GENERAL   CONCLUSIONS. 

Before  concludinof  this  Essay  it  mav  be  well  in  a 
final  chapter  to  summarise  its  results  in  their  bearing 
upon  the  conditions  of  early  Anglo-Saxon  society,  and 
especially  with  regard  to  the  division  of  classes  and 
the  character  of  the  holdino-s. 

The  object  has  been  to  approach  these  difficult 
questions  from  the  point  of  view  of  tribal  custom. 

The  main  clue  to  an  understanding  of  the  division 
of  classes  has  been  the  amount  of  the  wergelds. 

The  trouble  taken  to  arrive  at  a  correct  knowledse 
of  the  currencies  in  which  the  wergelds  were  paid, 
tedious  as  it  may  have  seemed  to  the  reader,  will  not 
have  been  thrown  away  if  it  has  led  to  the  recognition  of 
the  fact  that  there  was  a  very  general  correspondence 
in  the  amount  of  the  wer^relds  tenaciouslv  adhered 
to  by  the  tribes  of  Western  Europe,  whether  remain- 
ing in  their  old  homes  or  settled  in  newly  conquered 
countries.  The  amount  of  the  werofelds  was  not 
seemingly  a  matter  of  race.  Cymric  and  German 
customs  were  singularly  similar. 

If  the  Irish  eric  fine  formed  an  exception,  Irish 
tribal  custom  nevertheless  had  many  things  in 
common  with  C}Tnric  and  German  custom  in  other 
respects. 
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It  was  from  a  study  of  the  wergelds  and  the  rights  The  soU- 
and  liability  of  relatives  in  their  receipt  and  payment  the^  ^  ° 
that  some  idea  was  gained  of  the  solidarity  of  the  ^nnmed 
kindred  under  tribal  custom.     And  this  solidarity  of  ^^^^, 

"   .         lamily 

the  kindred  was  found  to  be  closely  connected  with  holdings, 
the  family  character  of  tribal  landholdings,  of  which 
tlie  Cymric  gwely  was  a  typical  example.  Where 
direct  evidence  of  this  family  element  was  wantino- 
the  Hability  of  the  kindred  for  the  wero-eld  remained 
as  an  indication  that  it  once  had  existed. 

In  reviewinsr  the  evidence  of  these  matters  and  The 

^^  '  ^  o  1        •       normal 

attemptnie  to  bnncf  the  results  to  a  focus,  we  becrm  wergeid 
with  the  fact  that  with  comparatively  few  exceptions  soUdi*or 
the  normal  wergeid  of  the  full  or  typical  freeman  was  o^cattie^ 
everywhere  so  large — 200  gold  solidi,  the  heavy^mina 
of  gold,  traditionally  representing  100  head  of  cattle. 
This  wero-eld  was  too  larore  bv  far  for  the  individual 
slayer  to  pay,  and  possible   only  as  a  payment  from 
one  group  of  kindred  to  another. 

We  have  seen  reason  to  infer  from  the  Kentish,  The 
Wessex,  and  Mercian  wergelds  that  the  Anglo-Saxon  saxon 
tribes  shared  in  these  traditions,  and,   so  to  speak,  trJu^ht^ 
brought  their  wergelds  with  them  into  Britain.     And  ^^^^  *^^^^ 

^  ^  into 

we  have  found  that  Anoio-Saxon  custom  as  reaards  Britain. 
the  wergelds  was  substantially  similar  to  that  of  the 
Continental  tribes. 

From  Beowulf  we  learned  that,  as  there  could  be  ^r^vergeid 
no  feud  within  the  kindred,  a  homicide  within  the  ^ithin  the 
kindred  could  not  be  avenged  or  compounded  for. 
There  was  no  sfalanas  or  wero^eld  in  such  a  case  under 
either  Cymric  or  German  custom,  and  evidence  was 
found  in  the  so-called  Laws  of  Henry  I.  that  it 
had  been  so  also  under  Ancflo-Saxou  custom.     Up  to 
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tlie  time  of  the  Norman  Conquest  the  punishment  of 
parricide  was  practically  left  ]jy  the  laws  to  the 
spiritual  jurisdiction  of  the  Church  {supra,  p.  335). 

The  principle  which  required  both  paternal  and 
maternal  relations  to  join  in  llie  payment  and  receipt 
of  wergelds,  and  nearly  alwa^'s  in  the  proportion  of 
two  thirds  and  one  third,  was  also  common  to 
Cymric  and  German  tribes.  This  principle  depended 
upon  a  view  of  marriage  likewise  common  to  both. 
A  blood  relationship  was  established  as  regards  chil- 
dren of  a  marriage,  while  husband  and  wife  for  many 
purposes  remained  in  their  own  kindreds.  There 
being  no  blood  relationship  between  husband  and 
wife,  the  husband's  kindred  alone  were  liable  for  his 
crimes  and  the  wife's  alone  for  her  crimes,  and 
neither  the  husband  nor  the  wife  received  any  portion 
of  the  other's  wergeld  or  was  liable  for  his  or  her 
homicides.  Such  was  the  custom  under  the  Cymric 
codes  and  the  laws  of  the  Bretts  and  Scots,  and  Anglo- 
Saxon  custom  as  described  in  the  so-called  Laws  of 
Henry  I.  was  similar. 

The  tribal  feeling  which  allowed  tribesmen  and 
strangers  to  live  side  by  side  under  their  own  laws, 
and  made  the  Salic  and  Eipuarian  Franks  award  a 
full  wergeld  to  tribesmen  of  allied  German  tribes, 
while  it  gave  only  a  half  wergeld  to  the  Gallo-Koman 
possessor  who  was  not  of  their  blood,  was,  it  would 
seem,  brought  with  the  invading  tribes  into  Britain. 

Danish  and  English  tribesmen  were  allowed  to 
live  side  by  side  under  their  own  laws  and  acknow- 
ledged as  '  equally  dear,'  with  a  similar  wergeld,  while, 
at  all  events  in  the  cases  which  come  under  notice, 
complete  strangers  in  blood  were  awarded  only  a 
half  wergeld  as  in  the  Continental  laws. 


Evidence  of  Wergelds.  499 

We  have  not  attempted  to  settle  the  question  how 
far  there  was  a  Eomano-British  population  left  in  the 
towns,  but  we  have  found  incidental  traces  and  hints 
that  in  Northumbria,  Wessex,  and  Mercia  there  were 
'  wilisc  '  men — Welsh  or  British — who  had  only  a 
half  wergeld,  being  treated  as  strangers  both  in  this 
respect  and  also  as  regards  the  substitution  of  the 
ordeal  for  the  oaths  of  kindred  (p.  403). 

The  principle  that  a  man  who  could  not  bring  to  The  oi- 
his  protection  the  oath  of  his  kinsmen  must  be  brought  aUema- 
to   the   ordeal  was  one    of  widely  extended  tribal  o^ths^of^^ 
custom.     And  it  was  emphasised  by  the  adoption  of  kinsmen, 
the  ordeal  as  a  Christian  ceremony  solemnly  performed 
in  the  churches  under  both  Frankish  and  Anglo-Saxon 
law. 

There  can  be  little  doubt  that  in  the  solidarity  The  man 
of  the  kindred  under  tribal  custom  we  have  to  do  kindred 
with  the  strongest  instinct  which  everywhere  moulded  a^^gperf- 
tribal  society.     So  far  as  it  had  its  way  and  was  not  ^^^^  °" 

•^  ^  '^  some  one 

confronted  by  more  potent  forces  it  must  have  almost  else's 
necessarily  ruled  such  matters  as  the  division  of  classes, 
the  occupation  of  land,  and  the  modes  of  settlement. 

When  we  inquire  into  the  grades  of  society  under 
tribal  custom  they  seem  everywhere  to  have  their 
roots  in  the  principles  of  blood  relationship.  A  man 
who  has  no  kindred  to  protect  him  needs  and  seeks 
the  protection  of  a  chieftain  or  lord.  By  the  force 
of  tribal  gravitation  he  sinks  into  the  dependent  con- 
dition of  living  upon  another's  land. 

Whether  he  be  a  freedman  who  has  risen  from  the 
rank  of  the  theow  or  thrall,  or  a  free  tribesman  of  low 
position,  or  one  of  a  conquered  race,  or  a  stranger 
immigrant,  and  whether  he  be  cottier  or  the  holder 
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of  the  typical  yardland,  until  in  the  course  of  genera- 
tions a  kindred  has  grown  up  around  him,  he  remains 
in  the  dependent  condition.  He  is  indeed  a  freeman 
as  compared  with  the  theow  or  thrall,  but  when 
Alfred  and  Guthrum  make  their  compact  and  agree 
that  Dane  and  English  shall  be  reckoned  as  equally 
dear  at  the  normal  wergeld  of  the  full  freeman  it  is 
not  of  the  dependent  class  they  are  thinking.  They 
give  to  this  class  and  to  the  Danish  leysing  or  newly 
made  freedman  a  twy-hynde  instead  of  a  twelve- 
hynde  wergeld. 

It  might  at  first  sight  be  supposed  that  this  twy- 
hynde  condition  of  the  dependent  class  in  England, 
so  far  as  it  may  have  included  Anglo-Saxons,  must 
have  been  the  result  of  degradation  in  social  status 
between  the  first  settlements  and  the  time  of  King- 
Alfred,  but  we  have  sought  in  vain  for  evidence  of  an 
earlier  higher  position  in  the  Laws  of  King  Ine.  And, 
on  the  whole,  even  when  regarded  solely  from  a  tribal 
point  of  view,  it  does  not  seem  unlikely  that  strangers 
in  blood  and  freedmen  and  dependent  followers  of 
the  conquering  chieftains  should  find  themselves  after 
continued  settlement  in  the  economic  condition  of 
tenants  and  gafolgeldas  on  the  lands  of  protecting 
lords.  Nor  would  it  be  strange  that,  when  in  a  new 
country  and  under  other  influences  this  uniform 
dependent  economic  condition  had  once  become  a 
general  fact,  the  w^liole  class,  in  spite  of  variety  of 
origins,  should  find  itself  marked  by  a  twy-hynde 
wergeld. 

It  does  not  follow,  however,  that  because  in  the 
compact  between  Alfred  and  Guthrum  the  twy-hynde 
class  were  reckoned  as  equally  dear  with  the  Norse 
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leysing  that  the   Anglo-Saxon  '  ceorl  who   sits   on  with  the 

Norse 

gafol-land '  was  generally  in  as  low  a  social  position  leysing. 
as  the  Norse  newly  made  freedman.  It  is  enough 
that  according  to  the  evidence  he  was  a  dependent 
tenant,  let  us  say,  under  the  lordship  of  a  twelve- 
hynde  man  or  if  settled  upon  royal  demesne  of  some 
gesith  or  official  of  the  king. 

Still  it  mav  be  well  to  look  once  a^^ain  at  the 
position  of  the  Norse  leysing,  because,  after  all,  it  is 
with  the  leysing  that  the  Anglo-Saxon  twy-hynde 
gafolgelda  was  equated  in  a  compact  made  after 
King  Alfred's  victory,  and  so  when  the  two  chieftains 
seemed  to  be  treating  on  equal  terms.  .  Surely  King 
Alfred  was  not  intending  to  degrade  the  Anglo- 
Saxon  dependent  class.  Presumably  he  was  making 
a  good  bargain  for  them. 

The  early  Norse  laws  were  settled  long  after  the  The  low 
date  of  this  compact,  upon  the  conversion  of  South  of  the  ^° 
Norway,  and,  as  in  other  cases,  they  were  framed  with  ^^^^^^s- 
the  express  purpose  of  making  room  in  the  legal 
system  for  the  Christian  Church  and  so  in  some 
sense  with  its  sanction.  And  yet  so  deep  was  the 
gulf  between  classes  even  then  that  a  certain  portion 
of  the  churchyard  was  set  apart  for  leysings,  and  in 
no  case  were  they  to  be  buried  in  the  portion  re- 
served for  classes  above  them.  And  if  after  giving 
his  freedom-ale  and  so  attaining  the  first  step  in 
freedom  and  independence  the  leysing  should  die 
leaving  destitute  children  whose  support  ought  not 
to  be  thrown  back  upon  his  lord,  we  have  seen  that 
the  way  out  of  the  difficulty  was  to  dig  a  grave  in  the 
churchyard  into  which  the  leysing's  children  were  to 
be    placed   and   left    to    starve    to    death,    the  last 
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But  he 
1-ose  by 
steps  as 
a  kindred 
grew 
aroand 
him. 


In  Eng- 
land it 
was  so 
once,  but 
the  rungs 
of  the 
ladder 
drop  out. 


survivor  bein^  the  oiilv  one  wliicli  tlie  lord  thence- 
forth  had  to  maintain.^  This  was  the  position  of  the 
leysing  at  the  bottom  of  the  ladder  of  freedom. 

lUit  we  found  the  ley  sin  <j:  of  the  Norse  laws 
rising  by  steps  into  greater  freedom  and  better  social 
position.  And  the  process  throughout  was  founded 
upon  the  gradual  growth  of  kindred.  It  was  the 
lack  of  kindred  to  swear  for  them  and  defend  them 
which  jjlaced  them  low  in  the  social  scale,  and  it  was 
the  gradual  growth  of  kindred  generation  after  genera- 
tion which  marked  the  steps  of  their  rise  into  better 
social  position  with  higher  wergelds. 

When  we  turn  to  the  Anglo-Saxon  laws  we  seem 
to  detect  similar  tribal  principles  originally  at  work 
but  with  differences  which  may  very  probably  be 
referred  to  the  circumstances  attendant  upon  con- 
quest and  settlement  in  Britain. 

The  law  of  tribal  gravitation  here  as  elsewhere, 
aided,  no  doubt,  by  other  potent  forces,  had  been  at 
work  placing  the  man  with  an  imperfect  kindred  in 
a  dependent  position  at  the  bottom  of  the  social 
ladder. 

And  it  is  important  to  note  that  at  first  the 
middle  rungs  of  the  ladder  by  which  a  man  could 
climb  out  of  the  dependent  position  seem  to  have 
been  present  here  as  in  Norway.  The  evidence  is 
scanty,  but  sufficiently  important. 

From  the  Kentish  laws  the  presence  of  stepping- 
stones  into  greater  freedom  may  be  inferred  in  the 
case  of  the  three  classes  of  Icets  with  their  rising 
wergelds.     And  in  a  precious  fragment  of  ancient 


^  Supra,  p.  265. 
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custom  happily  rescued  from  oblivion  we  found 
evidence  that,  originally  at  all  events,  there  had  been 
a  way  out  of  the  ceorl's  twy-hynde  condition  at  the 
fourth  o'eneration  of  landholdinfr  connected  with 
payment  of  gafol  to  the  king's  utware  and  direct 
service  to  the  king.  But  we  recognised  that  the 
collector  of  the  fragment  looked  longingly  back  to 
ancient  custom,  speaking  of  it  in  the  past  tense,  as 
if  it  was  no  longer  in  force. ■• 

It  would  obviously  not  be  wise  to  trust  solely  to 
the  negative  evidence  of  the  silence  of  the  laws,  but  . 
in  this  case  the  silence  seems  to  confirm  the  evidence 
of  the  fragment.  For  the  pathetic  tone  of  the  frag- 
ment finds  an  echo  in  the  fact  that  all  traces  of  the 
middle  rungs  in  the  ladder  seem  to  have  vanished 
from  the  later  laws.  There  is  no  mention  in  Ine's 
Laws  or  in  Alfred's  of  there  being  or  having  been 
several  o^rades  of  freedmen  or  lasts.  Even  the  half 
wergeld  of  the  six-hynde  stranger  who  has  risen  to 
the  possession  of  five  hides  silently  disappears  after 
King  Alfred's  time.  From  whatever  cause,  so  far  as 
the  evidence  goes,  the  twy-hynde  class  seems  to  have 
become  a  homogeneous  class  in  w^hich,  in  spite  of 
different  origins,  distinctions  were  merged  in  a 
common  economic  condition.  Differences  of  origin 
were  perhaps  forgotten  as  the  result  of  comradeship 
in  the  loncf  struo'o-le  a^'ainst  the  Danish  foe. 

We  thus  seem  to  be  driven  to  recognise  the  width  And  this 
and   to    some   extent  the  bridgelessness,  already  in  the  guif 
King  Alfred's  time  if  not  in  King  Ine's,  of  the  gulf  twy-hynde 
between  the  position  of  the  twelve-hynde  landed  class  f"*^, 

^  *^  twelve- 

hynde 

classes. 
1  Supra,  p.  367. 
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and  that  of  the  twy-hyiide  dependent  chiss  of  gafol- 
Cfeldas  and  j^eburs  who  were  tenants  on  their  land. 

It  seems  probable  that,  though  technically  and 
really  free  in  the  sense  of  not  being  thralls,  the 
twy-hynde  class,  broadly  speaking,  may  have  found 
themselves  very  early,  if  not  from  the  first,  placed 
in  an  economic  condition  of  service  and  servitude, 
including  work  as  well  as  gafol,  which  by  the  ultimate 
disappearance  of  the  middle  rungs  of  the  ladder 
might  very  easily  slide  into  what  is  loosely  called  the 
'  serfdom '  of  later  times. 

In  the  meantime  we  realise  that  the  abjectness  of 
this  semi-servile  condition  may  be  very  easily  exagge- 
rated by  modern  associations  with  the  terms  '  service  ' 
and  '  serfdom.' 

It  is  when  we  turn  from  the  twy-hynde  class  to 
the  position  of  the  class  above  them,  of  gesithcund 
and  twelve-hynde  men,  that  we  learn  that  a  part  at 
least  of  the  risk  of  misunderstanding  may  lie  in  the 
difference  between  the  tribal  notion  of  service  and 
freedom  and  the  more  modern  one. 
Position  What,  then,  has  tribal  custom  to  teach  us  as  to 

vices'of      the  position  and  services  of  the  twelve-hynde  class  ? 
hyn^dT'^^  Eevcrtiug   once   more  to  the    compact   between 

class.         Alfred  and  Guthrum,  Dane  and  English  are  to  be 
equally  dear  at  eight  half-marks  of  gold.     The  Eng- 
lishman, without  any  limiting  adjective,  is  the  twelve- 
On  a  level  liyndc  man.     And   he    is    put   on  a  level  with  the 
Norse        Danish  typical  free  landholder,  the  hauld  or  odalman 
odaiman.    ^^  ^j^^  Norsc  laws,  whosc  wcrgcld  under  Norse  law 
was  that  of  the  typical  freeman  everywhere — equi- 
valent to  the  normal  wergeld  of  200  gold  solidi,  the 
mina  of  gold,  the  traditional  wergeld  of  100  head  of 
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cattle.  It  was  six  times  that  of  the  Norse  leysing,  just 
as  the  twelve-hyndeman's  wergeld  in  England  was  six 
times  that  of  the  '  ceorl  who  sits  on  gafol  land.' 

The  English  twelve-hynde  man  is  therefore  put 
on  a  level  with  the  Norse  odaller  or  typical  land- 
holder. And  so,  as  we  have  seen,  the  ceorl  who  rose 
by  the  middle  rungs  of  the  ladder  into  the  twelve- 
hynde  position  had  inter  alia  to  become  a  landholder 
of  5  hides,  and  his  family  became  gesithcund  only  after 
the  landholding  had  continued  to  the  fourth  genera- 
tion. His  great-grandchildren  then  became  gesithcund 
with  a  twelve-hynde  wergeld. 

The  twelve-hyndemen  were  therefore  landholders,  Tweive- 

.       .  .  .       hynde 

surrounded,  in  principle  at  least  if  not    always    in  men  were 
practice,  by  a  kindred.     But  what  kind  of  a  land-  holders. 
holding  was  it  ? 

Approaching  the  question  strictly  from  a  tribal 
point  of  view,  the  solidarity  of  the  kindred  involved 
in  the  payment  and  receipt  of  wergelds  would  cer- 
tainly suggest  that  those  who  had  a  right  to  receive 
and  the  obligation  to  pay  held  a  position  in  their  Position 
kindred  quite  different  from  that  of  the  modern  settlers, 
individual  owner  of  land. 

The  analogy  of  Welsh  and  Irish  and  Salic  and 
Norse  and  Scanian  tribal  custom  would  lead  us  to 
infer  that  the  Anglo-Saxon  settlers  in  England  must 
have  brought  with  them  traditions  of  tribal  or  family 
ownership  more  or  less  of  the  type  of  the  Cymric 
gwely,  though  doubtless  modified  by  emigration  and 
settlement  in  a  new  country. 

After  all  that  has  been  said,  traditions  and  perhaps 
actual  examples  of  the  individual  ownership  of  the 
'  Eomanus  possessor,'  and,  still  more  likely,  actual 
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scpam-  experience  of  the  Eoman  type  of  landed  estates,  may 

their  liave  survived  in  l^ritain  from  tlie  pericxl  of  the  Roman 

threw^^  occnpation,  and  the  Anglo-Saxon  settlers  may  easily 

them  on  have  been  influenced  in  the  matter  of  landholdinc:  by 

the  pro  ^     *' 

tection  of  what  as  conquerors  they  came  to  supplant.  But  they 
can  hardly  have  wholly  cast  off  their  own  tribal  tradi- 
tions and  instincts.  The  continued  payment  and  receipt 
of  wergelds  show  that  they  did  not.  Even,  to  take  an 
extreme  case,  if  they  came  to  Britahi  as  single  settlers 
having  left  their  kinsmen  behind  them,  still  kindreds 
would  gradually  grow  up  around  their  descendants  in 
the  new  country.  And  tribal  custom  left  to  itself  would 
give  to  them  landed  rights,  quite  different  from  those 
of  the  individual  owner.  But  the  interval,  apart  from 
other  outside  influences,  may  well  have  subjected 
tribal  custom  to  a  strain. 

From  the  point  of  view  of  this  interval  it  may  not 
be  unreasonable  to  revert  to  the  clauses  of  Kins^ 
Alfred's  Laws  on  '  kinless  men '  and  the  Norman  prece- 
dent, that  the  king  was  to  take  the  place  of  the 
missing  maternal  kindred  and  of  advocate  for  a 
Norman  if  he  had  no  other/ 

Unless,  therefore,  the  twelve-hynde  settler  was 
surrounded  by  a  full  kindred  in  the  new  country,  he 
must,  according  to  his  own  tribal  custom,  have  found 
himself  much  more  of  an  individual  than  he  was  used 
to  be,  and  therefore  more  dependent  upon  the  protec- 
tion of  his  chieftain  or  king. 

We  must  not,  on  the  one  hand,  conceive  of  the 
twelve-hynde  settler  as  having  all  at  once  adopted  the 
independent  position  of  the  Roman '  possessor,'  though 


^  Supra,  p.  322  ;  and  Laws  of  Alfred,  s.  27  and  38. 
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circumstances  may  have  sometimes  severed  him  as 
completely  from  his  '  parentilla '  as  the  ceremony  ol" 
the  Sahc  Law.  Nor  can  we,  on  the  other  hand,  con- 
ceive of  him  always  as  a  tribesman  surrounded  by  his 
kindred.  He  may  evidently,  on  the  one  hand,  be 
released  from  many  of  the  trammels  involved  in 
membership  of  a  kindred,  but,  on  the  other  hand,  he 
is  thrown  more  than  ever  under  conditions  of  service 
to  the  king. 

Let  us  for  a  moment  revert  to  the  tribal  concep-  Service 
tion  of  these  trammels  and  services.     They  did  not  tribal  cus- 
always  involve  degradation  of  social  condition.     They  ae^-ading. 
often,  as  we  have  seen,  were  the  mark  of  the  attain-  ^"^  ^Y 

'  ^  ^  '  ties  of 

ment  of  a  higher  position.  kindred 

The  kindred  of  the  aillts  or  strangers  who  settled  restraint 
upon  a  chieftain's  land  under  Cymric  custom  was  l^ndividuai 
acknowledged  in  the  fourth  generation  of  continued  action. 
occupation,  but  at  the  moment  a  kindred  was 
acknowledged  its  members  became  adscripti  gleba\ 
When  the  Irish  fuidhir  did  the  same  his  descendants 
of  the  fourth  generation  found  themselves  not  only 
bound  to  the  land,  but  also  bound  together  by 
something  like  the  rules  of  the  Cymric  gwely,  so  that 
one  of  them  could  not  sell  or  charge  his  share  without 
the  consent  of  the  others.  We  found  the  same  thina' 
in  Norway,  where  the  rules  for  payment  of  the 
wergelds  by  relations  were  more  elaborate  than  any- 
where else,  and  where  the  growth  of  kindred  seems 
so  completely  to  have  ruled  the  rise  from  one  social 
grade  to  another,  till  at  last  a  man  whose  great- 
grandfather's great-grandfather  was  a  freeborn  land- 
holder became  an  odaller.  If  at  first  si^ht  we  were  to 
picture  the  odalman   to  ourselves  as  an  individual 
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The  Nor?o  freeholder  o'i  Ixoinan  or  modern  ty])e  we  should  soon 
a  shiuei      ii^d    out    our  mistake  when   we  learned  that   if  lie 
odaK^with    ^vanted  to  sell  his  odal  he  nmst  first  consult  Ids  oclal- 
dutics  to     sharers.     When  examined  closely  the   fact   became 
kindred,      evident  that  it  was  the  <jroup  of  kindred  that  by  long 
settlement  on  the  land  had  become  odal,  and  that  the 
shares  of  individuals  in  the  odal  were  subject — with, 
of  course,  many  differences — to  some  such  tribal  cus- 
toms as  those   of  the  Cymric  gwely.     The  odalman 
was  thus  not  a  single  isolated  landowner.      He  was 
surrounded  by  kindred  odal  like  himself,  reciprocally 
bound  to  fio'ht  for  one   another  and  swear  for  one 
another,  and  to  share  in  the  payment  or  receipt  of 
one  another's  wergeld.     The  odalman  was  protected 
by  his  kindred,  but  his  freedom  of  individual  action 
was  restricted  by  it. 
The  Suiic  So  also  uudcr  Salic  Law  the  joint  inheritors  of  the 

family  ^^^^  ^^  terra  Salica,  with  right  of  redivision  betw^een 
holding,  great-grandchildren  per  capita,  were  in  the  same  way 
trammelled,  and  when  by  a  solemn  public  form  they 
released  themselves  from  their  obligations  to  their 
kindred  they  relinquished  also  all  rights  of  inheri- 
tance and  protection  (p.  134). 

Are  we  to  consider  these  Continental  analogies  to 
be  without  relevance  to  Anglo-Saxon  landholding  ? 
Dr.  Konrad  von  Maurer,  in  those  masterly  papers 
contributed  in  1855  to  the  '  Kritisclie  Ueberschau ' 
which  are  still  so  valuable,  rightly  lays  stress  upon 
the  power  of  the  kindred  as  the  great  rival  of  the 
power  of  the  state  in  the  development  of  Anglo-Saxon 
polity.  We  find  but  little  direct  allusion  to  the 
kindred  in  the  laws,  it  is  true.  But  incidentally  and 
as  it  were  by  accident  we  have  learned  from  passages 
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mentioned  in  their  proper  place  that  so  late  as  the 
time  of  Athelstan  there  were  kindreds  both  twelve- 
hynde  and  twy-hynde  powerful  enough  to  defy  the 
King's  peace.  ^ 

This  is  in  itself  a  significant  reminder  that  more 
or  less  of  tribal  custom  remained  in  force  behind  the 
screen  of  the  laws  from  which  most  of  our  evidence 
has  been  taken.  And  yet  we  seem  to  be  almost 
forced  to  the  conclusion  that  if  we  try  to  realise  the 
position  of  the  twelve-hynde  settler  we  must  regard 
him,  at  all  events  for  the  first  few  generations,  as  in  a 
very  difierent  position  from  that  of  the  Norse  odalman 
in  the  old  country.  Even  though  as  head  of  his 
family  he  may  have  brought  descendants  and  de- 
pendents with  him,  he  could  not  in  the  new  country 
be  at  once  surrounded  by  kinsmen  and  odal-sharers 
who  with  himself  had  hereditary  rights  in  the  land. 

We  thus  come   round  again  to    the  point  that  Angio- 
so   far  as   he  may  have   been    separated  from    his  twelve- 
kindred    the    first   Anglo-Saxon  settler   must   have  ^q^^qj. 
found  himself  thrown  upon  the    protection  of  his  p^^^  safoi 
chief  and   into    a    position   of    individual    service,  vice  direct 
He   becomes,    as   we  have    seen    according    to  the  king. 
scantv  evidence  of  the  Laws  of  Lie,  a  kins^'s  f^esith, 
with  military  and  judicial  and  administrative  duties 
to  discharge,  put  into  a  post  of  service  which  he 
cannot  relinquish  at  pleasure.     Service  to  the   king 
has  to  some  extent  taken  the  place  of  the  restraints 
of  kindred,  and  so  in  a  sense,  like  the  twy-hynde  man, 
he  has  become  a  gafolgelda,  but  paying  his  gafol  and 
services  direct  to  the   king,    and   adscriptvs  gleba\ 

^  Supra,  pp.  415-416. 


510  General  Conclusions. 

but  tied  to  an  estate  and  an  ofTicial  position  instead 
of  to  a  yardland. 

This  view  of  the  position  of  the  gesithcund  and 
twelve-hynde  class  rests  very  much  upon  the  inci- 
dental evidence  of  the  Dooms  of  Ine,  but  the  truth 
of  it  is  confirmed  by  the  independent  evidence  of 
the  precious  fragment  already  referred  to.  For  its 
interestingr  evidence  shows  that,  in  addition  to  his 
holding  of  five  hides  of  land,  it  was  precisely  into  this 
position  of  gafol-paying  and  service  direct  to  the  king 
that  the  ceorl  of  ancient  custom  had  to  climb  in  order 
to  earn  the  2^esithcund  status  and  the  twelve-hvnde 
wergeld. 

Thus  we  arrive  at  a  definite  and  practical  mark 

distinguishing  ultimately,  and  perhaps  more  or  less 

from  the  first,  the  twelve-hynde  and  twy-hynde  classes. 

The  twelve-hynde  or  landed  class  paid  gafol  and 

did  service  direct  to  the  king.     The  twy-hynde  or 

dependent  class  paid   gafol  and  did  service  to  the 

landed   class,   who   from    this    point   of  view   were 

middlemen  between   the  twy-hynde    gafolgelda  and 

the  kinof. 

The  hold-  We  Seem,  therefore,  thus  early  to  arrive  at  some- 

from^thf    thing    analogous  to   Professor   Maitland's    technical 

king  easily  (definition  of  the  Manor  as  the  fiscal  unit  from  which 

becomes 

a  manor,  gafol  is  paid  direct  to  the  king,  while  its  lord  is  the 
receiver  of  the  payments  and  services  of  its  tenants. 
The  single  landholder  who  is  not  under  a  manorial 
lord  in  the  Domesday  survey  is  said  to  hold  '  as  for 
a  manor ' — though  he  may  have  no  tenants. 

It  may  be  worth  while  in  this  connection  to  allude 
to  another  <zeneral  feature  of  the  manorial  estate  on 
both  sides  of  the  Channel  which  if  not  directly  of 
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tribal   origin   must  at   least    have   worked  in  close  Tribal 
sympathy  with  tribal  custom.  of  the 

The  gesithcund  man  officially  charged  with  the  akuikiai 
control  of  a  district   or    estate    easily  became  in  a  "J^'*- 
manorial  sense  lord  of  the  dependent  tenants  upon 
it.     And  the  judicial  and  magisterial  adjunct  to  the 
lordship  became  a  prevalent  feature  of  the  typical 
manor. 

We  have  seen  that  the  '  sac  and  soc '  of  later 
times  may  have  grown  from  the  root  of  the  tribal 
principle  involved  in  the  sacredness  of  the  precinct 
or  area  of  protection  of  the  chieftain  and,  in  degree, 
of  every  grade  of  tribesman  who  possessed  a  home- 
stead. How  large  a  place  this  principle  occupied  is 
shown  by  the  prominence  of  the  fredus  in  Frankish 
law  and  of  the  mund-hyrd  in  the  early  Anglo-Saxon 
laws.  The  manor  was  a  complex  product  of  many 
factors,  and  tribal  custom  was  certainly  one  of 
them. 

Once  again,  what  kind  of  a  holding  was  that  of  Was  it  a 
the  twelve-hyndeman  ?  Was  it  a  family  holding,  and  hoTdmg  ? 
what  were  the  rules  of  succession  ? 

Unfortunately,  we  do  not  know  how  far  the  inimi-  Place- 
grants  came  in  kindreds  and  families  or  as  followers  "avour  of 
and  '  gesiths '    of  military    chieftains.     But,  in  any  gonS^es 
case,  if  we  may  take  the  evidence  of  place-names  the  ^  family 

IP  .  p  holding. 

great  number  of  patronymic  names  of  places  would 
lead  to  the  supposition  that  the  holdings  were  family 
holdings.  The  ham  may  at  first  have  been  the  estate 
of  a  gesithcund  man  held  direct  of  the  king  with 
gafolgeldas  and  geburs  under  him  holding  yardlands 
and  doing  work  on  his  demesne.  ]3ut  when  it  becomes 
an  ingham  the  patronymic  termination  points  to  the 
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Folk-land 

may  have 

devolved 

under 

tribal 

custom. 


lordship  of  the  manor  having  been  held,  as  time  went 
on,  jointly,  in  somewhat  the  same  way  as  the  Cymric 
chieftainship  in  the  gwely.  His  sons  and  grandsons 
and  great-grandsons  may  really  have  had  their  rights 
of  maintenance  all  along,  and  ultimately,  if  they  were 
allowed  to  do  so,  they  may  have  sometimes  divided 
the  inheritance  instead  of  continuing:  to  hold  it 
jointly.  Tribal  instincts  working  alone  would  pro- 
bably follow  some  such  line  as  this. 

But  it  is  easy  to  see  that  the  nearer  the  holding 
of  the  twelve-hyndeman  approached  to  a  benefice  or 
office  the  stronger  would  be  the  tendency  towards 
sinfTle  succession  instead  of  divisions  among  heirs. 

During  the  century  or  two  after  the  first  settlement 
there  was  time,  no  doubt,  for  the  growth  of  kindreds, 
and  the  thane  in  the  king's  service  would  soon  become 
the  head  of  a  family  group  ;  but,  on  the  other  hand, 
many  influences  were  at  work  undermining  the  soli- 
darity of  the  kindred  and  strengthening  the  manorial 
element.  Tribal  instincts  die  hard.  But  probably 
there  never  was  full  opportunity  for  the  growth  upon 
English  soil  of  anything  like  the  solidarity  in  land- 
holding  of  the  Norse  kindreds  of  odal-sharers  tracing 
back  their  family  possession  for  four  or  five  generations. 

There  is  but  little  evidence  on  the  rights  or  rules 
of  succession  to  be  found  in  the  laws.  And  the 
silence  is  suggestive  of  the  continuance  of  custom. 
Even  the  diplomatic  evidence  of  wills  and  charters 
is  so  much  restricted  to  boc-land  that  it  perhaps 
throws  a  shadow  rather  than  direct  light  upon  the 
ordinary  devolution  of  land  which  had  not  become 
the  subject  of  the  Eomanised  rules  of  ownership, 
conveyance  and  testamentary  disposition. 
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But  if  Professor  Vinogradoff  is  right  in  his  view 
that  folk-land  was  that  land  which  was  still  held 
under  ancient  custom,  then  for  anything  we  know, 
in  spite  of  documentary  silence,  folk-land  may  still 
have  been  held  more  or  less  as  family  rather  than  indi- 
vidual property  even  in  later  times. 

If  the  suggested  analogy  between  the  terra  Salica 
of  the  Salic  Laws  and  the  folk-land  of  Anglo-Saxon 
documents  could  be  proved,  the  family  character  of 
the  holdings  in  both  cases  would  receive  confirmation. 
At  the  same  time  the  frequent  concurrence  of  relatives 
in  Anglo-Saxon  dispositions  of  land  and  the  common 
form  of  deprecation  of  future  interference  on  their 
part  would  at  least  be  consistent  with  the  supposition. 

That  as  time  went  on  the  growing  force  of  feudal  But 

.  feudal 

principles  would  demand  single  succession  to  landed  principles 
estates  whenever  they  could  be  regarded  as  benefices  Jend 
is  what  might  be  expected.     And  it  is  worth  noting  towards 

or  ^  o    single 

that  under  later  feudal  custom,  by  a  kind  of  compro-  succession 
mise,  what  was  really  a  family  holding  was  often 
artificially   moulded   for   practical   purposes  into    a 
single  holding  with  apparent  single  succession. 

In  the  Domesday  survey  are  many  instances  in 
which  thanes  or  soldiers  here  and  there  hold  manors 
or  fractions    of  manors    'pariter'  or    *in   paragio.* 
And  when  the  feudal  tenancy '  in  parage  '  is  examined 
in  its  fully  developed    form  on  the  Continent,  it  is 
found  to  present  many  resemblances  to  what  under 
Cymric  custom  the  family  holding  of  a  tribal  chief  of 
kindred  might  be  if  the  chief  alone  were  regarded  as  a  single 
the  landed  person  doing  homage  to  the  superior  lord  *^°^^^"s 
for  all  his  kindred  and  if,  in  the  next  stage,  when  the  internal 
gwely  was  internally  divided  between  brothers,  one  divisions. 

L  Ti 


614  General  Conclusions. 

of  them  only  did  homage  for  the  rest.  There  were 
indeed  in  tribal  custom  as  to  the  chieftainship  and  the 
constitution  of  the  gwely  traits  which  easily  allowed 
themselves  to  be  developed  on  feudal  lines.  For  the 
present  purpose,  however,  the  point  seems  to  be  that 
within  what  looks  from  the  outside  like  a  single 
individual  landholding  there  may  have  been  internal 
family  divisions  which  are  not  apparent. 

Passing  now  from  what  may  be  regarded  as  the 
holdings  of  the  twelve-hynde  class,  more  or  less 
tending  to  resemble  manorial  estates,  to  the  3"ardlands 
of  the  twy-hynde  class,  room  may  perhaps  be  found 
even  in  their  case  for  the  exceptional  continuance  of 
the  family  element  in  spite  of  the  apparent  single 
succession. 
Kentish  The  Keutish  holdings  in  sulungs  and  yokes  instead 

hddmgs.  ^^  ^^"^  hides  and  yardlands  seem  to  go  back  to  the 
earliest  Kentish  records.  The  fact  that,  in  spite  of 
the  difference  in  date  between  the  evidence  of  the 
earliest  charters  and  that  of  the  Domesday  survey  and 
the  surveys  in  the  Battle  Abbey  records  and  the 
'  Black  Book  of  St.  Augustine,'  the  holdings  seem  to 
have  been  throughout  in  sulungs  and  yokes  points  to 
continuity.  And  when  these  sulungs  and  yokes  in 
the  surve3^s  are  found  to  be  very  often  held  by  '  the 
heredes  of  so  and  so,'  or  '  so  and  so  and  his  pares ^  it 
seems  fair  to  suggest  that  in  these  Kentish  holdings 
there  may  have  been  a  survival  of  family  ownership. 
Whether  it  were  so  or  not,  this  later  Kentish 
evidence  shows  at  least  that  the  continuance  of 
family  holdings  was  not  necessarily  inconsistent  with 
external  uniformity  in  the  sulungs  and  yokes  of  the 
open-field  system  in  Kent.     And  if  so,  why  may  not 
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the  same  thing  be  true  m  exceptional  cases  of  the 
hides  and  yardlands  of  Wessex  and  Mercia  ? 

Contrary  principles  have  a  strange  way  in  practice 
of  findin<?  a  modus  vivendi  till  one  of  them  at  last 
overrides  the  other. 

It  will  be  remembered  that  one  of  the  complaints  Gavei- 
of  the  existence  of  kindreds  powerful  enough  to  defy  holdings 
the  king's  peace  in  King  Athelstan's  time  came  from  ^^^^^ 
Kent.     And  if  these  facts  may  be  taken  as  evidence  holdings. 
that  the  solidarity  of  kindreds  had  been  better  pre- 
served in  Kent  than  elsewhere  some  tribal  light  might 
perhaps  be  thrown  upon  the  survival  of  the  custom 
of  gavelkind  in  Kent. 

It  is  not  a  matter  upon  which  we  must  dwell, 
but  evidently  the  gavelkind  tenure  must  have  been 
something  different  from  the  prevalent  tenures  of 
other  districts.  The  difference  cannot  have  been  the 
equal  division  of  the  sulungs  and  yokes  between  sons 
as  contrasted  with  the  single  succession  to  the  yard- 
lands  of  other  districts,  because  the  sulungs  and 
yokes  were  apparently  not  interfered  with  by  the 
gavelkind  division  among  heirs.  And  when  the  right 
of  the  youngest  son  under  the  custom  of  gavelkind 
to  succeed  to  the  parental  hearth  is  compared  with 
the  similar  right  of  the  youngest  son  in  the  case  of 
the  Cymric  gwely  the  inference  becomes  very  strong 
that  the  gavelkind  holdings  were  family  holdings  and 
the  gavelkind  divisions  internal  divisions  within  the 
family,  like  those  of  the  Cymric  gwely,  not  necessarily 
interfering  with  the  permanence  of  the  sulungs  and 
yokes  of  the  open-field  system  of  which  the  family 
holdings  were  composed  or  in  which  the  family  had 


rights. 
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Analogy 
of  the 
Cymric 
trefgordd. 


The  surveys  of  Kentish  manors  in  the  records  of 
Battle  Abbey  and  the  '  Black  Book  of  St.  Augustine  ' 
present  instances  sometimes  of  sulungs  and  yokes 
held  by  the  lieredes  of  a  deceased  person  and  some- 
times of  others  which  maintain  their  unity  for 
purposes  of  payments  and  services  although  in  the 
possession  of  several  holders.  The  sulung  in  these 
cases  seems  to  have  continued  to  be  the  unit  liable 
for  the  fixed  ploughing  and  other  services  irrespec- 
tive of  the  question  who  were  its  occupants.^ 

Once  more  perhaps  some  light  may  be  gained 
from  Cymric  tribal  custom.    ' 

We  have  learned  from  the  Cymric  evidence  that 
a  district  might  be  divided  for  purposes  of  revenue 
and  food  rents  into  sub-districts,  irrespective  of  who 
might  be  the  occupants.  And  we  have  seen  also  how 
the  Cymric  trefgordd  or  unit  of  pastoral  occupation, 
with  its  one  plough  and  one  churn  and  one  herd 
of  cattle  under  a  single  herdsman,  could  remain  a 
permanent  taxable  unit  paying  the  tunc  pound  in 


^  This  is  not  the  place  to  enter 
into  the  details  of  the  Kentish 
holdings,  but  reference  may  be 
made  by  way  of  example  to  the 
5^ '  siilings  '  of  *  Christelet '  in  the 
Blach  Booh  of  St.  Augustine. 
The  suling  is  still  the  unit  for 
services  and  payments.  The 
*  Suling  de  Fay  report '  contains 
300  acres  (and  was  probably 
originally  a  suling  and  a  half), 
but  it  is  divided  into  11  holdings, 
8  of  25  acres  each  and  3  of 
33^  acres  each.  Six  of  the  eleven 
holdings  are  still  occupied  by 
persons    bearing    the     name     of 


*  de  Fayreport '  or  the  '  heredes ' 
of  such  persons,  and  probably  the 
others  may  belong  to  relatives. 
The  '  Suling  de  Ores '  is,  on  the 
other  hand,  divided  into  about 
40  quite  irregular  holdings,  vary- 
ing from  less  than  an  acre  to 
44  acres.  Several  are  still 
occupied  by  *  heredes  '  of  persons 
of  the  family  '  de  Ores.'  (Cottonian 
MSS.  Faustina,  A.  1,  British 
Museum,  fol.  567  et  seq.)  The 
manor  *  de  Ores  '  is  in  the  list  of 
those  afterwards  disgavelled  :  see 
Elton's  Tenures  of  Kent,  p.  400. 
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lieu  of  food  rents,  whoever  might  at  the  time  be 
its  occupants  and  have  cattle  in  the  herd.  Within 
the  lines  of  tribal  custom  itself  the  members  of 
a  Cj^mric  gwely  might  be  spread  over  a  district 
and  their  cattle  distributed  among  many  tref- 
gordds,  while  from  the  chieftain's  point  of  view 
the  local  units  of  taxation  were  uniform  and 
regular. 

But  this  must  not  blind  our  eyes  to  the  fact  that  The 

yardlands 

the  yardlands  on  Anglo-Saxon  estates  were,  so  far  as  were 
we  can  see,  for  the  most  part  really  individual  holdings  hoWings 
with  actual  single  succession.     However  hard  tribal  ^^i^^smgie 

o  succession 

custom  may  have  fought  for  the  family  element,  the  on  pay- 

.    -.      1  -IT  -.  -IT    mentofa 

manorial  element  m  the  end  seems  to  have  prevailed  relief  to 
on  most  manors  so  as  to  secure,  for  the  purposes  of  the 
lordship  and  the  convenience  of  manorial  manage- 
ment, single  succession  to  the  yardlands.  The  fact 
that  as  early  as  King  Lie's  time  we  see  new  individual 
holdings  of  geburs  being  made  by  the  allotment  of 
yardlands  and  homesteads  to  individual  tenants  in 
return  for  gafol  and  work,  when  taken  in  connection 
with  the  '  Eectitudines  '  brings  us  back  to  the  likeness 
of  these  holdings  to  the  holdings  of  the  villani  of 
later  times.  We  see  in  the  allotment  of  stock  to  the 
gebur,  of  which  we  trace  scattered  evidence,  the  fact 
on  which  the  principle  of  the  later  villenage  was 
based.  Only  when  both  homestead  and  yardland 
came  from  the  lord  was  there  to  be  work  as  well 
as  gafol  under  King  Ine's  Laws.  The  stock  of  the 
holding  according  to  the  '  Eectitudines '  belonged  in 
theory  to  the  lord  and  upon  the  tenant's  death 
returned  to  the  lord.  The  continuance  to  another 
tenant   on   the    payment   of  a   relief   involved    the 
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admission  that  the  holding  and  its  outfit  were  a  loan 
from  the  lord. 
The  Tlie  fact  that  in  exceptional  cases  family  holdinizs 

mAnoiial  ,  ,  .         .         ,     .  ,  .'   ., 

element  Were  able  to  mamtani  then-  own  under  manorial 
beTosr*  management  must  not  be  allowed  to  lead  us  to 
sight  of.  underrate  the  power  of  the  manorial  element.  There 
were  in  tribal  custom  itself  as  described  by  Tacitus 
elements  of  what  we  have  elsewhere  spoken  of  as  the 
embryo  manor,  but  this  must  not  make  us  forget 
the  fact  that  something  more  was  required  to  produce 
the  general  uniformity  of  holdings  and  single  succes- 
sion upon  manorial  estates  than  tribal  custom  working 
alone. 

If  from  a  tribal  point  of  view  we  try  to  understand 
the  growth  of  manorial  serfdom  and  see  how  on  the 
Continent  it  was  seemingly  the  result  of  the  combina- 
tion of  two  leading  factors,  tribal  custom  and  Eoman 
methods  of  land  management,  it  becomes  hardly 
possible  to  ignore  the  presence  of  something  like  the 
same  combination  of  two  interacting  factors  on  British 
or  English  ^{round. 

With  the  manorial  side  of  serfdom  in  its  connec- 
tion with  the  widely  prevalent  open-field  system  we 
have  already  attempted  to  deal  in  a  former  volume. 
That  there  may  have  been  some  continuity  and 
continuance  of  estates  managed  on  the  Eoman  system 
can  hardly  be  denied.  However  far  the  policy  of 
extermination  of  the  old  inhabitants  was  carried,  it 
never  extended  over  the  whole  area.  And  the  whole 
of  Britain  was  not  conquered  in  the  same  century. 
Even  if  the  continuity  of  estates  in  Britain  should  be 
considered  to  have  been  entirely  broken  by  the  Anglo- 
Saxon  invasions  (which  is  hardly  conceivable),  it  must 
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be  admitted  that  continuity  and  likeness  between  Eng- 
land and  the  Continent  as  to  land  management  was 
very  soon  restored  on  monastic  and  other  ecclesiastical 
estates,  and  perhaps  also  upon  what  was  Eoyal 
domain.  Nor  can  it  be  doubted  that  herein  was  a 
force  greatly  strengthening  the  manorial  element. 

If  we  limit  our  view  to  the  tribal  side  only  of  Tribal 
the  problem,  we  recognise  that  in  Scandinavia  and  only 
in  the  Cymric  districts  of  our  own   island   and   in  ^^eeuhe* 
Ireland  tribal  principles  working  alone  tended  power-  whole 
fully,  without  help  from  the  Eoman  side,  to  produce  a 
class  of  tenants  becoming  adscripti  glehce  after  four 
generations  of   occupation,  but  it  did  not  produce 
either  in  Norway  or  in  Wales  or  Ireland  or  in  Celtic 
Scotland  that  general  and  typical  form  of  occupation  in 
uniform  yardlands  or '  huben  '  so  prevalent  in  England 
and   Germany  on   manorial  estates  with   ostensibly 
single  succession   and   services   in   so   many   points 
resemblino'  those  of  the  Eoman  colonate. 

Whether  the  manor  was  the  indirect  or  direct 
successor  of  the  Eoman  Villa — i.e.  whether  the  con- 
tinuity was  broken  or  not — the  manorial  use  of 
the  open-field  system  of  agriculture  seems  to  be 
required  to  produce  the  uniformity  .of  holdings  in 
yardlands  and  the  single  succession  which  marked 
what  is  roughly  called  the  serfdom  of  the  manorial 
estate. 

It  is  hardly  necessary  to  repeat  that  the  open-field  The  open- 
system  itself  was   not  of  manorial   origin.     It  was  system 
essentially   an   economic   result   and    differed    very  ni^anoiiai 
greatly  in  its  forms.     Its  main  object  seems  to  have  o^g^J^- 
been  fairness  and  equality  of  occupation.    Under  tribal 
custom,    in    Wales,    it    arose   out   of    coaration   of 
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portions  i)t'  the  waste  or  pasture  by  the  common 
plough-team  to  wliich  the  tribesmen  or  the  taeogs,  as 
the  case  might  be,  contributed  oxen.  The  strips  were 
(lay-works  of  the  plough  taken  in  rotation  by  the 
contributors  according  to  the  place  of  their  oxen  in 
the  plough-team  for  the  season,  and  they  returned 
into  common  pasture  when  the  crop  had  been 
removed.  The  tribesman  in  the  pastoral  stage  was 
the  owner  of  oxen  but  not  of  the  strips  ploughed  by 
them.  They  were  merged  again  in  the  common 
pasture  of  the  district  in  which  he  had  rights  of 
grazing  for  his  cattle.  And  the  cattle,  and  not  the 
corn  crops,  were  the  main  thing  upon  which  the 
system  turned. 

Whatever  method  of  distribution  may  have  been 
followed,  as  arable  farming  increased  and  the  strips 
became  more  and  more  permanently  arable,  mostly  on 
the  two-field  or  the  three-field  system,  the  area  of 
unploughed  land  was  more  and  more  restricted  and 
the  pasture  over  the  stubbles  and  fallows  obviously 
became  more  and  more  essential.  The  cattle,  on  the 
one  hand,  required  the  pasture  on  the  stubbles  and 
fallows,  and  the  land,  before  being  ploughed  again, 
required  the  manure  arising  from  the  pasturing  of 
the  flocks  and  herds  upon  it. 

Where  open-field  husbandry  still  subsists  in  West- 
ern Europe,  whether  on  this  or  the  other  side  of  the 
Channel,  the  owner  of  the  strips  has  still  no  right  of 
grazing  upon  his  own  strips  till  upon  the  appointed 
day  when  the  common  right  begins  of  all  the  holders 
to  graze  their  cattle  in  a  common  herd  or  flock  over 
the  whole  area.  This  right  is  known  in  France  as 
the  "  vaine  p^ture,'  and  it  is  still  the  most  important 


Manorial  Influences.  521 

and  indestructible  element  in  the  open-field  husbandry. 
In  the  great  open  fields  around  Chartres  a  man 
may  plant  his  strips  with  vines  if  he  likes,  but  to 
this  day,  if  he  does  so,  he  must  let  the  sheep  of  the 
commune  graze  over  them  after  a  certain  date,  in 
exercise  of  the  immemorial  right  of  the  vaine  pdture. 

In  aU  this  no  manorial  element  need  be  present,  But  uni- 
and  when  the  manorial  element  is  absent  there  is  not  holdings 
necessarily  any  uniformity  or  single  succession  in  the  gu^cessk)n 
holdings.     But  when   manorial   management  comes  are  marks 
upon  the  top  of  this  widely   extended  and  all  but  manorial 
universal  system  of  agriculture,  whether  in  Koman   ^^'^  ^^' 
times  or  later,  the  bundle  of  scattered  strips  which 
under  tribal  custom  could  be  ploughed  by  a  pair  of 
oxen  whether  alone  or  in  joint  ploughing  is  very  natu- 
rally taken  as  the  typical  holding.     And  thus  when  we 
find  in  the  Laws  of  Ine  and  later  records  gafolgeldas 
and  geburs  settled  upon  yardlands  and  doing  service 
by   week-work   on   the   lord's   demesne  the  natural 
inference  must  be  that  it  is  the  result  of  manorial 
land  management  and  that  there  has  come  into  exist- 
ence  already  something  like  a  manor  with  something 
like  a    community   in    serfdom   upon   it,  using   the 
prevalent  open-field  system  as  the  shell  in  which  it 
will  henceforth  live  so  far  as  its  agriculture  is  con- 
cerned. 

And  so  it  seems  natural  to  attribute  to  the  ma- 
norial management  and  the  manorial  requirement  of 
fixed  services  and  dues  the  uniformity  of  the  holdings 
and  the  single  succession  by  which  the  uniformity 
was  preserved.  The  power  which  seeks  and  makes 
uniformity  seems  to  come  from  above.  Agricultural 
communities   of    free    tribesmen   who   had   become 
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individual  freeliolders  (if  such  could  be  conceived 
of  as  prevalent  in  King  Ine's  and  Kin^  Alfred's  time) 
would  probably  have  used  the  open-field  system  in  a 
quite  different  way.  And  we  see  no  trace  of  it  in 
the  evidence. 

When,  however,  we  have  said  tliis  we  have  no 
disposition  to  ignore  or  make  light  of  the  later  evi- 
dence upon  which  great  stress  has  quite  rightly  been 
laid  by  Professor  Maitland  in  his  remarkable  work 
on  '  Domesday  Book  and  beyond,'  showing  that 
there  were  in  some  districts  villasres  in  which  the 
manorial  element  was  apparently  absent  in  the  time 
of  Edward  the  Confessor,  though  appearing  as  manors 
after  the  Conquest.  He  has  suggested  that  in  these 
villages  not  only  the  manor  in  name  but  also  the 
manor  as  a  thing  was  apparently  non-existent.  There 
was  in  these  cases  apparently,  in  King  Edward's  time, 
no  demesne  land  upon  w^hich  the  services  of  a  te- 
nantry in  villenage  could  be  rendered,  and  the  tenants 
were  often  sokemen  w^ho  had  individually  put  them- 
selves under  the  protection  of  this  lord  or  that,  instead 
of  there  being  one  lordship  over  the  group,  as  in  a 
typical  manor. 

These  lordless  villages  on  the  eve  of  the  Conquest,, 
as  shown  by  the  entries  T.E.E.  in  the  Domesday 
survey  and  especially  in  the  '  Inquisitio  Eliensis,'^ 
merit  more  careful  study  than  has  yet  been  given  to 
them,  and  so  far  as  they  can  be  shown  to  prove 
the  existence  of  free  villages  of  liheri  homines  or 
socmanni,  after  the  Conquest  merged  sometimes  in 
the  class  of  villani,  I  am  ready  to  welcome  the 
evidence.  But  unless  they  can  be  traced  back  to 
earlier  times,  their  occurrence  mostly  in  the  Danish 
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districts  interspersed  with  other  villages  which  were 
manors  and  had  demesne  land,  together  with  the 
singular  fact  that  the  holders  in  these  villages  were 
commended  to  several  lords,  suggests  that  their 
peculiar  position  may  date  from  the  time  of  the 
Danish  invasions,  and  be  the  result  of  the  devasta- 
tions as  to  the  effects  of  which  the  '  Liber  Eliensis ' 
contains  so  much  evidence.  Many  a  manor  may 
have  lost  both  lord  and  tenants,  and  have  been  filled 
up  again  by  the  great  lords  of  the  district  with  new 
tenants — soldiers  and  servants  who  had  served  in  the 
wars,  it  may  be.  Thus  these  cases,  in  which  many 
features  of  the  ordinary  manor  were  apparently 
missing  in  the  time  of  Edward  the  Confessor,  may  be 
of  recent  date  and  so,  while  important  when  viewed 
in  relation  to  the  Domesday  survey  and  the  changes 
made  by  the  Conquest,  not  specially  instructive  as 
regards  earlier  Anglo-Saxon  conditions. 

Unfortunately,  as  we  have  seen,  the  laws  of  the  The  fact 
Danish  period,  while  recording  existing  and  modified  {^1^'^^^"^ 
Ancflo-Saxon  customs  on  various  points,  leave  us  in  the  Daneiaga 

•-  .  ^  •  ,         ,       still  very 

dark  as  to  Danish  custom,  whether  of  old  standing  in  Httie 
the  Danelaga  or  newly  imported  in  King  Cnut's  time. 
It  was,  no  doubt,  known  to  the  invaders,  and  it  was 
enough  for  them  to  say  '  as  the  law  stands,'  though  we 
do  not  know  what  it  was.  The  whole  question  of  the 
Danelaga  was  purposely  omitted  from  the  scope  of 
my  former  volume,  and  now,  after  twenty  years,  still 
remains  a  subject  requiring  careful  examination  by 
future  inquirers. 

But  this  cannot  be  done  completely  until  the 
minute  work  which  Professor  Maitland  and  Mr.  Eound 
and   Mr.    Corbett  are    gradually    doing   upon    the 
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nonu'sday  survey  itself  in  its  local  details  has  been 
further    pursued,    aud   it  lies,  with    so    many   other 
branches  of  a  diflicult  subject,  beyond  the  limits  of 
the  inquiry  made  in  this  volume. 
New  Reference  mav,  however,  be  incidentally  made  to 

feudal  *       .  .  .  ^       ^ 

tenures  the  uumerous  cases  in  which,  in  order  to  describe  the 
hlufa'^^^  nature  of  the  tenure  of  socmanni  and  others  under 
root^^  what  were  perhaps  new  conditions,  the  fact  was 
recorded  in  var3''ing  phrases  whether  this  person  or 
that  could  or  could  not  leave  or  sell  his  land.  Of 
some  it  is  stated  '  possunt  recedere,'  of  others  '  non 
possunt  recedere  ' — of  some  '  possunt  vendere,'  of 
others  'non  possunt  vendere.'  Though  these  tenures 
may  have  been  comparatively  modern  and  may  belong 
to  a  period  of  advanced  feudal  conditions,  still  it  may 
be  possible  that  some  trait  of  tribal  custom  may  lurk 
at  the  root  of  the  distinction.  From  the  manorial 
point  of  view,  it  was  necessary  to  record  of  the  socmanni 
whether  they  had  only  limited  rights  in  the  land  subject 
to  the  performance  of  services  and  '  consuetudines ' 
(which,  by  the  way,  seem  to  have  been  very  much  like 
those  of  the  villani)  or  whether  they  were  permanent 
freeholders  who  could  sell  their  holdings  and  leave  the 
land  when  they  liked. ^  The  position  of  the  tenants 
in  this  respect  was  probably  dependent  upon  the 
tenure  under  which  they  held,  i.e.  upon  whether  they 
were  tenants  with  only  life  interests,  or  for  successive 
lives,  or,  as  we  should  say,  tenants  in  fee.  After  the 
devastations  of  war  many  new  tenants  must  have 
been   put    upon    desolated   manors,    and   Professor 


^  See  Mr.  Round's  interesting  chapter,  '  Sokemen  and  their  Ser- 
vices.'    {Feudal  England,  pp.  28-34.) 
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Maitland  has  very  rio'htlv  laid  stress  in  another  con- 
nection  on  the  traditional  habit  of  granting  leases  for 
three  lives  only,  so  that  a  holding  might  ultimately 
return  to  the  lord.  He  has  pointed  out  that  when 
Bishop  Oswald  (a.d.  962-992),  exercising  manorial  Oswald's 
riofhts  over  the  ofreat  domain  of  the  Church  of  Wor-  tenants 

^  ^  .  .  for  three 

cester,  made  these  leases  to  thanes  on  certain  services  successive 
for  three  successive  lives  {i.e.  for  the  lives  of  father, 
son,  and  grandson)  he  did  it  expressly  for  the  purpose 
of  securing  to  his  successor  full  power  to  renew  them 
or  not.^  And  from  a  tribal  point  of  view  it  may  be 
a  pertinent  question  whether  the  restriction  to  the 
three  generations  had  not  some  indirect  connection 
with  the  tribal  custom  or  instinct,  so  often  alluded  to, 
which  gave  to  the  fourth  generation  of  uninterrupted 
occupation  fixity  of  tenure  and  status. 

Eecurring  to  the  scattered  cases  of  thanes  holding 
'  in  paragio  '  and  by  no  means  confined  to  the  Danish 
districts,^'  it  was  necessary  to  state  in  the  Domesday 
records,  as  in  the   case  of   the  socmanni,    whether 
they  had  or  had  not  power  to  leave  or  to  sell,  and 
it  may  be  useful  that   we  should  be  reminded  by 
these    cases,  in   which  feudal  custom  had  possibly 
arisen  out  of  tribal  custom,  that  tribal  custom  was  Tribal 
not  unknown  to  the  Danish  and  Norman  conquerors  known  to 
of  England.       The   Danish   immigrants    came  from  Normans. 
a  district    in  which    tribal   custom    was    still  fresh 
and  vigorous.     The  Normans  too,  as  is  shown  by  the 
so-called    Laws    of    Henry   I.,   found    Anglo-Saxon 
custom  by  no  means   altogether  alien  to   their  own 
instincts. 


^  Domesday  Booh  and  beyond  p.  806  et  seq. 
2  Ibid.  pp.  204-209. 
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Before  concluding  this  essay  perhaps  a  further 
observation  should  be  made. 

We  have  learned  in  the  course  of  this  inquiry 
that  it  does  not  do  to  take  too  insular  a  view  of 
Anglo-Saxon  conditions.  The  similarity  of  wergelds, 
and  indeed  of  tribal  custom  orenerallv,  has  throuo-h- 
out  become  very  apparent.  But  perhaps  it  is  hardly 
more  striking  than  the  similarity  in  the  modifica- 
tions of  tribal  custom  found  in  the  laws  on  both  sides 
of  the  Channel. 

In  their  migrations  and  conquests  the  conquering 
tribes  found  themselves  ever3^where  breathing  a 
moral  atmosphere  in  which  it  was  difficult  for  the 
old  tribal  instincts  to  live.  In  such  matters  as  the 
responsibility  of  a  master  for  his  slave's  homicides 
and  of  relatives  for  their  kinsman's  crimes  we  have 
watched  as  it  were  modifications  of  tribal  custom  in 
the  course  of  being  made,  here  and  there,  on  almost 
identical  lines.  May  it  not  have  been  so  also  in 
regard  to  the  important  matter  of  the  division  of 
classes  ? 

If  we  have  recognised  rightly  the  tribal  principles 
originally  at  the  root  of  the  distinction  between  the 
twelve-hynde  and  twy-hynde  classes  there  is  no 
reason  why  we  should  not  recognise  also  that  besides 
the  potent  force  of  manorial  management  there  may 
have  been  other  influences  at  work  widening  the 
gulf  between  the  two  classes,  and,  so  to  speak, 
reducing  to  a  level  the  members  of  each  class  by 
breaking  away  the  rungs  of  the  ladder  between  them. 

It  must  not  be  overlooked  that  in  the  earliest 
Continental  laws  most  nearly  contemporary  with  those 
of    Kent — Alamannic,    Bavarian,   Burjjundian,    and 
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Wisigothic — the  divisions  of  society  have  a  very 
artificial  look,  as  though  largely  based  upon  wealth 
rather  than  the  tribal  principles  of  kindred. 

Now,  German  writers  are  not  agreed  upon  the 
point  whether  these  artificial  divisions  found  in  these 
earliest  of  the  laws  ought  to  be  regarded  as  belong- 
ing to  ancient  German  custom  or  whether  they  may 
not  rather  be  traced  to  Eoman  influences.^ 

We  have  already  seen  how  necessary  it  is  in  con-  The 
nection  with  these  early  laws  to  discriminate  between  laws  most 
ancient  custom  and  the  new  influences  which  were  by^^oman 
working  in  them  in  the  direction  of  individualism  and  traditions, 
the  disintegration  of  the  kindred.     The  earliest  laws 
are,  as  we  have  seen,  just  those  in  which  tribal  custom 
had  fared  the  worst. 

In  the  Alamannic  Pactus  of  the  sixth  century 
(Fragment  ii.  36)  the  grades  for  wergelds  were  as 
under : — 

(1)  '  baro  de  minoflidis,' 

(2)  '  medianus  Alamannus,' 

(3)  '  primus  '  or  '  meliorissimus  Alamannus.' 


Non-tribal 
division  of 

classes. 


And  these  were  subdivisions  of  the  ingenuus  class,  for 
there  were  below  them  the  lidus  and  the  servus.  In 
another  clause  (iii.  s.  25)  a  similar  division  is  applied 
to  animals.  The  penalties  are  given  for  killing 
ordinary,  '  median  a,'  and  '  meliorissima  jumenta.' 

In  the  Burgundian  law  the  division  of  society  into 
three  grades — optimates,  mediocres,  and  inferior es — 


^  Compare  Brunner's  chapter 
32,  *Adel  und  Freie,'  in  his 
Deutsche  liechtsgeschichte,  p.  247 
et  seq.,  with  Das  liomische 
JRecht  in  den  Germanischen 
Volksstaaten,       von      Prof.      Dr 


Alfred  von  Halban  (Breslau, 
1899),  pp.  132,  207,  262,  280,  and 
294.  And  sec  Dahn's  chapter 
'  Der  Adcl,'  p.  88  et  seq.,  in  his 
Die  Konige  der  Germ anen^  Band 
vi.  (Leipzig,  1885). 
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is  found  in  the  T.ex  Roniana  and  is  applied  to  llonians 
and  Burgundians  alike.  These  divisions  seem  to 
supplant  those  of  kindred,  and  to  have  no  tribal 
principle  at  theit*  root.^ 

In  the  Wisigothic  laws  the  disintegration  of  tribal 
societv  is  so  far  advanced  that  the  werc^elds  of  the 
intjenuus  class  are  regulated,  not  by  kindred  or  social 
position,  but,  as  we  have  seen,  according  to  the  age 
of  the  individual. 

It  is  difficult  not  to  connect  the  substitution  of 
artificial  grades  for  those  dependent  on  kindred  with 
the  Eoraan  tendency  to  divide  society  into  'patrician  ^ 
and  '  plebs,'  and  the '  plebs '  according  to  position  and 
wealth  into  honestiores  and  humiliores. 

Already  in  Caesar's  time  we  see  how  difficult  it 
was  from  a  Eoman  point  of  view  to  understand  the 
relation  under  tribal  custom  of  the  dependent  tribes- 
men to  their  chieftain.  Caesar  does  not  seem  to  have 
recognised  the  link  of  blood-relationship  between 
them.  To  his  view  the  chieftains  were  equites  and 
the  tribesmen  almost  their  servi.  It  was  difficult 
otherwise  to  bring  the  two  classes  within  some 
recognised  category  of  Eoman  law. 

So  it  was  no  doubt,  in  degree,  at  the  later  period 
in  the  case  of  the  conquering  German  tribes,  when 
the  Eomanising  forces  were  mainly  in  clerical  hands. 

The  influence  of  the  Church  also  told  in  favour 
of  the  artificial  and  anti-tribal  division  of  the  people 
into  great  men  and  small  men.  Its  tenets  of  indi- 
vidual responsibility  favoured  individualism. 

^  Compare  the  tendency  to  triple  divisions  in  the  Kentish  Laws: 
supra,  p.  465. 
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Canon  XVI.  of  the  Council  of  Orleans  (a.d.  549)  The  anti- 
shows  that  the  ecclesiastical  mind  in  Gaul  was  familiar  Huence"of 
with  the  division  into  classes  '  majorum  et  mediocrium  chy^ch 
personarum.'  '^^    , 

■^  .        ^  .  Southern 

A  canon  of  an  earlier  Council  (a.d.  511)  shows  how  Europe. 
by  taking  refuge  in  a  church  a  homicide  received 
protection  till  composition  was  arranged,  and  how 
thus  the  question  of  wergelds  was  brought  within 
clerical  recognition.     Once  brought  within  its  power  Evidence 
the    Church  was  not   likel}^  to  let  it  slip  from  its  vingian 
grasp.     And    the    collections   of    Formulae   of    the  arregaMs 
Merovingian  period  show  how  the  clergy  joined  with  wergelds 
the  other  authorities  in  arranging  the  payment  of 
wergelds   and  the  prevention  of  private  vengeance. 
From  these  formulai  it  would  seem  that  the  payment 
and  perhaps  the  amount  of  the  wergeld  had  become 
to  some  extent  a  matter  of  mediation  and  arrangement 
through  the  intervention  of  '  boni  homines  '  who  were 
sometimes  '  sacerdotes.'  ^     And  when  the  award  w^as 
given  and  the  payment  made,  it  was  natural  that 
a    formal    charter    of    acknowledgment    in   stay   of 
vengeance  on  the  part  of  the  relations  of  the  slain 
should    be    insisted    upon.     Each    set   of    formula^ 
contains  a  form  for  this  purpose.     The   matter  of 
wergelds   had   become  a  subject  of  Franco-Koman 
conveyancing. 

l.'omanising  and  clerical  influences  thus  working 
together  in  connection  with  wergelds  would  naturally 
tend  to  exclude  from  consideration  the  question  of 


^  Marculfe,ii.  18  and  16.  For-  ter  on  'Organisation  judiciaire 
mulce  Lindenbrogiance,  16.  And  chez  les  Francs  '  in  Qiielqiies 
see  F.  do  Coulanges'  useful  chap-      problemes  cVhistoirc  (1885). 
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kindred,  and  to  make  the  payment  of  tlic  wergeld  a 
matter  for  the  homicide  alone. 

r.onu'  before  the  time  of  Kin<y  Ine  these  Eomanisin<j 
inlluences  must  have  been  at  work  in  England,  as 
elsewhere,  introducing  new  considerations  of  justice 
and  the  position  of  classes  founded  on  Eoman  law 
and  Christian  feeling,  and  not  upon  tribal  custom. 

We  liave  recognised  some  such  action  as  this  in 
the  nearly  contemporary  Canons  and  in  the  Kentish 
laws,  as  well  as  in  the  later  Anglo-Saxon  laws,  and 
indeed  again  and  again  throughout  this  inquiry,  so 
that  while  we  have  had  to  notice  again  and  again 
the  extent  to  which  the  Church  succumbed  to  tribal 
custom  when  it  suited  its  purpose  to  do  so,  it  must 
not  be  forgotten  how  much  of  the  modification  of 
custom  found  in  the  laws  was  due  to  the  influence  of 
Eomanised  ecclesiastical  power. 

It  is  not,  therefore,  enough  to  recognise  only 
Romanised  forms  of  land  management  under  clerical 
influence.  We  must  recognise  also  something  of  the 
same  persistent  antagonism  of  the  Church  to  tribal 
custom  which  on  the  Continent  had  already  in  the 
sixth  and  seventh  centuries  sometimes  succeeded  in 
extruding  considerations  of  kindred  from  the  matter 
of  wergelds,  and  to  a  great  extent  also  from  the 
question  of  the  division  of  classes. 


Last 
words. 


With  this  further  recognition  of  outside  influences, 
this  contribution  towards  the  understanding  of  a 
difiicult  question  must  come  to  an  end.  All  that 
can  be  claimed  on  its  behalf  is  that  a  few  further 
steps  in  advance  may  have  been  made  good.  It  may 
seem  to  have  resulted  rather  in  the  restatement  of 
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some  of  the  problems  than  in  their  sohition.  But 
this  is  what  might  be  expected  from  the  attempt  to 
approach  a  subject  which  has  many  sides  avowedly 
from  a  tribal  point  of  view.  Following  the  method 
of  working  from  the  known  to  the  unknown,  it 
is  not  until  such  a  problem  has  been  approached 
separately  from  its  different  sides  that  a  final  solu- 
tion can  be  reached  ;  and  this  involves  the  fellow- 
work  of  many  historical  students. 

In  the  meantime,  without  ignoring  or  seeking  to 
minimise  the  force  of  other  important  influences,  it 
may,  I  think,  safely  be  said  that  we  have  found 
the  influence  of  tribal  custom  upon  Anglo-Saxon 
polity  and  economic  conditions  as  apparent,  all 
things  considered,  as  there  could  be  reason  to  expect. 

It  was  a  factor  in  economic  development  which, 
among  others  and  in  due  proportion,  has  to  be 
reckoned  with,  and  its  study  has  the  special  value 
that  it  helps  to  bring  the  student  of  the  Anglo-Saxon 
laws  to  regard  them  from  the  point  of  view  of  the 
Anglo-Saxon  settlers  themselves. 
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Aillts  and  Alltuds  (strangers  in 
blood)  under  Cymric  law,  50, 
51  ;  kindreds  of,  recognised  at 
fourth  generation,  52 

Alamannic  Laics,  172-178 ; 
wergelds,  172-175 ;  value  of 
animals,  178 

Alcuin  uses  Roman  currency,  19, 
184 

Alfred,  K.,  his  laws,  370-377, 
392,  396  ;  compact  with  Guth- 
rum,  352-355,  500 

Alod  of  Land,  a  family  holding, 
508 ;  Lex  Salica  '  de  alodis,' 
151 ;  Ripuarian  law,  170  ;  Lex 
Angliorum  et  Werinorum,  226 

Ancilla  as  currency,  see  '  Cumhal ' 

Anglii  and  Werini,  Laws  of,  224- 
228  ;  Wergelds  of  liber  200  sol., 
225 ;  triple  wergeld  of  the  Ada- 
ling,  225 

Anglo-Saxon  Custom,  321  et  seq.  ; 
from  Norman  point  of  view, 
321-336  ;  from  Danish  point  of 
view,  337-350  ;  from  Viking  or 
Northmen's  point  of  view,  351- 
368 ;  from  early  custom  (Al- 
fred's Laws),  370-377;  Arch- 
bishop Egbert's  Dialogue,  377- 
385;  King  Lie's  Dooms,  386- 
439  ;  Kentish  Laws,  441-495  ; 
Twelve-hynde  and  twy-hynde 
classes,  406-416 ;  Gesithcund 
and  Ceorlisc  classes,  417-436 ; 
Six-hynde  stranger  class,  371, 
392,  396  ;   position  of  wife,  326 

A  nglo-Saxon  Wergelds,  position 
of  paternal  and  maternal 
parentes   in   payment  of,   322, 


323,  328,  358;  of  thane  or 
twelve-hynde  man,  325;  of 
'  freeman,'  Dane  and  English, 
326,  349,  353-355  ;  of  '  cyrlisci 
vel  villani,'  328  ;  of  '  villanus  et 
socheman '  in  Danelaga,  331- 
332  ;  of  '  ceorl  on  gafol-land  ' 
and  Danish  '  lysing,'  353,  355  ; 
how  paid,  329,  357-359 

Animals,  value  of,  as  currency : 
Ripuarian,  171  ;  Saxon,  215, 
217,  221  ;  Alamannic,  178 ; 
Cymric  cow  3  oz.,  48,  49  ;  L-ish 
ho  1  oz.,  97  ;   Frisian  dog,  202 

Argenteus  (silver  drachma)  of 
Roman  currency,see'  Currency ' 

Bavarian  Laws,  175-177 ;  wer- 
gelds, 174 

Beowulf,  evidence  of,  as  to  feuds, 
56-72  ;  as  '  sister's  son  '  be- 
comes chieftain,  68  ;  as  to  mar- 
riage, 71,  72 

Borhhryce,  fine  for  breach  of 
pledge  or  protection,  like  mund- 
bryce,  347  ;  of  various  classes, 
377 

BuUock  as  currency  in  Saxon 
Laws,  217 

Burgundian  Laws,  121-125,  527  ; 
original  wergeld  of  160  sol.,  167  ; 
Roman  and  Chiistian  influence 
on,  527 

Burh-hryce  {Biirg-hryce)  (breach 
of  fence  of  precinct),  of  various 
classes,  372,  377,  387 

CcBsar,  evidence  of,  as  to  Gallic 
wergelds,  115-120;  and  ou 
Gallic  landholding,  116;  as  to 
division  of  classes,  528 
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Canoncs  Hibcrnenses,  101  I 

Canones  WalHci,  105-100 

Ceorl  ==  man — husband.  482  ;  so 
man  with  household  and  flet 
or  precinct,  371,  394,  482 — '  who  i 
Bit^  on  gafol-land  '  twy-hynde, 
353-355.  361  ;  ceoilisc  class 
mostly  gafolizcldas.  and  twy- 
hynde,  373  ;  once  could  rise  to 
be  twelve-hjTide,  366,  503  ;  ac-  ' 
cused  of  theft,  388  ;  harbouring 
a  fugitive,  390  ;  his  mundb5n-d 
in  Kent,  see  '  Mundbyrd  ' 

Chamavi.     laws     of,     229-231; 
wergeld   of   ingenuus   200   sol., 
229  ;    triple  wergeld  of  '  Homo   i 
Francus,'  229  i 

Charlemagne,  conquest  of  Italy, 
181  ;  becomes  emperor,  19,  181  ; 
and  issues  nova  moneia  in  silver 
solidi  of  12^.  and  at  1 :  4  with 
gold,  182  -  194 ;  conquers 
Frisians  and  Saxons,  182,  195 

Cnut.     His   greater   Scandinavia, 
339  ;  his  ore  of  J^th  lb.  or  IQd., 
341  ;    his  smaller  silver  pence,    ; 
343  I 

Comjmrgation,       under       Frisian    j 
law,    203-205;     under    Anglo- 
Saxon  law,  see  '  Hyndens '  and 
see  '  Werborh ' 

Congildones  =  gegildas,  sureties 
in  lieu  of  kinsmen,  323,  389,  415 

Cows,  as  currency,  1.  In  Cjnnric 
law,  49  ;  Irish,  97  ;  Alamannic, 
178  ;  value  of,  see  '  Animals  '  ; 
Norse,  247-250;  Bretts  and 
Scots,  307 

Cumhal  in  Irish  currency,  97-98  = 
female  slave  and  '  ancilla '  of 
the  Canones  Hibernenses  and 
Wallici,  101,  109 

Currency,  in  oxen :  ox-unit  of 
Professor  Ridgeway,  2  ;  in  cows, 
Cymric,  1,  49  ;  Irish,  97  ;  Norse, 
247-250  ;  Bretts  and  Scots,  307  ; 
in  cumhals,  ancillae  or  female 
slaves,  97-98,  101,  109  ;  in  gold 
torques,  &c.,  17  ;  Anglo-Saxon 
in  silver  sceatts  of  28*8  w.g.  or  20 
to  the  Roman  ounce,  12,  443- 
455  ;  in  silver  pence  of  32  w.g. 
or  20  to  the  Frankish  and  Nor- 
man ounce,  12  ;  gold  and  silver 
mancus  of  30c/.,  18,  329 ;   Mer- 


cian scUling  of  Ad.,  12.  363 
Wesscx  scilUnff  of  M.,  12,  325; 
Kentish  scilling  of  20r/.,  or  two 
gold  tremisses,  443-455  ;  Nortli- 
umbrian  thrymsa  of  'M.,  362- 
368 ;  Danish  in  marks  and 
half-marks,  16,  353-354 ;  Cnut's 
in  ores  of  \M.,  306,  341,  343 
(see  '  Ore  ' ) ;  Imperial  in  gold 
solidi  and  tremisses  of  32  w.g., 
5,  6  ;  in  silver  sicli  (didrachma? 
and  argentei  (drachmae),  184, 
382  ;  Merovingian  in  gold  solidi 
and  tremisses  of  28-8  w.g.,  9  ; 
afterwards  in  silver  tremisses, 
10,  180,  443-445;  Charle- 
magne's n/yva  moneta  in  silver 
solidi  of  I2d.  of  32  w.g.,  10,  11, 
186  et  seq.  ;  of  Norse  laws  in 
gold  and  silver  marks,  ores  and 
ortugs  at  ratio  1 :  8,  233-238 

Cymric  tribal  custom  as  to 
galanas,  30  ;  fiscal  unit  for  food- 
rents,  the  tref  and  trefgordd, 
33-42  ;  strangers,  how  treated, 
50-54 ;  as  to  marriage,  32 ; 
galanas  of  several  classes  paid 
in  cows,  46-55.  See  '  Galanas  ' 
*  Gwely  ' 

Danelaga,  331-332,  338,  522 

Ealdorman  in  judicial  position, 
387 ;  his  burgbryce,  387 ;  his 
fightwite,  394 ;  his  residence, 
420 

Egbert,  Archbishop,  Dialogue  of, 
377  et  seq.  ;  uses  Roman  cur- 
rency, 20,  379  ;  wergeld  of  his 
monks,  382,  491 ;  value  of  their 
oaths,  379 

Eye,  hand,  and  foot,  payments 
for,  175,  222,  225,  252,  300,  465, 
489 

Fightwite,  fine  for  fighting  within 
a  person's  precinct  or  jurisdic- 
tion, 328-332,  359,  393  ;  in  a 
ceorl's  flet,  371,  394,  482 

Firma  unius  noctis,  mode  of 
papng  food-rents  to  chieftain, 
41,  431 

Frankish  Tribal  Custom.  Wer- 
geld of  Lex  Salica  of  200  sol., 
131-146 ;     division    of    classes, 

147  ;   triple  wergeld  of  officials, 

148  ;   half  wergeld  of  strangers, 

149  ;  the  Alod  or  family  holding 
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of  terra  Salica,  150 ;  the  '  de 
alodis;  151,  170,  226  ;  edict  of 
Chilperic,  159  ;  Ripuarian  Law, 
163-171  ;  wergeld  of  200  sol., 
163  ;    division  of  classes,  165 

Fredus,  payment  for  breach  of 
king's  peace,  equivalent  to  A.S. 
mundbryce  or  grithbryce,  488, 
489 

FreedTTian  (libertiis)  under 
Frankish  Law,  168-170,  199; 
under  Bavarian  Law,  175 ; 
under  Kentish  Law,  478,  484. 
And  see  '  Laet '  and  '  Leysing  ' 

Frisian  Laws,  194-212  ;  wergeld 
of  160  sol.,  167,  195,  201,  210  ; 
ordeal  under,  203-205 

Frith,  between  Ethelred  II.  and 
Olaf ,  349  ;  between  Alfred  and 
Guthrum,  352-355 

Frostathing  Laic  (Ancient  Norse), 
238-276.  See  'Norse  Tribal 
Custom  ' 

Gafolgeldas,  tenants  on  others' 
land  paying  gafol  to  their  lord, 
with  twy-hynde  wergelds,  353- 
355 ;  fighting  in  gafolgelda  or 
gebur's  house,  394.  See  '  Twy- 
hynde  ' 

Galanas  (Cymric  death  fine  or 
wergeld),  30  ;  liability  of  kin- 
dred for,  30-32;  method  of 
payment,  42-46 ;  amount  of, 
46-49  ;  of  non-tribesmen  goes 
to  the  lord,  54 

Gebur,  tenant  of  a  yardland 
doing  work  and  paying  gafol  to 
lord  for  house-  and  oxen,  422- 
429  ;  fighting  in  house  of  gafol- 
gelda or  gebur,  394 

Gegildas  (see  'Congildones'),  sure- 
ties in  lieu  of  kinsmen,  323, 
389  ;  hyndens  of  frith-gegildas 
in  the  city,  415 

Gesithcund  class,  in  direct  ser- 
vice to  the  king  and  twelve- 
hynde,  366  ;  in  landed  position 
with  five  hides  to  king's  ut- 
ware,  369  ;  forfeit  land  if  they 
neglect  the  fyrd,  391  ;  in  their 
connection  with  land,  417  et 
seq.  ;  sometimes  evicted,  433 
Grith,  Danish  for  frith  or  peace, 
344-348  ;  grithbryce  of  English 
and  mundbryce  of  Kentish  law 


the  same,  346  ;  extent  in  area, 
348  ;  in  duration  of  time,  346  ; 
of  difi"erent  moots,  345 

Gidathing  Laio,  oldest  Norse 
law,  238-276.  See  'Norse 
Tribal  Custom  ' 

Gwely  (Cymric  family  holding  of 
four  generations),  21-30;  of 
non-tribesmen,  52 

Hals  fang,  first  part  of  wergeld 
paid  to  those  '  within  the  knee,' 
328,  329,  359 

Hide  in  agriculture  of  four  yard- 
lands,  423  ;  Mr.  Corbett  on 
tribal  hidage,  424  ;  in  pastoral 
stage,  424  ;  =  familia  of  Bede, 
also = hiwisc,  407  ;  also  = '  ma- 
nentes  et  tributarii '  of  Arch- 
bishop Egbert,  381,  408  ;  oaths 
reckoned  in  hides,  381,  408 ; 
the  10-hide  oath  of  the  twelve- 
hyndeman,  41 1 ;  oath  of  himself 
and  h5niden  of  oath-helpers  120 
hides,  411 
Hiwisc    (family)    of    land=hide, 

364,  381 
Homicide.  Within  the  family  un- 
avenged, 30,  63,  66,  164,  176, 
241,  336  ;  by  a  slave,  108,  202, 
333,  472,  474 ;  of  a  slave,  202, 
333  ;  between  kindreds  caused 
blood-feud,see  'Beowulf, 'or  wer- 
geld in  lieu  of  it,  see  '  Wergeld  ' 
Hyndens  of  oath-helpers,  409 ; 
of  twelve-hynde  and  twj'-hynde 
class,  409-411  ;  of  city  frith- 
gegildas,  415 
Ine,  K.  Laws  of,  386-439  ;  as  to 
theft,  387-389  ;  burgbryce,  387  ; 
ealdorman,  387-394 ;  gesithcund 
class,  388,  391  ;  six-hynde  class, 
392,  396;  gafolgeldas  and 
geburs,  393  ;  ceorlisc  class,  391, 
396 ;  wealh  and  wylisc  class, 
397-405 ;  twelve-hynde  and 
twy-hynde  classes,  400-417 ; 
gesithcund  and  ceorlisc  classes, 

I       417-436  ;  comparison  of  Wcssex 

I  and  Mercian  with  Continental 
wergelds,  436 

'  Irish  Tribal  Custom,  73-120; 
the   Eric-fine   consisting  of   (1) 

I  the  coirp-dire.  or  body-price, 
of  seven  cumhals.  74  ;  in  Irish 
and  Breton  canons,  101  et  sw/.  ; 
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(2)  tlic  tiurJatm,  or  honour- 
price,  varies  with  rank,  To.  BO- 
SS. 92  ;  the  licartlis  or  kindreds 
liable.  7t>-80 ;  j^radalions  in 
rank.  83-80  ;  ^'rades  of  tenants, 
80  f  /  s(q.  ;  currency,  1)7 

Keniish  L<ius,  currency  in  sca?tts 
and  scillings.443-4o5  ;  scilling  of 
20  sca'tts  or  two  uoid  tremisses, 
4M)-45o ;  laws  of  Kthell)ert,  45.5- 
400;  of  Hlothaue  and  Eadric, 
407-470;  of  Wihtned,  477- 
481  ;  division  of  classes,  481- 
487 ;  Kentish  weigelds,  487- 
492  ;  compared  with  Continen- 
tal and  Anglo-Saxon  wergelds, 
492-495  :  Kentish  sulungs  and 
yokes,  514-515 ;  gavelkind 
holdings,  515 ;  Kentish  laets, 
403.  484-480,  502 

Kindred,  solidarity  of,  30,  45,  157, 
270  ;  grades  of,  22,  30,  70,  318  ; 
disintegration  of.  111,  124,  129, 
102,  104 ;  emancipation  from 
restraints  of,  134,  158,  507 ; 
power  of.  in  East  Anglia  and 
Kent.  415,  410  ;  liability  of,  for 
wergeld.  under  Cymric  custom, 
42,  45  ;  Irish,  77-80  ;  Breton, 
109 ;  Burgundian  and  Wisi- 
gothic,  121-130  ;  Salic  Franks, 
144,  104  ;  Frisian,  212  ;  Saxon, 
210  ;  Norse,  240-257  ;  Scanian, 
290,  and  see  '  Anglo-Saxon  Wer- 
gelds '  ;  groups  of,  holding  land, 
Cymric  gwely,  21-30 ;  Alod  of 
terra  salica,  150-102,  183; 
Ripuarian  herediias  aviatica, 
171 ;  Norse  odal-sharers,  271- 
275  ;  Scanian  family  holdings, 
270-288  ;  Anglo-Saxon  family 
holdings,  511-510 

KiTig's  thane,  oath  of,  353,  308,  390 

LceU  in  Kentish  Law  of  three 
grades,  403.  484-480,  502.  See 
'  Freedman  '  and  '  Leysing  ' 

Leases  for  three  successive  lives, 
tribal  reason  for,  524  ;  St.  Os- 
wald's tenants,  525 

Leysing  in  Norse  law,  newly  made 
freedman,  his  rett,  240 ;  his 
wergeld,  259  ;  his  want  of  kin- 
dred and  his  rise  by  steps  of 
three  generations  into  freedom, 
200-207 


Leysing' s  son,  great  Lnandson  of 
leysing  in  higher  social  position, 
259.  208 

Litus.  Kipuarian,  108;  Frisian, 
199,  201-207  ;  Saxon,  214,  215, 
219,  224  ;    of  Chamavi,  229 

Lomburdic  tribal  custom,  com- 
pared with  Scanian  as  to  family 
holdings,  292-290 

London.  '  I)e  Institutis  Lundonie,' 
337-344  ;  Port  of  the  Greater 
Scandinavia  in  Cnut's  time, 
339  ;  '  Judicia  Civitatis  Lun- 
donia?,'  415 

Jjysing  (leysing  of  Norse  law), with 
same  wergeld  as  A.S.  '  Ceorl  on 
gafol  land,'  353-355,  501.  See 
'  Leysing ' 

Manbot,  payment  for  value  of  a 
man  to^  his  lord,  328-332,  359  ; 
of  freeman  and  of  slave  com- 
pared, 334-335 ;  of  various 
classes,  392 

Mancus,  weight  of  30  dwts.,  18, 329 

Mark,  Norse  gold  and  silver 
weight  of  eight  ores  or  ounces, 
234-237  ;  used  in  Frisia,  207  ; 
half-marks  of  gold  in  compact 
between  Alfred  and  Guthrura, 
353  ;  27  marks  of  Charlemagne 
=  30  of  old  Norse  and  Mero- 
vingian, 256 

Marriage,  how  regarded,  498 ; 
under  Cymric  custom,  32 ;  in 
Beowulf,  09-72  ;  in  Lex  Salica, 
140 ;  under  Alamannic  law, 
177  ;  under  Lex  Saxonum,  210  ; 
under  Scanian  law,  270-281 ; 
under  Lombardic  law,  294 ; 
under  Laws  of  Bretts  and  Scots, 
318 ;  under  Kentish  custom, 
405-466 

Mercian  law,  fragments  of,  360- 
369;  Mercian  oaths,  360; 
wergelds,  361 ;  rise  of  ceorl  into 
thane,  366 

Merovingian  kings,  currency  of, 
mostly  in  gold  tremisses,  see 
'  Currency ' 

Mina,  gold  value  of  normal 
wergeld,  4  ;  ancient  Eastern  of 
100  staters,  2,  7  ;  of  200  gold 
solidi,  6  ;  Italica  of  20  Roman 
ounces,  14,  491  ;  Attica  of  16 
Roman  ounces,  16,  233 
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Mundhryce  or  mundbijrd  of  king, 
346,  377,  451 ;  of  various  classes, 
377  ;  in  Kent,  346,  452,  460, 
476,  481,  488 

Norse  tribal  custom,  238-276 ; 
personal  rett,  240 ;  wergelds 
how  reckoned  and  paid,  242- 
258  ;  wergeld  of  the  hauld  odal- 
man  or  typical  freeman,  96 
cows  =  200  sol.,  259  ;  grada- 
tions in  rank,  260-270  ;  the  ley- 
sing  or  freedman,  261-267 ; 
odal-sharers  of  odal  land,  271- 
276,  284,  504,  508 

North  peoples  law,  fragments  of, 
360-369  ;  wergelds  in  thrymsas 
(of  3d.),  363  ;  wergeld  of  '  hold  ' 
double  that  of  Saxon  thane,  363 

Nova  Moneta  of  Charlemagne, 
11, 179-193,  and  see  '  Currency  ' 

Ordeal  in  absence  of  oaths  of 
kinsmen,  166,  403,  413,  499; 
under  Frisian  law,  203-205 

Ore  or  ounce  of  20d. ;  Merovin- 
gian =  Roman  ounce  of  20 
silver  tremisses  of  28-8  w.g. 
{^\  lb.  of  6912  w.g.),  10  ;  and  so 
also  Kentish  scilling,  443-455  ; 
Charlemagne's  and  later  Anglo- 
Saxon  and  Norman  ore  of  20 
pence  of  32  w.g.  {^\  lb.  of  7680 
w.g.),  11-13 

Ore,  Cnut's  of  16d.  {j\  Anglo- 
Saxon  lb.),  306,  341  ;  divided  by 
him  into  20  smaller  pence,  343  ; 
used  in  Laws  of  Bretts  and 
Scots,  306 

Ore,  Xorse,  of  three  ortugs  =  ^^ 
of  Roman  lb.  6912  w.g.,  234- 
237 

Ortug,  of  Scandinavia,  ;^  ounce  = 
Greek  stater,  233.     See  '  Ore  ' 

Ox  as  currency,  1,  2  ;  value  of, 
see  '  Animals  ' 

Parage,  tenancy  in,  513,  525 

Pouiul,  Roman  of  6912  w.g.,  8,  11, 
18  ;  Charlemagne's  of  7680  w.g., 
11,  18  ;  Anglo-Saxon  and  Nor- 
man of  7680  w.g.,  12  ;  North- 
ern lb.  of  two  marks,  234 

Ratio  between  gold  and  silver  : 
Norse  of  1  :  8,  238  ;  Merovin- 
gian I  :  10,  185  ;  Imperial,  1  :  12 
186 ;  Charlemagne's(attempted), 
1:4,  11,  189  ;    restored  Frank- 


ish,  1:  12.  11,  191  ;  Cymric, 
1 :  12,  49  ;  Irish,  98  ;  Bretts  and 
Scots,  1  :  8,  307 

Romanus  possessor,  half  wergeld 
of,  149,  167  ;  his  res  propria, 
158,  162 

Saxon  Laws  (Lex  Saxonum).  213- 
228 ;  wergeld  of  liber  160  sol., 
214 ;  wergeld  stated  in  silver, 
214  ;  gold  solidus  of  2  tremisses 
or  bullock,  217 

Sccet.     See  '  Currency  ' 

Scanian  tribal  custom.  The  lex 
Scania  antiqua,  family  hold- 
ings, 276-288  ;  Scanian  wergeld, 
291  ;  Scanian  and  Lombardic 
custom  compared,  292-296 

Scilling.     See  '  Currency  ' 

Scotland,  tribal  custom  in  ancient 
laws  of,  297-302  ;  the  Regiam 
Majestatem,  302-307 ;  Leges 
inter  Brettos  et  Scotos,  307- 
318  ;  wergeld  of  thane  100  cows, 
314  ;   rules  of  kindred,  318,  320 

Siclus,  silver  didrachma  or  \  oz. 
of  Roman  currency,  see  '  Cur- 
rency ' 

Six-hynde  class,  371,  392,  397 

Soc  and  sac,  330,  348 

Sochemen  in  Danelaga,  331-332, 
522  ;    their  services,  332  note 

Solidus  (gold)  of  Constantine  of 
three  tremisses,  7,  9  ;  of  Mero- 
vingian kings,  10 ;  of  Frisian 
custom  (2  and  2}i  tremisses), 
197 ;  of  Saxon  (2  tremisses), 
217 ;  (silver)  of  Charlemagne 
'  nova  moneta,'  see  '  Currency  ' 

Strangers  in  blood,  how  treated 
under  Cymric  custom,  50-54 ; 
under  Irish  custom,  90 ;  their 
rights  increase  with  growth  of 
kindred,  51,  90 ;  their  half 
wergeld,  401-403  ;  galanas  and 
wergeld  of,  without  kindred,  goes 
to  the  lord,  54,  478 ;  ordeal 
instead  of  oaths.  166,  403 

Thane  =  twelve-hyndeman,  325  ; 
might  rise  to  be  an  eorl,  368. 
See  '  King's  Thane  ' 

Thrymsa,  Northumbrian  unit  of 
currency  —  dd.,  362-366 

Twelve-hyrule  and  Twy-hynde, 
406-416 ;  hyndens  of  oath- 
helpers,     409 ;      full     kindred 
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twelve  byndens  of  oath-liolpei-s. 
40i»-411  ;  Uvy-hynde  class, 
originally  the  kin  less  cIjvss,  as 
freetluien,  412.  "AK)  ;  steps  to 
higher  grade.  3()")-3t)9.  5(^)2 

W'flnirh  (wcroplegiuni),  32S,  358, 
and  see  *  Hyndens  ' 

W'ftgeUl,  death-fine  in  substitu- 
tion for  blood  feud  between 
kindreds,  see  '  Beowulf,'  and 
ir>U;  liability  of  kindred  for, 
see  '  Kindred  '  ;  normal  of  100 
hea<l  of  cattle  or  gold  mina,  3  ; 
of  200  gold  solidi,  G,  49,  163, 
171.  225,  220,  231,  233,  314; 
of  160  gold  solidi,  1,  167,  172. 
214.  232  ;  Wessex  and  Mercian 
and  Kentish  wergelds  compared 
with  Continental  wergelds,  436- 


430 :  of  various  tribes,  see 
names  of  tribes  ;  of  clergy,  170, 
177,  382 

Wife,  see  '  Marriage ' 

yVilisc,  Wealisc,  Wealh,  non- 
Anglo-Saxon  people,  364-5 ; 
with  five  hides  to  King's  utware, 
six  hynde,  397  ;  Gallo-Romaa 
Wala,  398 ;  Wallcrwente  of 
Yorksliire,  399;  with  half 
wergelds,  401-403  ;  wealh  gafol- 
gelda,  404 ;  Servns  Waliscus, 
333  ;  VVilisc  witetheow,  404  ; 
theow-wealh,  405 

Wisigothic  Laws,  126-130 ; 
Roman  influence  on,  527 

Yardlands  of  gafolgeldas  and 
geburs,  393,  422  et  sexi.  ;  single 
succession  to,  517-521 
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